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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

MAX  WOLF, 

Plaint  iff, 
vs. 
J.  M.  EDMIJNSON  AND  M.  J.  EDMUNSON, 

Defendants. 


MARCH  TERM,  1915 


Be  it  remembered,  that  on  the  19th  clay  of  June, 
1915,  there  was  duly  filed  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon  a  com- 
plaint by  the  plaintiff  herein,  and  a  summons  was 
duly  issued  thereon  and  placed  in  the  hands  of  the 
United  States  Marshal  for  service,  and  the  same  was 
duly  returned  and  filed  on  the  23rd  day  of  June, 
1915,  with  the  endorsement  of  said  Marshal  thereon, 
showing  due  service  upon  each  of  the  defendants 
herein  on  the  21st  day  of  June,  1915 ;  that  thereafter 
on  the  13th  day  of  September,  1915,  plaintiff  filed  his 
amended  complaint  herein  in  words  and  figures  as 
follows,  to-wit: 

COMPLAINT 

(Title  omitted.) 

Plaintiff,  for  cause  of  action,  in  his  amended  com- 
plaint, alleges  the  following  facts : 

1.  That  Max  Wolf  is  a  citizen  of  the  City  and 
County  of  San  Francisco,  California,  and  is  resid- 
ing therein. 
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2.  That  the  defendants,  J.  M.  Edmunson  and  M. 
J.  Edmunson  are  citizens  of  Lane  County,  Oregon, 
and  are  both  residing  therein. 

3.  That  Marcus  J.  Netter  and  Max  Wolf  were 
and  at  all  times  alleged  herein  partners  doing  busi- 
ness under  the  firm  name  and  style  of  Klaber,  Wolf 
&  Netter. 

4.  That  on  the  29th  day  of  May,  1912,  the  said 
firm  of  Klaber,  Wolf  &  Netter  and  the  defendants  en- 
tered into  a  written  contract  whereby  the  defendants 
agreed  to  sell  and  the  said  firm  of  Klaber,  Wolf  & 
Netter  agreed  to  buy  thirty  thousand  (30,000)  pounds 
of  hops,  net  weight,  of  the  crop  of  hops  to  be  grown 
in  the  year  1912  by  the  defendants  on  the  farm  owned 
by  Mrs.  M.  J.  Edmunson,  and  known  as  the  Edmun- 
son farm,  situate  about  one  mile  east  of  Goshen,  in 
the  County  of  Lane  and  State  of  Oregon,  and  con- 
sisting of  one  hundred  acres,  and  upon  which  land 
there  was  under  cultivation  thirty  acres,  more  or 
less,  of  hops. 

5.  That  the  defendants  agreed  to  cultivate,  care- 
fully spray,  cleanly  pick,  properly  dry,  cure  and  bale 
and  prepare  for  market  all  of  the  said  hops  grown 
on  the  said  premises  in  a  good  and  husbandlike  man- 
ner. 

6.  That  it  was  provided  in  said  contract,  that 
all  of  said  hops  were  to  be  of  first  quality,  that  is, 
sound  condition,  good  and  even  color,  fully  matured, 
but  not  over-ript,  flakey,  cleanly  picked,  properly 
dried  and  cured,  free  from  sweepings  and  other  for- 
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eign  matter,  and  not  affected  by  spraying  or  v(;rmin 
damage,  and  shonld  not  be  the  product  of  a  first 
year's  planting. 

7.  That  the  said  Klaber,  Wolf  &Netter  agreed 
to  pay  to  the  defendants  at  the  rate  of  twenty-five 
cents  per  pound  for  the  said  hops  when  delivered  in 
accordance  with  the  terms  of  said  agreement.  That 
said  hops  were  to  be  delivered  to  the  said  Klaber, 
Wolf  &  Netter  free  from  all  liens  or  encumbrances 
of  whatsoever  kind  and  nature,  on  the  cars  or  in 
the  warehouse  at  Goshen,  Oregon,  between  Octo- 
ber 1st,  1912,  and  October  31st,  1912. 

8.  It  was  further  agreed  that  said  Klaber,  Wolf 
(^  Ketter  should  advance  under  the  said  contract, 
as  part  pa:\Tnent  for  the  said  hops,  the  sum  of 
$1,200.00  on  or  about  May  31st„  1912,  and  $1,800.00 
on  or  about  September  1st,  1912,  that  pursuant  to 
tbo  said  contract  the  said  Klaber,  Wolf  &  "N'etter 
^i^i  on  thn  1st  dav  of  Mav,  1912,  advance  to  the  said 
^1pfpnrlan+s  the  sum  of  $1,200.00.  and  on  the  31st 
-lo^^  n-P  Ano-nst.  1912.  did  advance  the  said  sum  of 
*1  POO  00    as  spid  Dart  pavment  on  said  hoDs. 

^.  ^nd  it  was  further  aereed  that  if  in  thp 
inrlo-rnont  of  said  Klaber.  Wolf  &  "NTetter  the  nnnl- 
i+'v-  r»^  all  or  of  anv  portion  of  the  ho"ns  fpndorod  mi- 
rln^-  flno  paid  contract  bv  said  defendants  should  bo 
•^.^o..i^v  -Pynm  ariv  cause  whatever,  to  the  nualitv  of 
ho-ns  specified  in  said  ao'reement.  it  should  be  iho  dnfv 
^^  ^Ito  'lofon/Innts  to  tender  to  the  said  Klabei'.  Wolf 
&  Nctter  the  said  hops  raised,  and  the  said  Klaber. 
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Wolf  Sc  Notter  might  have  the  right  of  accepting  the 
entire  (inantity  contracted  for  or  any  portion  less 
tlian  the  entire  qnantity  contracted  for  a  reduction 
in  price,  which  reduction  should  be  equal  to  the  dif- 
ference in  the  market  value  of  the  said  hops  ten- 
dered under  the  contract  and  the  market  value  of 
such  hops  at  the  time  of  the  execution  of  the  con- 
tract. 

10.     That  during  the  month  of  October,  1912,  the 
said  Klaber,  Wolf  &  Netter  received  samples  from 
the  hops  grown  upon  the  said  premises  during  the 
said  year  1912,  and  finding  them  of  inferior  quality 
and  not  according  to  the  specifications  contained  in 
the  said  contract,  said  Klaber,  Wolf  &  Netter,  on  the 
30th  day  of  October,  1912,  inspected  the  said  hops 
fully  and  completely  and  found  them  slack  dried, 
bad  and  uneven  in  color,  of  unsound  condition,  not 
fully  matured,    not    cleanly    picked,    not    properly 
dried  or  cured,   and   affected   by   vermin    damage, 
whereupon  the  said  Klaber,  Wolf  &  Netter  rejected 
the  said  hops  as  first  quality  hops  as  defined  by  said 
contract  and  said  defendants  refused  to  tender  the 
said  hops  to  the  said  Klaber,  Wolf  &  Netter  at  any 
reduction  in  price,  but  refused  to  act  any  further 
under  the  said  contract  or  comply  with  any  of  the 
terms  or  provisions  thereof,  and  said  defendants, 
without  the  knowledge  or  consent  of  said  Klaber, 
Wolf  &  Netter,  proceeded  to  and  did  sell  the  said 
hops  to  other  parties  in  violation  of  their  said  con- 
tract. 
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Paragrapli  11  stricken  out  by  the  Court. 

Paragraph  12  stricken  out  by  the  Court. 

\?).  That  the  defendants  have  failed,  neglected 
and  refused  to  repay  the  said  sums  aforesaid  ad- 
vanced to  the  defendant,  but  did  not  refuse  to  repay 
the  same  until  after  they  had  sold  said  hops,  that 
the  said  sums  became  due  upon  the  30tli  day  of  Oc- 
tober, 1912,  with  interest  thereon  from  the  date  of 
said  advances,  and  said  Klaber,  Wolf  &  Netter  had 
demanded  repayment  thereof. 

Paragraph  14  stricken  out  by  the  Court. 

3  5.  That  the  consideration  for  entering  into  the 
said  contract  between  said  Klaber,  Wolf  &  Netter 
and  defendants  was  the  sum  of  One  ($1.00)  Dollar, 
the  receipt  whereof  was  acknowledged  by  the  said 
defendants  in  said  contract. 

Paragraph  16  stricken  out  by  the  Court. 

Paragraph  17  stricken  out  by  the  Court. 

18.  That  the  said  Marcus  J.  Netter  is  deceased, 
and  his  said  last  will  and  testament  was  duly  admit- 
ted to  probate  in  the  Probate  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco,  of  which  state  and  county  he  was  a  cit- 
izen and  resided  therein,  and  all  the  right,  title  and 
interest  that  the  said  Marcus  J.  Netter  had  in  and 
to  the  aforesaid  claim  against  the  defendants,  was 
on  the  28th  day  of  February,  1914,  duly  assigned 
and  transferred  to  this  plaintiff,  who  is  now  the  sole 
owner  and  holder  of  the  said  claims,  as  surviving 
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pai'tiicr  and  fur  the  purpose  of  distributing  the  pro- 
ceeds thereof. 

19.  That  by  reason  of  the  foregoing  facts  the  de- 
fendants are  indebted  to  plaintiff  in  the  sum  of  $1.00, 
the  consideration  for  the  said  contract;  $1,200.00 
with  interest  thereon  from  May  1st,  1912;  $1,800.00 
with  interest  thereon  from  August  31st,  1912. 

Wherefore,  plaintiff  demands  judgment  against 
said  defendants  for  the  sum  of  $1.00;  for  the  sum 
of  $1,200.00,  with  interest  thereon  from  the  1st  day 
of  May,  1912;  $1,800.00,  with  interest  from  Aug. 
31  st,  1912;  each  at  the  rate  of  six  per  cent  per  an- 
num, and  for  his  costs  and  disbursements  of  action 

herein. 

WILLIAMS  &  BEAN, 

Attorneys  for  Plaintiff. 

Verification  omitted. 

Said  amended  complaint  contained  an  acknowl- 
edgment of  service  endorsed  thereon  by  A.  C.  Wood- 
cock, one  of  the  attorneys  for  defendants. 

That  thereafter,  on  the  31st  day  of  January, 
1916,  defendants  filed  their  amended  answer  herein, 
in  words  and  figures  as  follows,  to-wit: 

ANSWER 

Title  omitted. 

Come  now  the  defendants  in  the  above  entitled 
action,  and  by  leave  of  the  Court  first  had  and  ob- 
tained, fil(>  this  their  amended  answer  to  the  plain- 
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tiff's  amended  complaint,  and  admit,  deny  and  al- 
lege as  follows : 

I. 

The  defendants  admit  paragraphs  1,  2,  3,  4,  5, 
6,  7,  8,  of  said  amended  complaint. 

II. 

The  defendants  admit  that  the  contract  provid- 
ed the  provisions  set  ont  in  paragraph  9  of  said 
amended  complaint. 

III. 

As  to  paragraph  10  of  the  amended  complaint, 
these  defendants  deny  that  during  the  month  of  Oc- 
tober, 1912,  the  said  Klaber,  Wolf  &  Netter  received 
samples  of  the  hops  grown  upon  said  premises  dur- 
ing the  said  year  of  1912,  and  finding  them  of  infe- 
rior quality,  or  not  of  the  specifications  contained  in 
said  contract;  said  Klaber,  Wolf  &  Netter,  on  the 
30th  day  of  October,  1912,  inspected  the  hops  fully 
or  completely  or  found  them  slack  dried,  or  at  all, 
or  uneven  in  color,  or  of  unsound  condition,  or  not 
fully  matured,  or  not  cleanly  picked,  or  not  properly 
dried  or  cured,  or  affected  by  vermin  damage. 

IV. 

These  defendants  admit  that  the  said  Klaber, 
Wolf  &  Netter,  through  their  representative,  reject- 
ed said  hops,  and  deny  that  the  reason  for  the  same 
was  that  they  were  not  first  quality  hops  as  defined 
by  the  contract,  and  these  defendants  deny  that  they 
refused  to  tender  the  said  hops  to  the  said  Klaber, 
Wolf  &  Netter  at  sary  reduction  in  price,  or  refused 
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i(.  go  any  lurtlier  uiider  tiiesaid  contract,  or  to  com- 
pl}'  with  any  of  the  terms  and  conditions  thereof, 
or  that  said  defendants,  without  the  knowledge  or 
(•(►Hsent  of  said  Klaber,  Wolf  &  Netter,  proceeded  to 
and  did  sell  the  said  hops  to  other  parties  in  viola- 
tion of  their  said  contract,  or  otherwise,  except  as 
hereinafter  alleged. 

V. 

That  these  defendants  deny  all  the  allegations 
set  forth  in  paragraph  14  of  said  amended  complaint, 
except  as  hereinafter  set  forth. 

VI. 

In  reference  to  paragraph  18  of  said  amended 
complaint,  these  defendants  allege  that  they  have  no 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  whether  or  not  the  said  Marcus  J.  Netter  is 
deceased,  or  that  his  last  will  or  testament  was  duly 
admitted  to  probate  in  the  Probate  Court  of  the  State 
of  California,  in  and  for  the  City  and  County  of  San 
Francisco,  or  that  he  was  a  citizen  of  such  state  and 
county  and  resided  therein,  or  that  all  the  right,  title 
and  interest  that  the  said  Marcus  J.  Netter  in  said 
chiim  against  the  defendants  was  on  the  . .  .  day  of 
,  1914,  duly  or  at  all  assigned  or  trans- 
ferred to  the  plaintiff,  or  that  the  plaintiff  is  now 
the  owner  or  holder  of  said  claim. 

YII. 

As  to  paragraph  19,  these  defendants  deny  that 
for  any  reason  the  defendants  are  indebted  to  plain- 
tiff in  the  sum  of  One  Dollar  for  the  considerati(m 
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for  the  said  contract,  or  $1,200.00  and  interest  there- 
on from  May  1st,  1912,  or  in  any  sum,  or  for  $1,800.00 
and  interest  thereon  from  August  31st,  1912,  or  for 
any  sum. 

VIII. 

These  defendants  admit  that  on  the  29th  day  of 
May,  1912,  the  firm  of  Klaber,  Wolf  &  Nctter  and 
the  defendants  entered  into  a  written  contract  for 
the  purchase  by  the  said  firm  and  the  sale  by  the  said 
defendants  of  hops  to  be  raised  on  the  lands  de- 
scribed in  the  contract,  a  copy  of  which  contract  is 
hereunto  annexed,  and  for  greater  certainty  made 
a  part  of  this  answer. 

That  after  the  execution  of  said  contract  the  de- 
fendants proceeded  in  a  careful  manner  to  cultivate 
the  hops  on  the  lands  described  in  said  contract,  and 
proceeded  to  pick  said  hops  and  bale  the  same  in  a 
husbandlike  manner,  and  the  defendants  did  every- 
thing that  could  be  done  under  the  circumstances. 

That  the  defendants  did  everything  necessary  to 
be  done  to  cure  said  hops  and  bale  the  same  ready  for 
market. 

IX. 

The  defendants  admit  that  the  firm  of  Klaber, 
Wolf  &  Netter  advanced  the  money  alleged  to  have 
been  advanced. 

That  the  contract  price  of  said  hops  was  twenty- 
five  (25)  cents  per  pound. 

That  at  the  time  said  hops  were  ready  to  be  de- 
livered to  the  purchasers,  the  price  had  gone  down 
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at  least  ten  (10)  cents  per  pound  below  the  contract 

price. 

X. 

'1  hat  the  said  purchasers  proceeded  as  hereinaf- 
ter alleged  to  abandon  said  contract  in  various  ways 
and  ignore  the  same  and  endeavored  to  violate  the 
contract  absolutely  in  this:  that  on  or  about  the  5th 
day  of  October,  1912,  the  purchasers,  through  their 
agents,  made  a  pretended  inspection  of  said  hops. 

That  the  defendants  had  raised  on  said  yard 
about  forty  thousand  (40,000)  pounds  of  hops,  all  of 
which  were  stored  in  the  warehouse  in  Goshen,  Ore- 
gon, as  specified  in  said  contract,  and  the  said  pur- 
chasers, in  making  their  first  inspection  of  said  hops, 
took  out  only  two  samples  from  two  bales,  and  did 
not  examine  any  of  the  rest  of  said  hops  in  said 
warehouse,  and  at  that  time  the  said  purchasers  no- 
tified the  defendants  that  they  had  rejected  the  hops 
and  would  not  take  them  in  under  any  conditions 
whatever,  and  requested  the  defendants  to  sell  the 
hops  to  other  parties. 

That  condition  of  affairs  existed  until  the  31st 
day  of  October,  1912,  being  the  date  mentioned  in 
the  contract  when  the  contract  was  to  expire,  then 
the  said  purchasers,  carrying  out  their  pretense,  and 
acting  in  bad  faith,  made  another  pretended  inspec- 
tion of  said  hops  and  again  notified  the  defendants 
that  they  rejected  the  whole  of  the  hops  and  would 
not  take  them  under  any  conditions  Whatever. 

These  defendants  allege  the  facts  to  be,  that  they 
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have  complied  with  all  the  terms  and  conditions 
of  the  contract  entered  into  between  them  and  the 
said  purchasers,  and  allege  the  facts  to  be  as  herein 
alleged  that  the  said  purchasers  never  at  any  time 
acted  in  good  faith  and  endeavored,  attempted  and 
did  abandon  their  contract  on  the  sole  ground  that 
the  market  price  of  hops  was  much  lower  than  the 
contract  price  of  hops  mentioned  in  the  contract,  and 
these  defendants  further  allege  that  they  had  enough 
hops  of  the  quality  required  under  the  contract  to 
fulfill  the  contract,  and  that  the  defendants  were  at 
all  times  ready  and  able  to  deliver  said  hops  to  the 
said  purchasers  and  were  willing  to  do  so  at  any  time 
during  the  life  of  said  contract  if  the  said  purchas- 
ers had  not  refused^  to  take  said  hops,  and  referring 
to  the  allegation  in  the  complaint  that  the  defend- 
ants sold  the  hops  and  shipped  them  out  of  the  State 
of  Oregon,  the  defendants  allege  that  the  hops  were 
not  sold  until  March,  1913,  and  were  held  in  the  ware- 
house until  that  time  without  any  incumbrance  what- 
ever, except  as  the  purchasers  might  have  claimed 
as  the  purchasers  at  all  times  well  knew. 

XI. 
That  all  the  hops  referred  to  herein  were  raised 
on  the  premises  described  in  the  contract. 


Defendants,  for  a  further  and  separate  answer 
and  defense  to  plaintiff's  amended  complaint,  and  by 
way  of  counter-claim  thereto,  allege  as  follows : 
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I. 

That  oil  the  29th  day  of  May,  1912,  the  defend- 
ants entered  into  a  written  contract  with  Klaber, 
\\^>lf  (S^  Netter  for  the  purchase  by  them  and  the  rais- 
ing, cultivating  and  production  of  30,000  pounds  of 
liops  on  defendants'  farm  in  the  year  1912,  and  the 
sale  of  said  hops  by  the  defendants  to  said  partner- 
ship, said  hops  to  be  raised  on  the  lands  described  in 
the  contract,  a  copy  of  which  is  hereunto  annexed, 
marked  Exhibit  "A,"  and  for  greater  certainty  made 
a  part  of  this  amended  answer,  which  contract  is  the 
same  contract  mentioned  in  the  complaint. 

II. 

That  the  defendants,  in  the  year  1912,  raised  on 
said  yard  about  40,000  pounds  of  hops,  all  of  which 
were  picked,  dried  and  baled  according  to  the  terms 
of  said  contract  and  stored  in  the  warehouse  in  Go- 
shen, Oregon,  on  and  between  the  1st  and  the  31st 
day  of  October,  1912,  and  the  defendants  tendered 
said  hops  to  said  partnership  on  and  between  said 
dates  at  said  place,  and  defendants  allege  that  said 
hops  contained  more  than  30,000  pounds  of  hops  of 
the  quality  described  in  said  contract.  That  said 
partnership  pretended  to  inspect  and  examine  said 
hops  on  or  about  the  3rd  day  of  October,  1912,  but 
they  inspected  only  two  bales  thereof  and  did  not  ex- 
amine any  of  the  rest  of  said  hops  in  said  warehouse, 
and  at  that  time  the  said  partnership  notified  the 
defendants  that  they  had  rejected  the  hops  and 
would  not  take  them  under  any  condition  whatso- 
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ever  and  requested  defendants  to  sell  said  hops  to 
other  parties,  and  thereupon  said  partnership,  with- 
out any  right  and  against  the  terms  of  said  contract, 
demanded  of  the  defendants  the  repayment  of  the 
advances  made  for  the  cultivation  and  picking  of 
said  hops. 

III. 

That  said  partnership  made  no  further  inspec- 
tion of  said  hops  until  on  or  about  the  31st  day  of  Oc- 
tober, 1912,  when  said  partnership,  not  acting  in 
good  faith  but  merely  pretending  to  inspect  said  hops, 
examined  the  same  and  wrongfully  notified  defend- 
ants that  they  rejected  all  of  the  hops  so  grown  by 
the  defendants  and  notified  defendants  that  they 
would  not  take  them  under  any  conditions  whatso- 
ever and  again  demanded  of  the  defendants  the  re- 
payment of  the  said  advances. 

IV. 

Defendants  allege  that  they  have  complied  with 
all  the  terms  and  conditions  of  the  said  contract  en- 
tered into  between  them  and  the  said  partnership 
and  that  the  said  purchasers  never  at  any  time  acted 
in  good  faith  in  the  inspection  and  examination  of 
said  hops,  but  at  all  times  intended  to  and  did  aban- 
don their  said  contract  for  the  sole  reason  that  the 
market  price  of  hops  at  the  time  of  said  tender  and 
inspection  was  about  sixteen  (16c)  cents  per  pound 
for  the  quality  of  hops  described  in  said  contract, 
whereas  the  contract  price  therefor,  agreed  to  be 
paid  by  said  partnership  to  the  defendants  was  the 
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sum  of  twenty-live  (25c)  cents  per  pound,  and  these 
defendants  allege  that  they  had  enough  hops  of  said 
crop  of  the  quality  required  under  the  contract  to  ful- 
fill the  terms  thereof  and  that  the  defendants  were  at 
all  times  ready,  able  and  willing  to  deliver  said  hops 
to  said  purchasers  and  were  willing  to  do  so  at  any 
time  during  the  life  of  said  contract  if  the  said  pur- 
chasers had  not  refused  to  take  said  hops ;  and  refer- 
I'ing  to  the  allegation  in  the  complaint  that  the  defen- 
dants sold  the  hops  and  shipped  them  out  of  the  State 
of  Oregon,  the  defendants  allege  that  the  hops  were 
not  sold  until  March,  1913,  and  were  held  in  the  said 
warehouse  until  that  time  without  any  incumbrances 
whatever,  except  as  the  said  purchasers  might  have 
claimed,  as  they  at  all  times  well  knew. 

V. 
That  the  defendants,  on  or  about  the  12th  day  of 
March,  1913,  were  compelled  to  and  did  sell  said 
hops  at  the  average  price  of  about  twelve  (12c)  cents 
per  pound,  which  was  the  reasonable  market  value 
of  said  hops  in  Lane  County,  Oregon,  where  said 
hons  were  raised,  being  such  hops  as  are  mentioned 
in  the  contract  between  said  parties,  and  by  reason 
thereof  the  defendants  suffered  a  loss  amounting 
^9.  POO. 00.  all  of  which  was  caused  on  account  of  the 
^'lid  Durchasers  not  complying  with  their  said  con- 
^vnct,  and  these  defendants  demand  that  the  said 
damages  amounting  to  $3,900.00  be  counter-claimed 
and  offset  against  any  sum  that  the  plaintiff  might 
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be  adjudged  to  be  entitled  to  recover  from  the  de- 
fendants on  account  of  said  contract. 

Defense  based  on  arbitration  clause  omitted. 
Wherefore,  Said  defendants  demand  judgment 
against  the  said  purchasers  and  against  their  said 
alleged  assignee  for  the  sum  of  $3,900.00  damages  for 
the  breach  of  said  contract  by  the  said  purchasers 
and  that  the  same  be  offset  against  the  amount  of 
said  advances  made  to  the  defendants  under  said 
contract,  and  that  the  defendants  have  and  recover 
of  and  from  the  plaintiff  the  excess  of  said  damages, 
amounting  to  $900.00,  and  for  their  costs  and  dis- 
bursements of  this  action. 

WOODCOCK,  SMITH  &  BRYSON, 

and 
MANNING,  SLATER  &  LEONARD, 
Attorneys  for  Defendants. 
Verification  omitted. 


EXHIBIT  ''A" 

Date.  THIS  INDENTURE,  made  and  entered 
into  this  29th  day  of  May,  1912, 

Parties  to  Agreement,  between  J.  M.  Edmunson 
and  Mrs.  M.  J.  Edmunson,  by  occupation  farmers,  of 
Goshen,  County  of  Lane,  State  of  Oregon,  hereinaf- 
ter called  the  seller,  and  KLABER,  WOLF  &  NET- 
TER,  of  Portland,  Oregon,  County  of  Multnomah, 
State  of  Oregon,  hereinafter  called  the  buyer. 

Consideration.  WITNESSETH,  In  considera- 
tion of  the  sum  of  One  Dollar  ($1.00)  paid  to  said 
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Seller  hy  said  Ikiycr  at  the  time  of  the  execution  ol' 
this  Agreement,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  of  the  further  covenants  and  agree- 
ments herein  contained  on  the  part  of  both  parties 
to  this  agreement. 

Sale.  The  Seller  has  bargained  and  agreed  to 
sell  and  by  these  presents  does  hereby  sell,  and  the 
Buyer  has  bargained  and  agreed  to  purchase  and  by 
these  presents  does  hereby  purchase  the  following 
described  personal  property,  to-wit: 

Quantity.  Thirty  Thousand  (30,000  lbs.)  pounds 
(net  Aveight)  of  his  crop  of  hops  of  the  growth  of 
the  year  1912. 

Descnption  of  ReaUi/.— Omitted. 
Quality.  Tlie  said  Seller  hereby  agrees  to  cul- 
tivate, carefully  spray,  cleanly  pick,  properly  dry, 
cure  and  bale  and  prepare  for  market  all  of  the  said 
hops  grown  on  the  above  described  property,  in  a 
good  and  husbandlike  manner.  (The  said  hops  cov- 
ered by  this  instrument  shall  be  of  first  quality,  i.  e., 
of  sound  condition,  good  and  even  color,  fully  ma- 
tui'ed,  but  not  over-ripe,  flaky,  cleanly  picked,  prop- 
erly dried  and  cured,  and  free  from  sweepings  and 
other  foreign  matter,  and  not  affected  by  spraying 
or  vermin  damage.  Said  hops  shall  not  be  the  pro- 
duct of  a  first  year's  planting.) 

Baling.  Said  hops  are  to  be  put  up  in  bales  of 
185  lbs.  to  210  lbs.  gross  weight  each,  in  new  twenty- 
four  (24)  oinice  baling  cloth. 


/.  M.  Edmunson  and  M.  J.  EdmiiaHon        17 

Tare.  The  tare  to  be  deducted  from  the  weight 
of  each  bale  shall  be  five  (5)  pounds. 

Price.  The  said  Buyer  hereby  agrees  to  pay  to 
the  said  Seller  at  the  rate  of  Twenty-five  cents  per 
pound  (25  cts.)  for  the  hops  above  sold  when  deliv- 
ered in  accordance  with  the  specific  terms  of  this 
agreement. 

Advances.  The  said  Buyer  hereby  agrees  to  ad- 
vance to  said  Seller,  as  part  payments  under  this  con- 
tract, upon  ten  days  request  therefor  in  writing,  the 
following  sums: 

Twelve  Hundred  dollars  ($1,200.00)  on  or  about 
May  31, 1912. 

dollars  ($ )  on  or  about 

,  190...,  and 

Eighteen  Hundred  dollars  ($1,800.00)  on  or  about 
Sep.  1st,  1912, 

as  actually  required  for  picking  purposes.  The  said 
Buyer  hereby  agrees  to  make  all  advances  under  this 
contract  by  check,  currency,  or  U.  S.  coin,  at  his  of- 
fice or  at  the  office  of  his  authorized  agent.  The  said 
Seller  hereby  agrees  to  call  for  and  accept  the  ad- 
vances to  be  made  under  this  agreement,  as  herein- 
before specified,  at  the  office  of  the  Buyer  or  his  au- 
thorized agent. 

Inspection.  The  said  Buyer  shall  have  the  privi- 
lege of  inspecting  all  of  the  said  hops  grown  by  the 
said  Seller  upon  the  above  described  property,  either 
on  the  farm  of  the  said  Seller  or  at  any  place  the 
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said  hops  may  be  stored   or   located,   and  selecting 

therefrom  the  quantity  sold  under  this  contract. 

Delivery.    The  said  Seller  hereby  agrees  to  serve 
writt(>n  notice  of  his  intention  to  deliver  said  hops  to 
the  said  Buyer  or  his  authorized  agent,  executors,  ad- 
ministrators or  assigns  at  least  fifteen  (15)  days  be- 
fore the  day  on  which  he  proposes  to  tender  the  said 
hops  sold  under  this  agreement  for  inspection  and 
delivery,  which  said  notice  shall  be  personally  served 
upon  the  said  Buyer  or  his  authorized  agent.    The 
said  Seller  also  agrees  that  this  notice  for  inspection 
and  delivery  shall  not  be  served  upon  said  Buyer  un- 
til such  time  that  all  of  the  hops  grown  by  the  said 
Seller  shall  be  baled  and  in  shipping  condition.    It 
is  also  agreed  by  the  parties  to  this  instrument  that 
the  said  Seller  shall  not  tender  any  part  of  his  crop  of 
hops  for  inspection  or  delivery  on  any  other  sales  or 
contracts  until  the  hops  sold  under  this  agreement 
shall  have  been  delivered ;  it  being  expressly  under- 
stood and  agreed  by  the  parties  to  this  instrument 
that  this  contract  shall  have  preference,  both  as  to 
quality  and  quantity,    over    all    other    contracts  or 
sales  in  relation  to  said  growth  of  hops. 

The  said  Seller  hereby  agrees  to  deliver  or  cause 
to  be  delivered  unto  the  said  Buyer,  or  his  authorized 
agent,  executors,  administrators  or  assigns,  all  of  the 
hops  accepted  under  this  agreement  free  of  and  dis- 
charged of  all  liens  and  encumbrances  of  whatsoever 
kind  and  nature,  on  cars  or  in  warehouse  at  Goshen, 
Ore.,  between  Oct.  1st,  1912,  and  Oct.  31st,  1912.  All 
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of  said  hops  shall  be  delivered  in  lots  of  not  less  than 
entire  lot  bales,  f.  o.  b.  cars  or  warehouse,  as  the 
Buj^er  may  elect. 

Interest.  It  is  agreed  between  the  parties  to  this 
contract  that  all  advances  made  hereunder  shall  bear 
interest  from  the  date  of  the  acceptance  thereof,  and 
shall  be  at  the  rate  of per  cent  per  annum. 

B(dance  of  Payments.  The  Buyer  hereby  agrees 
to  pay  the  Seller  the  amount  due  under  this  contract, 
less  advances  made  hereunder,  and  interest  thereon, 
providing  the  quality  and  quantity  are  in  strict  ac- 
cordance with  the  terms  of  this  contract,  and  when 
said  hops  have  been  accepted  by  and  delivered  to  the 
said  Buyer,  and  after  all  of  the  other  conditions 
named  herein  shall  have  been  accomplished. 

Insurance.     (Omitted.) 

Inferior  Quality.  If  in  the  judgment  of  the  said 
Buyer  the  quality  of  all  or  any  portion  of  the  hops 
tendered  under  this  contract  by  said  Seller  should  be 
inferior,  from  any  cause  whatever,  to  the  quality  of 
hops  above  specifically  called  for,  it  shall  be  the  duty 
of  the  Seller  to  tender  to  said  Buyer  the  said  hops 
raised,  and  the  said  Buyer  may  have  the  right  of  ac- 
cepting the  entire  quantity  contracted  for,  or  any 
part  less  than  the  entire  quantity  contracted  for  at 
a  reduction  in  price,  which  reduction  shall  be  equal 
to  the  difference  between  the  market  value  of  such 
hops  tendered  under  this  contract  by  said  Seller  and 
the  market  value  of  such  hops  at  the  time  of  the  ex- 
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vvnfnm  of  this  contract  as  arc  herein  specifically 

called  for  to  be  delivered. 

Insufficient  Quantity.    If  from  any  cause  what- 
ever the  said  Seller  should  deliver  or  tender  for  de- 
livery a  quantity  of   hops   less    than    the  quantity 
above  contracted  for,  it  shall   be    the    duty  of  the 
Seller  to  tender  to  said  Buyer  the  said  hops  raised, 
and  the  said  Buyer  may  have  the  right  of  accepting 
the  quantity  tendered  and  shall  be  entitled  to  dam- 
ages for  the  amount  short  delivered,  which  damage 
shall  be  equal  to  the  difference  in  market  value  at 
the  time  of  delivery  of  this  contract  between  the 
quantity  and  quality  above  called  for  and  the  quan- 
tity and  quality  actually  tendered  or  delivered. 
Arbitration.     (Omitted.) 
Security.     (Omitted.) 

IN  WITNESS  WHEREOF,  the  parties  hereto 
have  hereunto  set  their  hands  the  day  and  year  first 
above  mentioned. 

J.  M.  EDMUNSON,  (Seal.) 
M.  J.  EDMUNSON,  (Seal.) 
KLABER,  WOLF  &  NETTER, 
By  A.  R.  ZELLER,  (Seal.) 
Witnessed  by: 

L.  R.  Edmunson. 
C.  M.  Kissinger. 
Nella  Blade. 
Acknowledgments  omitted. 
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And  thereafter,  on  March  17th,  1916,  the  plain- 
tiff filed  his  reply  herein  in  words  and  figures,  as 
follows : 

REPLY 

(Title  omitted.) 

Plaintiff,  for  reply  to  the  amended  answer  filed 
by  the  defendants  herein,  admit,  deny  and  allege 
as  follows: 

Answering  paragraph  nine  of  the  said  answer, 
deny  that  at  the  time  said  hops  were  ready  to  be 
delivered  to  the  purchaser,  or  at  all,  the  price  had 
gone  down  to  at  least  10c  per  pound  below  the  con- 
tract price  or  any  other  sum  below  the  contract  price 
greater  than  4c. 

Deny  each  and  every  allegation  contained  in  par- 
agraph ten  of  the  said  answer  except  as  otherwise 
alleged  in  the  amended  complaint. 

Admit  the  allegations  of  paragraph  eleven. 

Plaintiff,  replying  to  the  further  and  separate 
answer  and  defense  set  out  in  the  amended  answer 
and  by  way  of  counter-claim  thereto,  admit  the  alle- 
gations of  paragraph  one  thereof. 

Admits  that  the  defendants,  in  the  year  1912, 
raised  on  the  said  yards  about  40,000  pounds  of  hops 
and  that  they  were  picked,  dried  and  baled  and  stored 
in  a  warehouse  in  Goshen,  Oregon,  on  and  between 
the  first  and  thirty-first  day  of  October,  1912,  but 
denies  that  the  same  were  picked,  dried  and  baled 
according  to  the  terms  of  said  contract  or  at  all  or 
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otherwise,  except  as  alleged   in   the   amended  com- 
plaint. 

Denies  each  and  every  other  allegation  contained 
in  paragraph  two  of  the  said  amended  answer. 

Denies  each  and  every  allegation  contained  in 
paragraph  three  of  the  said  further  and  separate  an- 

sw^er. 

Denies  each  and  every  allegation  contained  in 
paragraph  four  of  said  further  and  separate  an- 
swer, except  as  admitted  by  the  allegations  of  plain- 
tiff's amended  complaint. 

Denies  each  and  every  allegation  contained  in 
paragraph  five  of  said  further  and  separate  answer, 
except  as  otherwise  stated  and  alleged  in  plaintiff's 
amended  complaint. 

Reply  to  answer  based  on  arbitration  clause  omit- 
ted. 

Wherefore,  plaintiff  having  fully  replied  to  the 
amended  answer  herein,  prays  for  judgment  as  m 
his  complaint  asked  for. 

WILLIAMS  &  BEAN, 
Attorneys  for  Plaintiff. 

Verification  omitted. 


That  thereafter  the  said  cause  came  on  for  hear- 
ing in  the  said  United  States  District  Court  for  the 
state  .of  Oregon,  before  the  Honorable  Charles  E. 
Wolverton,  Judge  of  said  Court,  and  jury  duly  em- 
paneled to  try  said  cause,  plaintiff  appearing  by  his 
attorneys,  John  M.  Williams  and  Louis  E.  Bean,  and 


J.  M.  Edmunson  and  M.  J.  Edmimson  23 
the  defendants  by  Mr.  W.  T.  Slater  of  counsel,  and 
the  said  cause  proceeded  from  day  to  day  until  the 
29th  day  of  February,  1916,  when  the  cause  was  sub- 
mitted to  the  jury  after  argument  by  counsel  and 
instructions  by  the  Court,  and  upon  said  day  the 
jury  returned  into  Court  the  following  verdict: 

VERDICT 

"We,  the  jury  duly  empaneled  and  sworn  to  try 
the  above  entitled  action,  find  for  the  defendants  in 
the  sum  of  $400.00. 

''E.  M.  SIMONTON,  Foreman." 

Which  verdict  was  received  by  the  Court  and 
ordered  to  be  filed  and  the  following  judgment  en- 
tered thereon  in  the  Journal  of  said  Court : 

JUDGMENT 

"Whereupon,  it  is  considered  that  said  plaintiff 
take  nothing  by  this  action  and  that  said  defendants 
do  have  and  recover  of  and  from  said  plaintiff  the 
sum  of  $400.00,  together  with  their  costs  and  dis- 
bursements, taxed  herein  at  $64.80." 

And  at  said  time  the  plaintiff  was  granted  six- 
ty (60)  days  in  which  to  file  a  motion  for  a  new  trial 
herein. 

That  thereafter,  on  March  17th,  1916,  the  plain- 
tiff filed  his  motion  for  a  new  trial  herein  as  follows : 
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MOTION  FOR  NEW  TRIAL 

(Title  omitted.) 

Comes  now  the  plaintiff  in  the  above  entitled 
cause  and  moves  the  Court  to  set  aside  the  judgment 
and  verdict  herein  and  to  grant  the  plaintiff  a  new 
trial  on  the  grounds  as  follows: 

First.    That  the  verdict  is  against  the  evidence 

in  this  case. 

Second.  That  there  is  no  evidence  in  this  case 
to  sustain  the  verdict  of  the  jury;  that  there  was  no 
evidence  that  there  were  thirty  thousand  pounds,  or 
anywhere  near  that  number  of  pounds  of  hops  of  the 
quality  described  in  the  contract,  produced  by  Ed- 
nnuison  during  the  year  1912. 
Other  grounds  omitted. 

Respectfully  submitted, 

WILLIAMS  &  BEAN, 
Attorneys  for  Plaintiff'. 


That  on  the  20th  day  of  March,  1916,  the  said 
motion  for  new  trial  came  up  for  hearing,  plaintiff 
appearing  by  Mr.  J.  M.  Williams,  of  counsel,  and  the 
defendant  appearing  by  Mr.  W.  T.  Slater,  of  coun- 
sel. The  Court,  after  hearing  the  argument  of  coun- 
sel thereon,  made  the  following  order : 

ORDER  DENYING  MOTION  FOR  NEW  TRIAL 

"  It  is  hereby  ordered  and  adjudged  that  said  mo- 
tion be  and  the  same  is  hereby  denied." 
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And  afterwards,  on  the  9tli  day  of  August,  1916, 
there  was  duly  filed  in  said  Court  a  petition  for  Writ 
of  Error,  and  on  the  lOtli  day  of  August,  1916,  there 
was  filed  an  Undertaking  for  the  prosecution  of  said 
Writ  to  effect,  in  the  sum  of  $500.00,  signed  by  J.  W. 
Seavey  and  Charles  M.  Werner  as  sureties,  on  said 
10th  day  of  August,  1916,  a  Writ  of  Error  was  duly 
issued  and  citation  in  regular  form  was  duly  issued 
by  the  Judge  of  said  Court,  and  an  acknowledgment 
of  service  endorsed  thereon  by  W.  T.  Slater,  of  at- 
torneys for  the  defendants,  and  on  the  said  9th  day 
of  August,  1916,  there  was  duly  filed  in  said  Court  an 
Assignment  of  Errors  in  words  and  figures  as  fol- 
lows, to-wit : 

ASSIGNMENT  OF  ERRORS 

(Title  of  Court  and  Cause.) 
Now  comes  Max  Wolf,  i^laintiff  in  error,  in  the 
above  numbered  and  entitled  cause,  and  in  connec- 
tion with  his  petition  for  a  Writ  of  Error  in  this 
cause,  assigns  the  following  errors,  which  plaintiff 
in  error  avers  occurred  on  the  trial  thereof,  and  in 
the  final  disposition  thereof,  and  upon  which  he  re- 
lies to  reverse  the  judgment  entered  herein  as  ap- 
pears of  record : 

This  action  was  brought  by  plaintiff  to  recover  ad- 
vances amounting  to  $3,001.00  on  a  hop  contract  for 
the  purchase  of  30,000  pounds  of  hops  of  the  defend- 
ant, during  the  season  of  1912.  The  hops  were  to  be 
of  first  quality,  that  is:  sound  condition,  good  and 


2G  Max  Wolf,  vs. 

even  color,  fully  matured  but  not  over-ripe,  flaky, 
cleanly  picked,  properly  dried  and  cured,  free  from 
sweepings  and  other  foreign  matter  and  not  affected 
by  spraying  or  vermin  damage.  That  the  defend- 
ants grew  some  40,000  pounds  of  hops  upon  their 
premises,  and  upon  inspection  of  the  said  hops  plain- 
tiff avers  that  they  were  found  to  be  slack  dried,  bad 
and  uneven  in  color,  of  unsound  condition,  not  fully 
matured,  not  properly  dried  or  cured,  and  affected 
by  vermin  damage.  Plaintiff  introduced  numerous 
expert  hop  inspectors  as  witnesses,  who  gave  testimo- 
ny that  the  said  hops,  upon  inspection,  were  of  a  bad 
and  uneven  color,  of  an  unsound  condition,  not  fully 
matured,  not  properly  dried  and  cured,  and  that  they 
were  affected  by  vermin  damage.  The  contest  be- 
tween the  parties  turns  around  these  points. 

I. 
The  Court  committed  error  in  permitting  Eoss  TI. 
Woods,  one  of  the  plaintiff's  expert  witnesses  to  an- 
swer the  following  question  on  cross  examination, 
over  the  objection  of  plaintiff  as  follows:  Said  wit- 
ness was  testifying  with  reference  to  the  color  of  the 
hops  and  was  asked  this  question: 

Q.  What  you  men  mean  to  get  at  is  the  general 
average  of  the  crop  ? 

Objected  to  as  incompetent^  irrelevant  and  imma- 
terial, which  objection  was  overruled  by  the  Court, 
and  to  which  plaintiff  saved  an  exception. 

The  witness  answered:  Well,  yes.  There  was 
some  of  them  green  in  each  sample  and  some  of  them 
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were  ripe,  mixed  as  you  were  talking  a  while  ago 
about  where  those  were  dumped  off  the  kiln  floor. 

II. 

The  Court  committed  error  in  permitting  J.  M. 
Edmunson,  who  was  called  as  a  witness  in  his  own 
behalf,  to  answer  the  following  question  in  attempt- 
ing to  discredit  the  inspection  made  by  the  plaintiff's 
experts : 

Q.  Now,  what  is  your  experience  with  hop  in- 
spectors as  to  their  being  uniform  in  their  judgment, 
as  to  the  quality  of  hops  % 

Which  question  was  objected  to  by  plaintiff  as  in- 
competent, irrelevant  and  immaterial. 

COURT: — I  think  that  is  an  inquiry  about  the 
quality  in  effect  of  the  hops.    You  may  answer. 

To  which  ruling  the  plaintiff  duly  saved  an  ex- 
ception, which  exception  was  allowed  by  the  Court. 

The  witness  answered :  I  find  that  ttiey  vary  con- 
siderable, one  will  call  a  hop  prime  and  the  other  me- 
dium, etc.,  they  will  vary  as  much  as  one  grade  and 
some  vary  two  grades. 

III. 

The  Court  erred  in  permitting  the  defendant, 
J.  M.  Edmunson,  to  answer  the  following  question, 
over  the  objection  of  the  plaintiff: 

Q.  Now,  what  do  you  say  as  to  whether  at  the 
time  that  Mr.  Hinkle  inspected  these  hops  on  the 
31st  day  of  October,  that  you  had  30,000  pounds  of 
hops  there  of  the  quality  described  in  that  contract  ? 

To  which  question  plaintiff  objected  as  incompe- 
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tent,  irrelevant  and  immaterial  and  as  calling  for  a 
conclusion  of  the  witness  on  this  matter. 

COUKT : — He  says  he  inspected  the  hops,  he  can 
give  his  judgment  as  to  that  amount;  to  which  rul- 
ing of  the  Court  the  plaintiff  duly  excepted,  which 
exception  was  allowed  by  the  Court,  and  witness  an- 
swered : 

I  considered  that  I  had  more  than  enough  hops 
of  the  quality  that  would  be  sufficient,  that  would  go 
on  the  contract.  There  was  perhaps  50  bales  or  60, 
between  50  and  60  bales,  hops  extra,  besides  enough. 
I  had  over  40,000  pounds  according  to  my  recollec- 
tion, in  the  whole  crop. 

IV. 

Bert  Pilkington  was  called  as  a  witness  on  behalf 
of  the  defendants,  and  after  testifying  to  his  quali- 
fications as  a  chemist,  as  more  fully  shown  hereafter 
in  quotations  from  Bill  of  Exceptions,  and  while  tes- 
tifying in  regard  to  the  chemical  analysis  of  the  hops 
was  interrupted  by  the  cbjections  to  the  witness'  tes- 
timony along  the  line  of  chemical  analysis  of  hops 
as  incompetent,  irrelevant  and  immaterial  and  an  at- 
tempt to  impose  in  this  case  a  standard  different  than 
that  of  the  hop  men.  The  Court  made  the  following- 
ruling:  There  has  been  testimony  here  coming  from 
the  witnesses  produced  by  the  plaintiff  touching  the 
amountof  resin  or  pollen,  as  it  has  been  described,  or 
the  lupulin  that  is  contained  in  these  hops,  some  say- 
ing that  it  had  more  and  some  less,  and  that  seems 
to  be  the  prime  quality  of  the  hop.    If  this  witness 
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is  competent  to  testify  concerning  the  quantum  of  lu- 
pulin  in  the  hops,  or  the  specimens  that  he  examined, 
I  think  that  would  be  proper  to  go  to  this  jury.  To 
which  ruling  an  exception  was  duly  saved. 

The  said  ruling  is  assigned  as  error.  The  Court 
committed  error  in  overruling  the  objection  and  in 
making  the  said  ruling. 

V. 

The  Court  erred  in  permitting  the  witness,  Bert 
Pilkington,  to  testify  with  reference  to  a  sample  of 
hops  furnished  him  by  J.  M.  Edmunson. 

Q.  Now,  what  percentage  of  resin  did  you  find 
in  these  hops? 

Objected  to  as  incompetent,  irrelevant  and  imma- 
terial; to  which  ruling  an  exception  was  duly  saved. 
The  witness  answered:  Why,  the  sample  Edmunson 
handed  me  had  18.15  per  cent  total  resin,  and  of  that 
total  resin,  there  was  16.24  what  is  known  as  soft 
resin. 

VI. 

The  witness,  Bert  Pilkington,  testified  that  he 
had  received  from  hop  growers  and  dealers  samples 
of  hops  marked  with  the  grading,  and  the  Court 
committed  error  in  permitting  said  witness  to  answer 
the  following  question: 

What  quality  of  hops  were  they  claimed  or  styled 
to  be,  and  the  previous  objection  was  renewed,  which 
was  that  the  testimony  is  tncompetent,  irrelevant  and 
immaterial,  a  matter  of  hearsay  only.  The  witness 
was  not  competent   to   judge.     The    objection  was 
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overruled,  to  wliieli  ruling  an  exception  was  duly  al- 
lowed.   Witness  answered: 

Why,  some  of  them  were  graded  fancy,  some 
choice,  some  prime,  some  medium.  I  don't  think  we 
had  a  sample  marked  "poor"  in  the  entire  lot. 

llie  ('ourt  then  asked  the  witness  if  he  knew  what 
a  choice  hop  is  in  the  market,  and  he  answered:  I 
cannot  go  out  in  the  market  and  pick  out  a  choice 
hop  by  just  going  around  and  feeling  of  it,  or  look- 
ing at  it. 

VII. 
After  some  colloquy  between  the  Counsel  and  the 
Court,  and  questions  by  the  Court,  the  Court  sus- 
tained the  objections  to  this  witness  testifying  with 
reference  to  the  quantity  of  resin  in  the  samples  of 
hops  sent  him  by  other  parties,  and  was  excused. 

The  Court  afterwards  had  the  witness  recalled 
and  permitted  him  to  testify  over  the  objection  of 
the  plaintiff  as  incompetent,  irrelevant  and  immate- 
rial, which  objection  was  overruled  by  the  Court  and 
exception  duly  allowed. 

That  the  Court  committed  error  in  reversing  the 
ruling  and  permitting  the  said  witness  to  testify.  The 
witness  testified  as  follows : 

One  sample  of  choice  hops  by  Judge  No.  1,  1911 
crop,  contained  19.42  per  cent  total  resin;  and  the 
other  sample  of  choice  hops,  by  Judge  No.  2,  1911, 
contained  19.46 ;  and  the  other  sample  of  choice  hops, 
by  Judge  No.  8,  1911,  contained  19.98  per  cent  total 
resin.    Prime,  1911,  by  Judge  No.  1,  contained  17.23 ; 


J.  M.  Edfriunsoii  and  M.  J.  Edmunson        ?A 

next  prime,  by  Judge  No.  1,  1911,  contained  J8.8;> 
per  cent;  and  the  next  prime,  by  Judge  No.  3,  crop 
1911,  contained  20.19  per  cent;  the  next  prime,  1911 
crop,  Judge  No.  3,  19.42  per  cent;  No.  2  Judge,  1911 
crop,  prime,  19.04  per  cent.  Now  prime  1910  crop, 
by  Judge  No.  1, 15.95  per  cent  total  resin.  Medium — 
we  have  only  two  mediums.  They  are  both  1910  crop. 
One  is  17.21  per  cent,  by  Judge  No.  1.  Another  one 
is  13.46  per  cent,  by  Judge  No.  1. 

VIII. 

That  the  Court  erred  in  overruling  the  motion 
made  by  plaintiff  to  strike  out  all  the  testimony  of 
the  said  witness,  Bert  Pilkington,  as  being  incompe- 
tent, irrelevant  and  immaterial,  and  as  assuming  that 
a  hop  that  contains  eighteen  per  cent  and  a  fraction, 
whatever  it  is,  is  a  choice  hop,  or  a  hop  that  is  a  lirsl 
quality  under  this  contract,  which  motion  was  over- 
ruled by  the  Court,  and  the  Court  duly  allowed  an 
exception  thereto. 

The  material  testimony  given  by  the  witness, 
Bert  Pilkington,  with  the  objections  thereto  and  the 
rulings  thereon  and  exceptions  are  more  fully  shown 
by  quotations  from  the  Bill  of  Exceptions  for  the 
purpose  of  showing  the  materiality  of  the  said  ob- 
jections, and  said  motion  is  as  follows: 

The  witness  testified  that  he  was  a  graduate 
chemist,  was  employed  in  the  chemical  department 
of  the  Agricultural  College  of  the  State  of  Oregon, 
since  1905 ;  that  he  had  undertaken  an  investigation 
of  the  characteristics  of  hops. 


32  Max  Wolf,  vs. 

Q.     Please  explain  the  character  of  the  work? 

A.  Well,  for  instance,  one  of  the  particular  fea- 
tures was  a  i*evision  of  the  method  of  chemical  exam- 
ination of  hops. 

Q.  What  was  the  final  object  in  obtaining  this 
process  of  chemical  analysis  f 

A.  The  thing  that  led  up  to  that  was  the  varia- 
tion, or  so-called  variation,  in  the  examination  or 
the  commercial  judging  of  hops.  And  the  attemjit 
at  that  time — it  was  taken  up  as  an  Adams  i>roject, 
imier  the  Adams  fimd.  by  the  Federal  Oovenunent, 
to  see  if  they  could  arrive  at  some  definite  method 
for  examining  hops,  whereby  hops  would  he  given 
examination  according  to  their  worth. 

Q.  Did  you  Texamine  some  samples  of  hops  that 
he  sent  you  in  1913  ? 

A.     Yes,  sir,  I  did. 

Q.    About  what  time  in  the  year  was  that  f 

A.  That  was  somewhere  between  the  1st  and 
the  IC^th  of  Jime.  if  I  remember  right.  I  don't  re- 
meml>er  the  exact  date. 

Q.  Now,  did  you  make  a  chemical  analysis  of 
those  hops  to  ascertain  the  ann:»imt  of  brewing  qual- 
ity in  them? 

A.  Well,  the  chemical  analysis  shows  the  resin 
Quantity. 

MR.  WILLIAMS :— We  desire  to  make  the  objec- 
tion to  this  witness'  testimony  along  that  line  for  the 
reason  that  it  is  incompetent,  in-elevant  and  iouna- 
terial,  and  an  attempt  to  impc»se  iu  this  case  a  stand- 
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ard  diiferciit  from  that  of  tlie  hop  men. 

COURT : — There  has  been  testimony  here,  com- 
ing from  the  witnesses  produced  by  the  plaintiff, 
touching-  the  amount  of  resin,  or  pollen,  as  it  has 
been  described,  or  lupulin  that  is  contained  in  these 
hops,  some  saying  that  it  had  more  and  some  less; 
and  that  seems  to  be  the  prime  quality  of  the  hop. 
If  this  witness  is  competent  to  testify  concerning 
the  quantum  of  that  lupulin  in  the  hops,  or  the  spec- 
imens that  he  examined,  I  think  that  would  be  proper 
to  go  to  this  jury.    You  may  proceed. 

MR.  BEAN : — We  save  an  exception. 

Q.  Now,  Professor  Pilkington,  ypu  said  you 
made  a  chemical  analysis  of  these  hops  ? 

A.     That  Mr.  Edmunson  furnished  me  ? 

Q.    Yes. 

A.    I  did. 

Q.  And  according  to  the  scientific  method  used 
for  that  purpose  ? 

A.     Yes,  sir. 

Q.  Now,  what  percentage  of  resin  did  you  find 
in  these  hops? 

Objected  to  as  incompetent,  irrelevant  and  im- 
material. 

COURT:— I  think  I  wall  hear  that.  The  objec- 
tion will  be  overruled. 

MR.  WILLIAMS:— We  desire  an  exception, 
your  Honor. 

COURT.— Very  well. 

A.     Why,  the  sample  Mr.  Edmunson  handed  me 
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had  18. IT)  2)('i-  cent  total  resin,  and  of  that  total  resin 

there  was  16.24  what  is  known  as  soft  resin. 

COURT:— What? 

A.  Soft  resin.  You  might  say  there  were  three 
resins  in  the  hop. 

Q.     What  was  the  third  resin  I 

A.  That  is  what  they  call  a  hard  or  worthless 
resin.  That  amounts  to  the  difference  between  the 
total  resin  and  the  soft  resin ;  three  resins  compris- 
ing the  makeup  of  that  part  of  the  hop. 

Q.  Did  you  ever  make  any  examination  of  this 
kind  of  hops  that  are  pronounced  by  experts  as  choice 
hops? 

Objected  to  as  incompetent,  irrelevant  and  im- 
material. 

COURT: — Do  you  know  what  a  choice  hop  is, 
in  your  experience ;  that  is,  choice  hop  measured  by 
the  commercial  rule? 

A.     No,  sir,  I  do  not. 

COURT:— You  do  not? 

A.     No,  sir. 

MR.  SLATER:— Your  Honor,  I  want  to  show 
that  the  percentage  of  resin  found  in  this  particu- 
lar sample  of  hops — its  relation  to  the  percentage 
fovnid  in  the  hops  of  different  qualities  that  he  ex- 
amined. 

COURT: — Well,  unless  he  knows  the  percent- 
age that  exists  in  the  commercial  hop  of  the  differ- 
ent qualities,  it  doesn't  seem  that  he  would  be  com- 
petent to  testify.    If  vou  can  show  bv  this  witness 
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that  he  is  acquainted  with  commercial  hops,  and  the 
amount  of  resin,  for  instance,  in  a  prime  hop,  or  a 
choice  hop,  or  a  medium  hop,  then  his  testimony- 
would  be  competent  on  that  point. 

Q.  Now,  what  different  qualities  of  hops  were 
these  samples  that  you  received ;  represented  to  you 
to  be,  by  those  who  gave  them  to  you  ? 

MR.  WILLIAMS:— Objected  to  as  incompetent, 
irrelevant  and  inmiaterial;  matter  of  hearsay  only. 
The  witness  was  not  competent  to  judge. 

Objection  overruled.     Exception  allowed. 

A.     Do  you  mean  by  that  the  grading? 

Q.  Yes.  What  quality  of  hops  were  they  claimed 
or  styled  to  be? 

MR.  WILLIAMS:— I  desire  to  renew,  our  ob- 
jection, your  Honor. 

Objection  overruled.     Exception  allowed. 

MR.  SLATER:— That  will  be  understood. 

A.  Why,  some  of  them  were  graded  fancy,  some 
choice,  some  prime,  some  medium.  I  dont  think  \:c 
had  a  sample  marked  ''poor"  in  the  entire  lot. 

COURT: — Do  you  know  what  a  choice  hop  is 
in  the  market? 

A.  I  couldn't  go  out  in  the  market  and  pick 
up  a  choice  hop,  just  by  going  around  and  feeling 
of  it,  or  looking  at  it. 

COURT: — Do  you  know  the  amount  of  resin 
there  should  be  in  a  choice  hop  as  sold  in  the  mar- 
ket? 

A.     That  would  depend  on  who  judge  the  hop. 


36  Max  Wolf,  vs. 

COURT :— That  would  depend  on  what  ? 

A.  That  would  depend  on  who  graded  tlie  hop, 
whether  it  was  a  choice  hop,  or  prime  hop,  or  medi- 
um hop.  That  was  what  this  work  was  for.  I  might 
sa}',  in  explanation,  what  this  work  was  for  was  to 
compare  these  different  gradings  by  different  judges. 

COURT :— Then  there  is  no  uniformity  in  grad- 
ing? 

A.     Not  according  to  these  different  judges ;  they 

don't  agree. 

MR.  WILLIAMS  -.—That  is  the  very  vice,  your 

Honor. 

COURT :— That  is  the  kernel  of  the  cocoanut  in 
this  case,  it  seems  to  me,  the  very  thing  we  are  try- 
ing to  get  at  now.  Now,  if  you  know  what  a  choice 
hop  is  in  the  market,  why  then  you  can  measure  your 
chemical  analysis  of  your  resin  in  the  hops  you  have 
examined  with  choice  hops.  Otherwise,  I  don't  see 
that  we  can  get  a  correct  estimate  in  this  case  upon 
this  particular  question. 

MR.  SLATER:— Your  Honor,  I  think  his  tes- 
timony may  be  relevant  to  show  the  percentage  of 
resin  in  this  particular  hop  as  compared  with  other 
samples  of  hops  known  in  the  market  as  choice,  me- 
dium and  prime,  the  percentage  that  might  be  in 
them.  It  is  true  this  witness  might  not  be  compe- 
tent to  testify  that  he  can  pick  out  a  choice  hop. 

COURT: — He  says  he  doesn't  know,  of  his  own 
knowledge,  what  a  choice  hop  is;  nor  a  prime,  nor 
medium.     He  says   that   knowledge   he   has    comes 
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i'rom  samples  of  hops  that  have  been  sent  to  him 
which  have  been  represented  to  be  so  and  so.  Then 
he  says  the  judges  themselves  don't  agree  upon  what 
is  a  choice  hop,  and  the  amount  of  resin  that  should 
be  contained  in  a  choice  hop.  That  is  the  trouble 
in  making  the  comparison  here. 

Mii.  ISLATER :— Well,  your  Honor,  in  order  to 
make  the  record  than,  we  desire  to  show  by  this  wit- 
ness that  this  witness  made  chemical  analysis  of  a 
large  number  of  difterent  grades  of  hops,  and  that 
the  averages  run  from  13.49  per  cent ;  and  that  the 
minimum  percentages  for  the  year  in  which  he  made 
the  examination  in  question  was  15 :54  per  cent ;  the 
maximum  w^as  20.49  per  cent,  and  the  average  18.06 
per  cent.  That  is  the  testimony  that  we  offer  to 
show  by  this  witness. 

COURT: — You  don't  know,  of  your  own  knowl- 
edge, about  the  samples,  whether  they  were  choice 
or  prime  or  medium  as  to  quality? 

A.  No.  We  didn't  care  for  that  on  this  other 
work  we  were  undertaking.  We  asked— if  I  may 
make  an  explanation  there  ? 

COURT:— Yes. 

A.  We  asked  that  these  judges,  or  asked  M. 
Livesley  to  send  us  in  a  sample  of  hops  judged  by 
different  judges,  and  then  we  wanted  to  analyze 
those  hops,  and  see  how  those  judges  agreed.  Now^, 
that  was  the  object  of  that  piece  of  work  that  we  un- 
dertook at  that  time.  Now,  those  hops  were  graded 
according  to  tlu^  terms  on  the  hop  market. 
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(U)UlvT:— You  were  inquiring  only  as  to  one 
(lualitx-,  and  that  was  the  quality  of  the  amount  of 
lupulin? 

A.  No,  I  might  say  this — well,  that  was  the 
standard  by  which  we  were  measuring;  that  is,  the 
i.(.<^iii — to  see  if  the  resin  in  a  choice  hop  graded  by 
Judge  No.  1  would  agree  with  Judge  No.  2,  or 
whether  medium  graded  by  one  judge,  a  hop  graded 
by  one  judge  as  a  medium  would  have  the  minimum 
amount  of  resin  equal  to  a  choice  hop  graded  by 
another  judge ;  to  see  if  a  medium  fell  in  a  definite 
class — if  their  judgment  compared  as  to  the  amount 
of  resin  it  contained. 

COURT: — I  don't  think  that  that  elucidated 
anything  in  this  case  particularly.  I  will  sustain 
the  objection,  and  you  may  have  your  exception. 

Excused. 

COURT :— Is  Mr.  Pilkington  here  ? 

MR.  SLATER:— He  was  out  in  the  hall  a  mo- 
ment ago.  i 

COURT: — I  think  I  will  take  his  testimony  in 
regard  to  the  amount  of  resin  in  the  samples.  After 
thinking  that  matter  over,  I  think  it  would  be  a  bet- 
ter ruling  to  let  that  go  to  the  jury. 

MR.  WILLIAMS :— We  will  take  an  exception, 
if  your  Honor  please. 

COURT : — You  may  have  your  exception. 

BKBT  PILKINGTON:— Resumes  the  stand. 
Direct  examination  continued. 

C^OURT : — I  have  concluded  that  you  might  an- 
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swer  as  to  the  amount  of  resin  you  found  in  these 
dift'erent  samples.  I  think  the  manner  in  which  you 
obtained  the  samples  has  been  sufficiently  explained 
heretofore.  You  may  have  your  objection,  and 
your  exception  to  the  Court's  ruling. 

The  witness  was  then  permitted  to  refer  to  mem- 
orandum written  by  him  with  reference  to  hops  of 
different  qualities. 

COURT: — A¥ell,  now^,  who  are  the  judges'? 

A.  I  don't  know  who  the  judges  were.  Mr. 
Livesley  furnished  these  samples.  The  pamphlet 
there  states  how  those  samjjles  were  procured  and 
the  object  of  getting  those.  These  samples  were 
numbered,  and  the  grade  was  put  with  that  num- 
ber in  the  letter  sent  to  us,  and  the  samples  for- 
warded at  the  same  time. 

Q.  Is  Mr.  Livesley  a  regular  dealer  in  hops,  in 
this  state  ? 

A.    Yes. 

Q.     An  extensive  dealer? 

A.     He  was  at  that  time,  yes. 

Q.  Do  I  understand  you  that  Mr.  Livesley  fur- 
nished all  these  samples'? 

A.  Those  samples  that  are  given  there?  No, 
Mr.  Livesley  did  not  furnish  all  the  samples.  Mr. 
Seavey  furnished  part  of  the  samples.  If  I  remem- 
ber right,  the  larger  number  of  the  samples  were  re- 
ceived from  Mr.  Livesley. 

COURT: — I  think  you  may  give  the  names  of 
gradings  according  to    the    samples    sent    you,  th(> 
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judging  of  those  samples.  Just  give  the  general 
range.  Take  the  prime,  for  instance.  Take  the 
ehoice,  for  instance,  and  then  prime,  and  indicate 
It. 

A.  All  right.  One  sample  of  choice  hops  by 
Judge  No.  1,  1911  crop,  contained  19.42  per  cent 
total  resin;  and  the  other  sample  of  choice  hops,  by 
Judge  No.  2,  1911,  contained  19.46;  and  the  other 
sample  of  choice  hops,  by  Judge  No.  3,  1911,  con- 
tained 19.98  per  cent  total  resin.  Prime,  1911,  by 
Judge  No.  1,  contained  17.23 ;  next  prime,  by  Judge 
No.  1,  1911,  contained  18.83  per  cent;  and  the  next 
prime,  by  Judge  No.  3,  crop  1911,  contained  20.19 
per  cent;  the  next  prime,  1911  crop,  Judge  No.  3, 
19.42  per  cent. 

COURT: — What  was  that  that  contains  15  per 
cent  1 

A.  I  haven't  come  to  that  one  yet.  I  will  get 
at  that  in  just  a  minute.  No.  2  Judge,  1911  crop, 
prime  19.04  per  cent.  No.  .  .,  prime,  1910  crop,  by 
Judge  No.  1,  15.95  per  cent  total  resin. 

COURT : — So  the  prime  varies  all  the  way  from 
15.95  to  about  20  per  cent. 

A.     To  about  201/2. 

COURT: — Well,  now,  give  the  medium. 

A.  Medium — we  have  only  two  mediums.  They 
are  both  1910  crop.  One  is  17.21  per  cent,  by  Judge 
No.  1.    Another  one  is  13.46  per  cent,  by  Judge  No.  1. 

At  the  close  of  witness'  testimony,  plaintiff  made 
the  following  motion : 
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MR.  WILLIAMS:— To  save  the  question,  we 
move  to  strike  out  all  the  testimony  of  this  witness, 
as  being  incompetent,  irrelevant  and  immaterial,  and 
as  assuming  that  a  hop  that  contains  eighteen  per 
cent  and  a  fraction,  whatever  this  is,  is  a  choice  hop, 
or  a  hop  that  is  of  a  first  quality  under  this  contract. 

COURT:— The  motion  will  be  overruled.  You 
may  have  your  exception. 

IX. 

Tliat  the  Court  erred  in  denying  the  plaintiff's 
motion  for  a  new  trial  and  abused  his  discretion  by 
refusing  to  grant  a  new  trial,  which  motion  was 
based  upon  the  following  grounds,  to-wit: 

First.  That  the  verdict  is  against  the  evidence 
in  this  cause. 

Second.  That  there  is  no  evidence  in  this  cause 
to  sustain  the  verdict  of  the  jury;  that  there  is  no 
evidence  that  there  were  30,000  pounds  or  anywhere 
near  that  number  of  hops  of  the  quality  described 
m  the  contract  produced  by  J.  M.  Edmunson  dur- 
ing the  year  1912. 

That  the  only  testimony  in  this  cause  given  on 
behalf  of  the  defendants  that  there  were  30,000 
pounds  of  hops  raised  by  them  of  the  quality  de- 
scribed in  the  contract  that  could  possibly  tend  to 
show  that  fact  was  the  answer  of  J.  M.  Edmunson  to 
the  following  question : 

Q.  Now,  what  do  you  say  as  to  whether  at  the 
time  that  Mr.  Hinkle  inspected  these  hops  on  the 
31st  of  October,  that  you  had  30,000  pounds  of  liops 


42  Max  Wolf,  vs. 

there  of  the  quality  described  in  that  contract? 

A.  I  considered  that  I  had  more  than  enough 
hops  of  the  quality  that  would  be  sufficient,  that 
would  go  on  the  contract.  There  was  perhaps  50 
])ales  (u-  60,  between  50  and  60  bales,  hops  extra,  be- 
sides enough.  I  had  over  40,000  pounds,  according 
to  my  recollection,  in  the  whole  crop. 

That  witness  was  testifying  with  reference  to  a 
conversation  he  had  with  Mr.  Hinkle  with  reference 
to  quantity  said:  I  had  more  than  the  contract 
called  for,  and  they  had  the  privilege  of  selecting 
from  the  whole  bunch,  from  all  the  bales,  and  he  was 
asked  this  question: 

Well,  what  was  said,  if  anything,  by  you  as  to 
the  quality  of  the  hops  ^ 

A.  I  told  him  I  thought  I  had  hops  good  enough 
to  fill  the  contract,  a  sufficient  number  of  them. 

This  was  all  the  testimony  given  by  J.  M.  Ed- 
munson  along  that  line.  He  then  testified  in  answer 
to  this  question: 

What  is  your  opinion  as  to  what  quality  they 
were  ? 

A.  Well,  I  considered  that  I  had  over  20,000 
pounds  choice  hops  in  the  lot. 

COURT :— Over  how  many "? 

A.  Twenty  thousand  pounds.  And  the  rest  of 
the  hops  would  grade  prime,  with  the  exception  of 
what  they  called  the  ripe  end.  That  was  the  seven 
or  eight  bales  that  they  called  over-ripe  and  ihe  ends 
of  the  leaves  were  turned  red. 
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Then  iii  answer  to  this  question : 

Now  you  may  state  to  the  jury  to  what,  if  any, 
extent  any  of  these  hops  were  affected  by  moldf 

A.  Well,  there  was  about  20,000  pounds  of  them 
that  didn  't  have  any  mold,  you  might  say.  I  call  them 
free  of  mold.  And  the  rest  of  them  ran  along  grad- 
ually until  the  end  of  the  season  and  they  had  some 
little  mold  in  them;  until  the  final  end,  the  last  day 
or  two  of  picking,  they  had  considerable  mold  in 
them  and  were  over-ripe. 

Then  on  cross  examination,  the  witness  was 
asked : 

Q.  How  did  you  make  your  calculation  that 
there  were  about  20,000  pounds  that  were  choice 
hops  % 

A.  Well,  Mr.  Woods  picked  out  about  20,000 
pounds  that  he  claimed  was  the  best  of  the  hops.  I 
never  picked  out  the  exact  amount  myself,  because  I 
was  not  grading  them,  but  it  ran  fully  that  much 
or  more;  how  much  more  they  would  run,  I  don't 
know. 

Then  witness  was  asked  this  question :  And  these 
20,000  pounds  were  not  affected  by  spraying  or  ver- 
min damage  % 

A.     No,  sir. 

Q.     Now,  how  about  the  second  lot,  John  '^ 

A.  Well,  the  second  lot  had  a  small  amount  of 
mold  in  them.  That  was  all  the  difference.  They 
were  really  a  riper  and  better  hop. 

Q.     There  was  some  mold  in  the  second  carload? 
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A.     Yes. 

Q.     Sufficient  to  make  them  take  a  lower  grade '^ 
A.     No,  1  don't  know.     It  is  the  way  I  graded 
them,  anyway.    Tliey  were  a  good  prime  hop,  and  a 
prime  hop  is  not  supposed  to  be  perfect. 

Wherefore,  plaintiff  in  error  prays  that  the  judg- 
ment of  said  Court  be  reversed  and  that  a  new  trial 
be  directed  in  this  cause. 

JOHN  M.  WILLIAIIS  and 
LOUIS  E.  BEAN, 
Attorneys  for  Plaintiff  in  Error. 


That  orders  were  made  from  time  to  time  grant- 
ing plaintiif  until  August  1st,  1916,  in  which  to  file 
a  bill  of  exceptions  herein,  and  on  the  29th  day  of 
July,  1916,  a  bill  of  exceptions  was  agreed  upon, 
signed  and  filed  herein  as  follows : 

BILL  OF  EXCEPTIONS 

(Title  omitted.) 

Be  it  remembered,  that  this  cause  came  on  for 
trial  before  the  court  and  jury,  a  jury  having  been 
regularly  impaneled  to  try  the  cause  on  the  24th  day 
of  February,  1916,  whereupon  the  following  pro- 
ceedings were  had  from  day  to  day  until  the  29th 
day  of  February,  1916,  and  taken  in  the  course  of 
the  trial,  the  details  and  evidences  stated  below  be- 
ing incorporated  in  this  bill  of  exceptions,  being  a^l 
of  the  evidence  produced  in  said  cause  with  refer- 
ence to  the  quality  and  quantity  of  the  hops  in  the 
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contract  in  litigation  herein,  for  tlic  purpose  of  pass- 
ing upon  the  motion  for  new  trial. 

Max  Wolf,  being  called  as  a  witness  in  his  own 
behalf,  testified  in  substance:  That  during  all  the 
year  1915  he  was  a  resident  and  citizen  of  San  Fran- 
cisco, California ;  that  he  took  up  his  permanent  res- 
idence in  San  Francisco  in  1913 ;  that  in  fact  he  lived 
nearly  all  his  life  in  San  Francisco,  but  was  a  resi- 
dent of  Portland,  Oregon,  during  a  part  of  the  year 
1912,  and  he  took  up  his  residence  in  Portland  on  ac- 
count of  the  Klaber  estate,  and  moved  back  to  San 
Francisco  about  nine  or  ten  months  afterwards,  in 
1913  and  reassumed  his  permanent  residence  in  San 
Francisco,  and  has  been  a  resident  and  citizen  of  San 
Francisco  ever  since. 

The  Court,  in  ruling  on  another  question,  said: 
''I  suppose  the  other  question  would  probably  come 
up  in  this  case  as  to  whether  Mr.  Wolf  has  a  standing 
in  Court  by  reason  of  citizenship."  Mr.  Slater,  of 
counsel  for  defendant,  replied:  ''No,  we  don't  in- 
tend to  raise  that  question." 

The  witness  testified  that  Netter  died  in  Septem- 
ber, 1913;  that  at  the  time  of  his  death  he  and  Mr. 
Netter  were  partners  doing  business  under  the  firm 
name  and  style  of  Klaber,  Wolf  &  Netter,  in  Port- 
land, Oregon,  and  that  the  contract  set  out  in  the 
pleadings  in  this  cause  was  made  under  the  firm  name 
of  Klaber,  Wolf  &  Netter,  by  the  witness  and  Marcus 
J.  Netter,  as  partners  doing  business  under  that 
firm  name,  Portland,  Oregon. 
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II.  A.  lliukle,  Ix'iiig-  called  as  a  witness  on  behall' 
of  ])Iaintift:',  testified:  That  he  has  resided  in  Port- 
land, Oregon,  practically  all  his  life;  that  he  is  with 
the  AVolf  Hop  (Company,  and  has  been  in  the  hop 
business  about  twenty-one  years,  and  has  been  in- 
specting- and  grading  hops  for  about  eighteen  years 
in  Or(\gon  and  Washington,  and  was  employed  by 
Klaber,  Wolf  &  Netter  in  1912  and  inspected  th.- 
hops  that  were  raised  that  yeaii  by  J.  M.  Edmunson, 
the  defendant ;  that  he  first  saw  the  hops  between  the 
first  and  third  of  October  of  that  year.  Continuing, 
the  witness  testified : 

"Between  the  first  and  third  of  October,  by  ap- 
pointment, I  met  Mr.  Edmunson  at  Goshen,  for  the 
purpose  of  inspecting  those  hops ;  and  that  morning 
we  went  over  to  examine  them,  andthe}^  were  piled 
up  in  a  warehouse  and  ver}^  little  room  to  work.  So 
1  suggested  that  we  line  them  up.  Mr.  Edmunson 
said  that  he  was  not  able  to  work,  and  we  could  not 
get  anyone  to  assist  us  to  move  the  bales,  and  we  g^>t 
a  few  samples.  I  think  we  cut  out  two  samples,  aiid 
1  re(|uested  of  Mr.  Edmunson  if  he  knew  where  his 
best  hops  were  that  1  would  like  to  get  samples  of 
his  very  best  ones.  And  we  cut  out,  I  think,  two  sam- 
ples, and  I  told  him  at  the  time  unless  he  had  bettei' 
hops  than  the  samples  that  I  had  pulled  at  the  time, 
that  they  were  not  the  quality  called  for  in  the  con- 
tract and  would  not  go.  But  there  was  only  one  way 
to  find  out,  and  that  was  an  inspection  of  each  bale, 
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whicli  was  impossible  for  us  to  get  at  that  day.  That 
the  color  was  dull,  and  some  brown  buds.  One  of 
them  was  slack,  that  is  in  quality,  that  would  cause  it 
to  become  brown.  A  hop,  if  you  are  not  familiar 
with — it  is  bright;  that  is,  a  hop  that  is  as  it  should 
be  is  bright  in  color  and  silky.  You  take  a  hop  that 
is  what  you  call  brown  buds,  they  are  discolored  and 
dull,  and  are  of  diiferent  grade  than  what  a  first  qual- 
ity hop  would  be.  They  were  damaged  by  vermin, 
because  they  contained  mold.  Vermin  is  lice  that 
comes  on  hops,  and  unless  they  are  properly  sprayed, 
as  a  rule,  they  cause  the  hop  to  become  moldy.  Of 
course,  there  is  years  when  the  weather  conditions 
and  things — the  sun  is  warm — that  the  lice  will  leave 
them,  and  they  are  not  as  bad.  But  as  a  rule,  hops 
that  are  not  sprayed  well  become  damaged  by  mold. 

Q.     To  what  extent  was  this  vermin  damage  pres 
ent  in  the  samples  that  you  obtained  ? 

A.  Well,  they  were  iimnature.  That  was  caused 
by  vermin,  where  the  vermin  forms  a  honey-dew,  in 
other  words,  and  stops  the  growth  of  a  hop,  and  thc^' 
never  mature  up  as  they  should  if  they  were  not  af- 
fected by  vermin. 

Contiiming,  the  witness  testified  in  substance: 
that  a  slack  hop  is  one  not  properly  dried,  not  being 
left  in  the  kiln  long  enough ;  a  hop  that  has  mold  is 
not  of  sound  quality  and  immature ;  that  he  told  the 
defendant  that  it  would  be  necessary  to  inspect  all 
of  the  hops  to  find  out  whether  there  were  any  better 


48  Max  Wolf,  vs. 

(Tcstiiiioiiy  of  II.  A.  Ilinkle.) 

liops;  tlKit  tlio  defendant  said  he  was  in  no  linrry 
and  that  it  wonhl  snii^  him  better  if  the  final  inspec- 
tion could  be  put  off  for  a  while,  and  that  evening 
the  conditions  were  reported  to  Portland,  and  wit- 
ness was  requested  by  the  Portland  office  to  go  back 
the  next  morning  and  see  if  he  could  not  possibly  go 
through  the  crop ;  that  he  met  Mr.  Edmunson  again 
by  appointment  in  Goshen,  and  Mr.  Edmunson  said 
hr,  was  unable  to  get  anybody  to  handle  the  hops ;  that 
they  are  pretty  hard  to  handle  and  require  some 
room. 

That  the  next  time  he  saw  the  hops  was  on  the 
30th  or  31st  of  October,  one  of  these  two  days ;  that 
Mr.  Hayes  and  myself  went  out  to  Mr.  Edmunson 's 
farm,  met  Mr.  Edmunson  and  told  him  he  came  for 
the  purpose  of  inspecting  the  hops;  on  the  30th  or 
31st  of  October,,  I  am  not  positive  as  to  the  date,  and 
Mr.  Edmunson  said,  "Well,  you  have  already  re- 
jected them. "  Witness  told  him  positively  that  they 
had  not  rejected  the  hops  as  a  whole,  and  requested 
permission  to  inspect  them,  and  finally  after  some 
talk  he  consented  and  went  over  and  inspected  the 
hops.  "We  inspected  each  bale,  and  I  am  not  posi- 
tive, but  I  am  pretty  sure  that  Mr.  Edmunson  re- 
quested that  we  put  a  grading  mark  as  I  would  grade 
them  on  the  hops,  marking  them  one,  two,  three  or 
four;  and  he  himself,  I  think,  put  these  marks  on  ac 
cording  to  my  grading.  I  think  there  were  104  bales 
that  was  marked  with  one,  80  bales  that  were  marked 
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with  aj  2,  29  bales  slack,  and  two  bales  that  was  per- 
ished. The  104  bales  that  were  the  brightest  of  his 
hops  were  about  mediums.  A  medium  is  a  third 
grade  hop.  The  grades  would  be  choice,  prime  and 
medium."  He  testified  that  he  had  read  over  the 
ccmtract  involved  and  that  the  first  quality  as  de- 
scribed and  defined  in  the  contract  would  be  a  choice 
liop. 

These  104  bales  all  contained  vermin  damage,  they 
had  more  or  less  mold  in  all  of  them.  What  made 
them  a  third  grade  was  that  they  were  coarse  and  un- 
even color,  containing  mold,  and  stewed,  and  discol- 
ored buds,  and  there  were  several  reasons  for  bring- 
ing them  into  the  medium  grade. 

That  he  discussed  this  question  of  the  damage  in 
the  hops  with  the  defendant  and  told  him  that  they 
were  of  inferior  quality  and  not  according  to  the  con- 
tract; that  he  did  not  say  very  much,  in  fact  I  don't 
think  he  said  anything.  He  did  say  that  possibly 
they  were  better  than  what  I  thought  they  were. 

That  the  next  80  bales  were  duller  in  color  and 
contained  more  mold  and  were  fully  a  half  grade 
lower  than  the  others  at  least. 

That  Mr.  Edmunson  did  not  claim  that  they  were 
free  from  vermin  damage,  nor  did  he  claim  that  they 
were  even  in  color,  and  made  no  claims  whatever 
that  they  were  of  any  quality  or  that  they  were  hops 
like  called  for  in  the  contract;  that  witness  told  him 
we  would  submit  it  to  arbitration  or  get  somebody 
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else  to  inspect  them  if  lie  did  not  like  the  [grading, 

and  Mr.  Edmnnson  made  no  reply  to  this. 

That  the  witness  demanded  the  return  of  the  ad- 
vances, and  that  Mr.  Edmunson  said  he  coTild  not  do 
anything  at  present  until  after  he  could  do  something 
with  the  hops ;  that  the  next  conversation  that  he  had 
with  him  about  the  advances  was  in  the  following 
March,  when  witness  demanded  the  money ;  that  he 
went  to  Eugene,  to  see  What  he  could  do  about  get- 
ting the  money,  and  met  Mr.  Edmunson,  and  de- 
manded the  money  from  him  after  he  had  sold  the 
hops,  and  Mr.  Edmunson  told  him  that  he  did  not 
intend  to  pay  it  back ;  that  this  was  the  first  time  that 
he  had  told  him  that. 

On  cross  examination,  witness  testified :    That  on 
the  30th  or  31st  of  October,  1912,  admitted  that  it 
was  on,  the  31st,  when  he  was  there  he  made  a  thor- 
ough inspection  of  the  hops  as  follows :  The  customa- 
ry way  of  inspecting  hops,  we  use  a  tryer  and  stick  it 
into  the  bale  and  we  pull  out  a  handful  of  each  bale 
and  then  at  intervals  we  draw  square  samples,  about 
a  pound.     But  this  tryer  we  use  pulls  out  enough 
h()i)s  that  you  can  tell  the  color  and  flavor  of  the  hops. 
This  is  the  customary  way  of  inspecting.    That  there 
were  104  bales  of  this  lot  of  hops  that  was  No.  1,  that 
is,  the  best  of  his  lot.  Being  asked  what  was  the  mat- 
ter with  the  flavor  of  the  hops,  said  they  had  a  stewed 
flavor,  as  if  they  had  been  left  either  in  the  field  and 
heating  on  the  stacks,  or  put  on  the  kiln,  by  the  kiln 
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being-  overloaded  and  settling-  and  continuing  to  lire 
causes  the  flavor  to  be  poor.  That  these  104  bal(>s 
might  have  been  a  little  better  than  medium  on  a 
pinch;  that  the  grade  of  hops  above  medium  is 
primes,  and  above  prime,  choice.  Being  asked  to  de- 
scribe a  choice  hop,  said :  A  choice  hop  is  bright  and 
flakey,  free  from  mold,  good  even  color,  fully  ma- 
tured, not  damaged  by  vermin  or  anything  like  that, 
full  of  lupulin,  and  of  good  flavor.  You  have  to  hav(^ 
a  good  flavor  to  make  a  choice  hop.  The  witness'  at- 
tention was  called  to  the  fact  that  the  contract  said 
nothing  about  flavor. 

Q.  Then,  in  that  event,  you  would  say  the  flavor 
didn't  have  anything  to  do  with  the  choice  hop? 

A.  The  flavor  would  have  a  lot  to  do  with  the 
choice  hop. 

Q.  Well,  but  if  this  contract  does  not  specify  ir 
good  flavor,  how  can  you  tell  it  calls  for  a  choice  hop  ? 

A.     Because  it  calls  for  first  quality  hop. 

Q.  This  contract  describes  what  a  first  (piality 
hop  is.  And  among  the  items  of  first  quality  is  n<^t 
good  flavor. 

A.  It  would  have  to  be  of  good  flav(U'  to  be  a 
choice  hop. 

Q.  Then  you  must  admit  that  if  this  conti-act 
does  not  call  for  first  flavor  hops,  or  good  flavoi-  hops, 
it  is  not  calling  for  a  choice  hop,  is  it  ? 

A.     Yes.    Tt  is  calling  for  a  choice  hoy)  anyhow. 

Q.     Now,  I  wish  you  would  state  to  the  jui'y  what 
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is  a  prime  hop. 

A.  A  prime  hop  is  a  grade  lower  than  the  choice. 
If  need  not  be  so  fat  nor  quite  so  bright,  but  it  must 
be  free  from  mold.  It  can  be  a  little  harsher,  a  little 
coarses  in  feeling. 

Q.     Well,  then,  a  prime  hop,  in  your  opinion,  need 
not  have  any  mold  in  it '? 
A.     No,  sir. 

Q.     And  must  be  bright  in  color '? 
A.     Yes,  sir. 
•    Q.     And  it  has  got  to  be  flaky  *? 
A.     Yes,  sir. 

Q.  And  you  say  not  quite  so  fat.  Now,  what  do 
you  mean  by  that  ? 

A.     Not  quite  so  much  lupuline  in  it. 
Q.     What  is  the  lupuline  in  a  hop '^ 
A.     It  is  the  pollen  on  the  inside.    It  is  the  pow- 
der substance  of  a  hop. 

Q.     Now,  that  is  really  the  substance '? 
A.     The  main  qualifications  of  a  hop. 
Q.     Then,  about  the  only  distinction  I  can  get 
from  you  as  to  the  difference  between  a  choice  hop 
and  a  prime  hop  is  a  slight  difference  in  the  tone  of 
color — not  quite  so  fat? 

A.  No,  it  is  not  a  matter  of  color.  It  is  the  same 
thing  that  could  be  with  any  other  vegetation.  Might 
take  it  in  lines  of  potatoes  and  things  like  that.  A 
choice  potato,  or  a  second  grade  potato — it  is  the 
same  thing  in  hops. 
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Q.  A  prime  hop,  3^011  would  say,  must  have  a 
good  color? 

A.    Yes. 

Q.     Good,  even'  color  ? 

A.     Yes,  sir. 

Q.  And  a  choice  hop,  you  would  say,  must  have 
a  good,  even  color? 

A.     Yes,  sir. 

Q.  But  you  mean  that  a  choice  hop  must  have 
an  extraordinarity  fine  color  ? 

A.     Yes,  sir. 

Q.     And  luster  about  it  ? 

A.     Silky. 

Q.     Silky  color? 

A.     Yes,  sir. 

Q.  Now  you  claim  that  some  of  these  hops  were 
not  fully  matured? 

A.     Yes,  sir. 

Q.     What  formed  your  judgment  on  that? 

A.     Because  they  are  thin. 

Q.     Well,  that  is  just  another  phrase. 

A.  All  right,  there  is  nothing  inside  of  them, 
then.  They  are  immature.  There  is  no  lupuline  or 
resin^  in  it,  as  you  call  it,  in  the  hop. 

Q.  Now,  if  a  chemical  analysis  of  these  same 
hojDS  would  show  that  the  resin  in  that  hop  was  more 
than  a  good  average  hop,  would  you  say  that  it  was 
fully  matured  or  not  matured? 

A.     Well,  those  hops  were  not  fully  matured. 
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Q.  You  would  put  your  opinion  on  a  mere  ex- 
amination up  against  a  chemical  analysis,  would  you  ? 

A.     I  would  on  those  hops,  yes,  sir. 

Q.  Now,  you  found  some  of  those  hops,  you  say, 
were  slack  dried? 

A.     Yes,  sir. 

Q.     Now,  what  do  you  mean  by  that? 

A.  Why,  they  didn't  dry  them  long  enough. 
They  put  them  in  green,  before  they  were  entirely 
dry.    And  a  hop  that  is  slack  will  sour  and  perish. 

Q.  How  long  will  it  take  it  to,  sour,  if  it  is  slack 
dried? 

A.  That  depends  on  climatic  conditions  a  good 
deal,  and  how  slack  it  might  be.  We  found  two  bales 
that  ^^'as  perished  in  this  lot. 

Q.  Now,  doesn't  it  happen  sometimes  that  when 
a  hop  in  appearance  might  not  have  been  dried  quite 
3nough,  it  would  in  fact  dry  out  in  the  bale  ? 

A.  That  depends  on  the  kind  of  •  a  place  they 
would  store  it  in. 

Q.  Well,  now,  as  a  matter  of  fact,  don't  you  gen- 
tlemen that  inspect  hops  disagree  as  to  about  how 
much  drying  is  necessary  to  maintain  a  hop  in  the 
bale? 

A.     I  don't  think  so  necessarily. 
i^.     Well,  don't  you  know^  that  you  do  have  dif- 
ference of  opinion  as  to  whether  a  hop  will  keep  or 
ii()t? 

A.     Sometimes. 
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Q.  So  it  is  not  a  matter  of  certain  judgment,  but 
it  is  a  mere  matter  of  opinion? 

A.  Not  necessarily ;  because  a  slack  hop  is  somn- 
tliing-  that  you  never  can  tell  what  it  will  do. 

Q.  Now,  just  describe  how  the  cone  of  a  hop 
should  appear  in  the  kiln  to  be  sufficiently  dried. 

A.  It  should  feel  perfectly  dry  and  the  stem 
should  be  so  you  could  break  it. 

Q.     It  should  be  so  it  is  brittle  ? 

A.     Yes. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that 
when  the  burr  or  stem  of  the  burr  is  slightly  tough, 
it  is  sufficiently  dry"? 

A.     Not  always. 

Q.  Well,  when  would  it  be  sufficient,  if  not  al- 
ways ? 

A.  That  would  be  under  conditions  of  whether 
they  was  baling  immediately  or  whether  they  expect- 
ed to  leave  them  in  the  store  room  a  while. 

Q.  So  it  depends  on  a  variety  of  circumstances 
as  to  whether  the  hop  was  sufficiently  dry  ? 

A.    Yes. 

Q,  Now,  you  found  only  29  bales  of  the  hops  that 
in  your  opinion  was  slack  dried  ? 

A.  There  were  29  bales  slack.  Two  bales  of  it 
was  perished,  besides  those  twenty-nine. 

Q.  Very  well.  That  left  something  like  170  bales 
that  were  not  slack  dried,  didn't  if? 

A.     Yes,  sir ;  whatever  it  would — 184. 
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Q.  So  tlieii  your  real  objection  to  these  hops  was 
the  color? 

A.     The  quality  of  them. 

Q.  Well,  the  color  and  the  mold. 

A.     Yes,  sir ;  and  the  flavor. 

Q.  Well,  now,  which  was  most  imj)ortant — the 
mold  or  the  flavor? 

A.  Well,  naturally  moldy  hops  as  a  rule  are  of 
poor  flavor.  A  hop  that  contains  mold  cannot  be  of 
the  quality  of  a — not  even  a  prime  quality. 

Q.  Now,  didn't  you  say  to  Mr.  Edmunson  at  the 
time  you  were  there  examining  these  hops,  that  if 
these  hops  would  come  up  to  prime,  that  you  would 
take  them? 

A.     I  think  I  did,  yes. 

Q.  Now,  you  describe  to  the  jury  what  consti- 
tutes mold  in  a  hop. 

A.  It  is  a  fungus  that  comes  into  hops  from  a 
vermin  damage  and  causes  the  hop — if  you  leave 
them  long  enough  they  decay  or  rot  on  the  vines.  And 
of  course  when  they  dry  them  that  shows.  They  be- 
come black  on  the  inside,  and  that  is  a  detriment  for 
brewing  purposes. 

Q.  If  these  hops  were  a  fully  matured  hop  and 
they  had  some  mold  in  them,  would  that  affect  the 
quality  of  the  hop  for  brewing  purposes? 

A.     Yes,  sir. 

Q.     Why? 

A.     Well,  they  claim  that  the  mold  causes  some 
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trouble  with  your  yeast,  for  brewing  purposes. 

Q.     And  you  say  they  could  not  use  them  at  all? 

A.     I  am  not  saying  that. 

Q.     Now,  what  causes  that  mold? 

A.     Vermin  damage  from  vermin  and  lice. 

Q.  Well,  the  lice  or  the  louse  crawls  inside  of  the 
burr,  does  it  not  ? 

A.     I  think  so. 

Q.     And  dies? 

A.     Yes,  sir. 

Q.  Now,  if  it  is  in  the  outside  of  the  burr  and 
dies,  does  it  cause  any  damage  ? 

A.     If  it  died  on  the  outside  of  the  burr  ? 

Q.     No ;  inside  the  first  leaf  or  two. 

A.     I  think  so,  yes. 

Q.     Even  then  it  would  cause  damage  ? 

A.     Yes,  sir,  because  it  continues  to  decay. 

Q.  But  if  the  burr  is  not  decayed  before  it  is 
dried,  what  effect  would  that  have  on  it  ? 

A.  As  a  rule,  they  are  not  on  the  outside  leaf. 
They  are  further  in  where  they  are  moldy.  That 
might  be  what  you  would  call  a  trace  of  mold,  where 
you  just  see  a  little  speck  on  the  outside  leaf. 

Q.  Well,  did  you.  find  a  trace  of  mold  in  these 
hops  ? 

A.     Some  of  them  was  very  moldy. 

Q.     Which  ones  were  very  moldy  ? 

A.  There  was  more  mold  in  the  80  bales  than  in 
the  104.    They  all  contained  more  or  less  mold. 
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RE-DIRECT  EXAMINATION 

Q.  Mr.  Hinkle,  the  quality  described  in  the  con- 
contract  is  as  follows:  "Of  sound  condition,  good 
and  even  color,  fully  matured  but  not  over-ripe,  flaky, 
cleanly  picked,  properly  dried  and  cured,  free  from 
sweepings  and  other  foreign  matter,  and  not  affected 
by  spraying  or  vermin  damage."  If  the  hop  is  free 
from  those  defects,  what  kind  of  flavor  will  it  have? 

A.     Good  flavor. 

Q.  Now,  in  testing  hops,  where  there  is  a  bad 
flavor  or  a  vinegary  flavor,  what  does  that  show  in  the 
hop? 

A.  Well,  an  immature  hop  will  show  a  poor  fla- 
vor, or  the  flavor  can  be  damaged  from  smoke  or  from 
improperly  drying — firing.  And  a  hop  that  is  over- 
dried  also  has  a  poor  flavor.  It  shows  a  sweetish 
flavor. 

Q.  What  is  the  purpose  of  an  inspector  in  test- 
ing the  flavor  of  a  hop  ? 

A.  Well,  it  is  to  find  out  the  grade  of  the  hop  to 
a  certain  extent — that  is  a  great  deal  we  go  by. 

Q.  What  does  a  poor  flavor  or  a  vinegary  flavor 
in  the  hop  show  ? 

A.  Poor  flavor,  that  it  is  immature  or  something 
of  that  kind.  It  can  be  caused  from  different  things ; 
but  as  a  rule  the  immature  hops  has  got  a  poor  flavor 
or  sweated  hops,  stewed  hops  will  have  a  poor  flavor. 

Q.  The  purpose  of  testing  the  flavor  is  simply 
to  test  whether  or  not  these  defects  are  present,  as  I 


J.  M.  Edmunson  and  M.  J.  Edmunson        59 

(Testimony  of  H.  A.  Hiukle.) 
understand  '^ 

A.     Yes,  sir,  that  is  the  idea. 

RE-CROSS  EXAMINATION 

Q.  Now,  that  soured  or  vinegary  flavor  you  arc 
talking  about  usually  appears  in  slack-dried  hops, 
doesn't  it? 

A.    A  sour  hop  is  of  a  slack  type,  yes. 

Q.     What  was  the  flavor  you  said  these  hops  had  ? 

A.  Some  of  them  were  sour ;  others  were  of  im- 
mature flavor. 

Q.     Which  particular  ones  were  sour  ? 

A.     The  slack-dried  hops. 

Q.     That  is  the  29  bales? 

A.     And  the  two  bales,  yes,  sir. 

Q.  And  which  now  had  the  bad  flavor  from  an 
immature  hop  ? 

A.  Well,  all  of  them  were  affected  with  the  poor 
flavor. 

Q.     The  104  bales  and  the  80  ? 

A.     Yes,  sir. 

Q.     But  that  was  not  the  stewed  effect  ? 

A.     They  had  a  stewed  effect,  flavor,  yes,  sir. 

Q.  I  thought  you  said  that  usually  occurred  in  a 
slack-dried  hop  ? 

A.     No,  the  sour  flavor  from  a  slack-dried  hop. 

Q.     (Juror.)    How  do  you  test  for  the  flavor? 

A.     With  your  nose.    Use  your  nose. 

Excused. 
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Hal  V.  Bolain,  called  as  a  witness  on  behalf  of 
plaintiff,  being  first  duly  sworn,  testified  in  substance 
as  follows : 

He  resides  at  present  in  Portland,  Oregon,  and 
during  1912  lie  worked  for  T.  A.  Livesley  &  Compa- 
ny, Salem,  Oregon.  He  has  been  a  hop  buyer  and 
inspector  for  twenty  years,  and  been  in  the  hop  bus- 
iness twenty-six  years ;  was  in  the  hop  business  firsi 
in  I^ondon,  England,  and  various  parts  of  the  con- 
tinent of  Europe  from  1896  to  1908 ;  1908  came  to  the 
Pacific  Coast,  and  have  ever  since  resided  in  Salen 
and  Portland,  Oregon,  and  has  bought  hops  and  in- 
spected hops  in  Oregon,  Washington  and  California, 
He  is  now  employed  by  the  Wolf  Hop  Company, 
Portland,  Oregon.  That  T.  A.  Livesley  &  Compan} 
received  four  samples  of  hops  from  the  J.  M.  Ed- 
munson  yard  at  Goshen  in  1912,  and  that  he  exam- 
ined and  inspected  the  samples,  and  found  them  dul 
in  color.  Three  of  the  samples  contained  considera^ 
ble  mold,  one  not  so  much.  The  picking  was  fair  tc 
average  picking.  The  hop  was  immature,  lacking  ii 
good  lupuline,  flavor  was  poor,  either  from  faulty 
curing,  and  partly  probably  from  the  immature  na 
ture  of  the  hop.  That  a  poor  flavor  results  parti} 
from  an  immature  hop,  a  hop  that  is  not  ripenec 
properly  on  the  vine.  A  flavor  can  also  be  spoilec 
in  the  curing  process.  A  hop  is  a  very,  very  delicat( 
fruit,  and  needs  expert  and  delicate  handling,  other 
wise  it  is  easily  spoiled.    It  must  be  picked  at  th( 
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proper  time  and  properly  cured,  otherwise  the  flavor 

will  suffer. 

Three  of  the  four  samples  contained  considera- 
ble black  mold.  The  fourth  not  quite  so  much,  but 
it  contained  mold,  and  would  grade  as  a  medium  hop. 
The  grades  of  hops  being  choice  the  best  grade ;  prime 
the  next  standard ;  medium ;  then  you  come  down  to 
common  or  trashy  grades.  Trashy  would  mean  a 
very  poor  quality  hop.  Mr.  Edmunson  sent  us  sam- 
ples himself,  in  order  that  we  could  see  what  he  had, 
and  possibly  buy  those  hops  if  we  could  use  them. 
The  samples  were  sent  us  in  the  month  of  February, 
1913  ''    '■  ''■  ^'  '1  '^'^^w^ 

Being  asked  to  state  the  purpose  in  testing  the 
flavor  of  the  hop,  answered :  ''Well,  I  would  explain 
it  this  way:  You  take  out  some  hops  from  the  sam- 
ple and  rub  them  up  in  your  hands  and  get  the  fla- 
vor; flavor  and  appearance  go  very  much  together. 
If  a  hop  looks  good,  it  smells  good;  if  it  looks  bad, 
generally  the  flavor  is  bad  also.  The  brewers  when 
they  are  buying  hops  demand  a  correct  hop.  If  they 
are  buying  a  choice  quality  hop,  they  want  a  hop  that 
is  rich  in  flavor.  It  must  have  that  nice,  fine,  sweet, 
rich,  pungent  flavor.  You  pull  a  handful  of  hops 
out  of  the  bale,  and  you  immediately  put  it  to  your 
nose;  that  may  be  for  two  purposes,  the  first  thing 
is  to  determine  the  curing  of  that  particular  bale  of 
hops.  You  are  not  particularly  testing  it  for  choice 
flavor.    You  want  to  know  whether  that  bale  of  hops 
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at  that  particular  time  is  a  sound  bale  of  lio[)s  and 
will  keep;  whether  that  bale  of  hops  at  that  time  is 
sound,  properly  cured.  You  examine  it  then  for 
color,  freedom  from  mold,  and  so  on. 

The  paragraph  defining  the  quality  of  hops  was 
read  to  him,  and  he  was  asked:  "A  hop  minus  all  of 
these  defects  would  have  what  kind  of  a  flavor?" 

A.  Positively  must  have  a  good  flavor.  You  test 
the  flavor.  If  the  flavor  is  bad,  that  hop  must  have 
some  defect  in  some  manner,  shape  or  form,  and  it 
is  up  to  you  then  to  determine  what  that  defect  is. 
A  hop  minus  all  these  defects  would  be  a  first  qual- 
ity or  choice  hop.  A  hop  minus  all  these  defects 
should  be  brilliant  in  color,  velvety  in  texture,  sweet 
and  pungent  in  flavor,  in  other  words  be  a  choice 
hop.  The  hop  samples  sent  in  by  Mr.  Edmunson, 
and  the  ones  I  examined  in  Eugene,  were  as  I  have 
described  them.  Were  dull  in  color,  they  had  a 
stewed  appearance,  the  flavor  was  poor  and  they 
contained  mold. 

On  cross  examination,  Mr.  Bolam  testified  hv 
found  mold  in  all  the  four  samples  of  hops  sent  by 
Mr.  Edmunson,  but  in  one  was  less  pronounced  than 
the  other.  There  was  sufficient  mold  to  take  it  away 
from  any  class  except  that  of  ordinary  medium  hop. 

Q.  Would  a  little  mold  take  the  hops  out  of  the 
prime  class? 

A.     Well,  it  would  have  to  be  very  little  indeed. 

Asked  to  define  a  prime  hop,  he  said:    "A  prime 
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hop,  while  not  so  rich  and  velvety  in  texture  as  a 
choice  hop,  should  nevertheless  contain  a  certain 
brightness  and  certain  richness  of  cut  and  reason- 
ably clean  picking,  and  good  flavor.  It  might  con- 
tain a  very  small  element  of  mold;  but  if  there  is 
much  bad  mold  it  is  not  a  prime  hop. 

Witness  was  asked  if  he  was  not  a  witness  in  the 
previous  trial  of  this  cause  and  if  he  did  not  testi- 
fy in  answer  to  the  question,  what  other  defect,  and 
answered  a  little  mold  in  my  sample,  which  I  did 
not  know  myself;  were  sent  to  me  by  Mr.  Edmun- 
son.  There  was  not  a  very  great  amonut  of  mold. 
Now,  is  that  correct? 

A.     Well,  that  would  probably  be  correct,  yes. 

Q.     But  the  hop  was  not  a  fully  matured  hop? 

A.  No,  it  was  not  full}^  matured.  By  appear- 
ance of  the  samples,  the  buds  of  the  hops  were  not 
fully  grown  out.  A  hop  may  not  be  large,  but  it 
must  contain  lupuline.  The  lupuline  is  the  pollen, 
which  you  find  in  the  center  of  the  hop  cone.  There 
is  a  powder  or  pollen  in  the  center  of  the  cone  of 
the  hop. 

Q.  Now,  you  look  at  that  and  judge  or  make 
your  estimate  as  a  matter  of  opinion  as  to  the  amount 
of  lupuline  that  hop  has? 

A.    Yes. 

Q.  And  your  judgment  is  now  that  these  hops 
did  not  have  sufficient  lupuline  to  make  them  a  ma- 
ture hop  ? 
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A.     Yes. 

Q.  Now,  if  those  hops  were  analyzed  by  a  chem- 
ist and  found  to  have  the  usual  amount  of  resin  or 
lupuline  in  the  best  grade  hop,  would  you  still  say 
it  was  an  immature  hop? 

A.     1  would  stand  by  my  judgment,  sir;  yes,  sir. 

Q.  In  other  words,  you  would  put  your  opinion 
as  a  hop  expert  against  the  analysis  of  the  chemist  ? 

A.     Yes;  on  the  samples  which  I  saw,  certainly. 

Q.  Now,  in  a  prime  hop,  as  to  the  color,  what 
kind  of  a  color  must  a  prime  hop  have  ? 

A.  Well,  whether  green  or  yellow,  sir,  is  im- 
material; but  it  must  have  certain  brightness  to  it. 
Hops  are  very  much  like  looking  at  fruit.  You  can 
tell  if  you  look  at  a  box  of  apples  or  a  box  of  toma- 
toes. 

Q.  Well,  you  would  say,  then,  a  prime  hop  must 
have  a  good,  even  color? 

A.     Yes,  certainly. 

Q.  Sure;  but  then  that  color  might  be  extraor- 
dinarily brilliant  and  bright  and  make  it  a  choice 
hop,  might  it  not  ? 

A.    Yes. 

Q.  And  it  still  might  be  richer  and  make  it  an 
extra  fine  choice  hop  ? 

A.     Yes,  sir. 

Q.  Now,  isn't  there  such  a  grade  as  an  extra 
choice  hop  ? 

A.     Well,  there  is  a  very,  very  technical  grade 
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tlie}^  call  a  faiic.y  hop,  but  it  is  not  a  trade  term  at  all. 
We  liardly  ever  use  it  any  more. 

Q.  Well,  there  are  instances  of  a  hop  being 
graded  that  way? 

A.  Well,  you  could  say  a  first  quality  hop  is  a 
fancy  hop.  Nothing  could  be  better  than  first  qual- 
ity. '  : 

Q.  You  call  a  first  quality  hop  the  very  best, 
do  you? 

A.  Certainly.  You  can't  get  anything  better 
than  first  quality. 

Q.  But  if  in  a  description  of  first  quality  it 
.says  a  good  quality  or  a  good  color,  do  you  have  to 
have  all  that  brilliancy  about  it  ? 

A.  Yes,  you  must  have  brilliant  color  to  make 
a  first  quality  hop. 

Q.  Yes,  I  know.  But  you  said  a  prime  hop  was, 
all  that  was  necessary  was  to  have  a  good  and  even 
color. 

A.     Yes,  a  certain  brightness  with  it. 

Q.     Sure,  a  certain  brightness  about  it. 

A.  Yes.  I  didn't  say  either,  Mr.  Slater,  that 
that  is  all  that  is  necessary  to  make  a  prime  hop. 

Q.     I  am  just  talking  about  color  now. 

A.  Yes,  that  is  right  now.  That  is  right  in 
color. 

Q.  But  the  distinction  as  to  color  between  a 
choice  hop  and  a  prime  hop  is  the  degree  of  bright- 
ness, isn't  it? 
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A.     Yes. 

Q.     Now,  doesn't  a  medium  hop  have  to  have 
that  good  and  even  color,  too  "I 

A.     Yes,  but  it  is  a  little  less  bright  than  a  prime 
hop.    It  is  a  matter  for  the  eye. 

Q.  So  it  is  just  a  degree  of  brightness  that  dis- 
tinguishes between  these  different  grades  ^. 

A.     Different  colors. 

Q.     Yes? 

A.    Yes. 

Q.  So  a  medium  hop  could  be  a  hop  of  good 
and  even  color,  too? 

A.  Yes ;  but  iiot  as  bright  as  a  prime ;  nor  is  a 
prime  as  bright  as  a  choice. 

Q.  Now,  that  is  all  the  defects  you  found  in 
these  hops? 

A.     Yes,  sir. 

RE-DIRECT  EXAMINATION 

Q.  What  makes  the  difference  between  grades 
of  color,  Hal,  in  hops  ? 

A.  Well,  a  choice  hop  is  a  hop  that  has  had  the 
ideal  amount  of  care  in  cultivating.  It  must  have 
been  thoroughly  cultivated,  properly  sprayed  at  the 
right  time,  cleanly  picked  at  harvest  time,  properly 
dried  on  the  kilns,  and  properly  baled  afterwards. 

Q.     Now,  that  gives  color? 

A.  Yes;  that  gives  e^'erything.  Color  and  qual- 
ity really  go  very  largely  together. 

In  October,  1912,  choice  hops  were  being  pur- 
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chased  from  growers  at  from  19  to  about  2()i/,  to 
21  cents.  Prime  hops  were  being  purchased  from 
growers  from  17  to  18  cents;  16  to  18  cents  would 
be  a  fair  price;  the  medium  hops  were  around  14 
cents  a  pound.  According  to  my  recollection,  these 
prices  prevailed  up  to  the  30th  day  of  October. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that  as 
soon  as  the  market  opened  it  began  to  decline'? 

A.     No,  it  didn't  decline  on  choice  hops. 

According  to  the  best  of  my  recollection,  the  mar- 
ket began  to  decline  along  in  November,  when  the 
demand  slackened;  up  to  then  there  was  a  very  ac- 
tive demand  through  the  latter  part  of  September 
and  the  month  of  October  for  a  good  quality  hop. 

Harry  L.  Hart,  being  called  as  a  witness  on  be- 
half of  plaintiff,  being  duly  sworn,  testified  in  sub- 
stance as  follows : 

That  he  has  resided  in  Portland  fifteen  or  six- 
teen years ;  is  in  the  hop  buying  business  and  was  in 
that  business  in  1912.  Got  samples  of  the  hops 
grown  on  the  J.  M.  Edmunson  yards  in  1912.  Ex- 
amined all  that  came  to  the  office.  There  were  three 
distinct  sets  of  samples.  The  first  was  sent  by  Mr. 
Edmunson  by  mail  or  express  shortly  after  harvest, 
another  line  of  samples  was  drawn  later,  possibly 
in  October  or  November,  and  a  third  line  was  taken 
out  in  March,  when  witness  bought  the  hops,  ship- 
ping samples. 

Being  asked  to  state  to  the  jury  what  the  defects 
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of  the  hops  were,  testified:  The  color  was  not  the 
very  brightest,  was  not  even  in  color;  there  was  a 
certain  amount  of  mottled  color,  what  we  call  mot- 
tled or  unevenness,  and  a  trace  of  mold.  They  didn't 
grade  the  highest  quality  as  a  result  of  the  fact  that 
they  were  not  perfect  in  color  and  the  other  re- 
quirements which  go  to  make  a  top  grade  of  hop. 
As  near  as  I  can  recollect,  we  called  them  about  a 
medium,  some  of  them  were  not  good  medium,  some 
of  them  were  good  medium.  They  were  not  all  the 
same.  The  entire  lot  varied  from  an  extreme  low 
grade,  we  will  say  of  poor  medium,  to  an  extreme 
high  grade  of  good  medium  or  thereabouts.  When 
we  shipped  the  hops  we  graded  them  into  two  dis- 
tinct lots.  We  bought  them  at  two  distinct  prices. 
We  don't,  in  buying  hops,  just  set  down  in  our  minds 
the  grade.  We  go  by  matched  samples  as  we  sell 
them.  It  is  so  long  ago  that  I  do  not  know  that  I 
can  tell  you  just  the  number  of  bales.  I  think  per- 
haps half  of  them  were  poor  mediums,  and  half  of 
them  were  good  mediums;  in  a  general  way,  that 
may  not  be  exact  as  to  a  bale. 

The  price  is  established  absolutely  by  the  qual- 
ity. The  percentage  of  difference  between  the  best 
and  the  poorest  or  any  intermediate  grade  might 
vary  with  the  season,  but  in  no  case  would  a  hop  that 
was  medium  bring  as  much  as  a  hop  that  was  choice 
or  prime. 

Well,  choice  would  be  the  best  quality,  and  prime 
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would  be  the  next  best,  and  there  was  a  difference 
of  say  two  cents,  about  two  cents,  in  October,  1912, 
and  between  prime  and  medium  were  three  cents. 
The  buying  at  that  time  was  confined  very  largely 
to  the  better  grades,  which  made  them  worth  per- 
haps a  little  more  or  the  others  worth  a  little  less, 
or  both,  so  that  the  difference  was  wider  than  might 
be  the  case  under  some  other  conditions.  The  latter 
end  of  October  is  the  only  part  of  the  month  that  I 
have  refreshed  my  memory  on,  referring  to  October, 
1912.  The  latter  end  of  the  month  choice  hops 
broug-ht  20  cents,  and  in  some  cases  a  little  better. 
The  market  could  be  considered  about  20  cent  basis, 
average  market. 

Mr.  Edmunson  has  made  a  practice  of  sending  sam- 
ples for  some  years.  It  is  some  distance  down  there, 
and  to  get  the  samples  in  to  the  trade.  I  think  he 
used  to  send  other  people  samples  by  mail,  not  wait 
for  me  to  pull  sample  out,  but  pull  them  out  and 
send  them  to  me.  The  purpose  of  sending  samples 
was  to  procure  bids  on  hops,  I  presume,  that  is  what 
it  usually  resulted  in  at  least.  The  samples  were 
sent  as  late  as  the  middle  or  last  part  of  October. 
That  is  more  or  less  a  guess,  I  don't  remember  that. 

On  cross  examination  by  Mr.  Slater,  witness  tes- 
tified :  That  he  bought  the  hops  some  time  in  March, 
1913;  that  Mr.  Wood,  who  is  with  him,  inspected  the 
hops,  and  the  testimony  of  the  witness  was  based  on 
the  samples  which  were  brought  in.     Witness  was 
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asked  :  Now,  as  a  matter  of  fact,  Mr.  Hart,  when  yoii 
were  negotiating  to  bny  these  hops  from  Mr.  Edmun- 
son,  didn't  yon  tell  him  ovc^r  the  phone  that  these 
^vere  prime  hops'? 

A.     I  don't  recall  teUing  him  that. 

Q.     Didn't  yon  tell  him  that  they  would  grade  as 
prime  hops,  or  something  of  that  substance? 

A.     X  am  (iuite  sure  I  did  not. 

Q.  What  defects  did  you  say  you  found  in  these 
liops  ? 

A.  To  the  best  of  my  recollection,  it  was  uneven- 
ness  and  rather  a  dullish  color  and  a  little  mold. 

Q.  What  w^as  the  general  character  of  the  hop, 
green  or  yellow? 

A.  Greenish  to  greenish  yellow,  I  think  w^ould 
co^'er  it. 

Q.  You  could  not  pronounce  them  an  immature 
hop  could  you  ? 

A.  I  don't  remember  them  close  enough  to  say 
they  were  either  one  or  the  other.  I  don't  imagine 
they  were  particularly  mature,  on  account  of  the  fact 
they  were  rather  greenish  in  color.  But  I  not  pos- 
itive that  they  w^ere  immature  hops.  I  am  not  posi- 
tive that  they  were  immature  hops,  from  my  mem- 
ory. 

Q.  Well,  could  you  say  that  they  were  a  bad 
color? 

A.     They  w^ere  a  dull  color. 

Q.     Well,  ])ut  could   you    say   they   WTre  a  bad 
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color  ? 

A.  Well,  they  were  not  a  good  color.  They 
could  not  be  a  good  color  and  be  dull. 

Q.     They  were  not? 

A.     No. 

Q.     Could  they  be  a  reasonably  good  color  ? 

A.  They  were  a  dullish  color,  Mr.  Slater.  It  is 
a  long  time  ago  to  remember  the  exact  distinction. 

Q.  Well,  now,  when  you  say  they  were  a  dull- 
ish color,  you  are  thinking  of  a  bright,  velvety  color 
that  you  think  of  as  a  choice  hop,  aren  't  you  ? 

A.  That  is  the  basis  on  which  we  establish  our 
grading.  We  took  the  choice  hops  and  grade  from 
that  down;  not  the  poor  ones  and  grade  from  that 
up. 

Q.  When  you  are  grading  hops  as  a  choice  hop, 
you  must  have  a  bright,  uniform,  velvety  color? 

A.  Yes,  to  be  a  choice  hop,  it  must  have  those 
features. 

Q.  And  this  contract  that  is  sued  on  says,  "A 
good  and  even  color."  Now,  could  you  say  that  the 
color  of  these  hops  was  a  reasonably  good  color? 

A.  They  were  dullish;  therefore,  I  could  not 
say  they  were  a  good  color.  They  were  more  or  less 
mottled;  so  that  I  could  not  say  they  were  an  even 
color;  they  were  not  a  good  color  compared  to  a 
choice  hop,  where  they  might  have  been  considered 
a  very  fair  color  compared  with  a  common  hop, 
which  is  a  still  lower  grade  again.    It  is  all  by  com- 
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parison,  you  see.     A  prime  hop  must  have  a  good 

color,  too;  perliaps  not  so  good  a  color  as  a  choice. 

Q.     A  choice  hop  must  have  a  veyr  good  color, 

Q.     A  choice  hop  must  have  a  very  good  color, 

A.  Hops  are  graded  on  other  features  besides 
color. 

Q.     1  know;  but  I  am  just  talking  about  color. 

A.  Well,  I  should  say  that  a  choice  hop  would 
])e  very  bright  in  color. 

Q.     Yes ;  very  good. 

A.    As  bright  as  any  that  were  raised  that  year. 

Q.  The  best  color  that  you  can  hnd  a  choice 
hop? 

A.  Yes,  sir;  well,  the  best  of  that  j^ear's  crop 
at  least. 

Q.  When  we  are  talking  about  a  prime  hop,  it 
must  have  what  is  called  a  good  color,  but  not  so 
bright  or  excellent  as  a  choice  hop? 

A.  Well,  it  might  have  just  as  bright  a  color  as 
the  choice,  and  have  some  other  defect  and  then  be 
graded  prime. 

Q.  But  suppose  that  was  the  only  difference  be- 
tween the  hops,  was  a  question  of  color  ? 

A.  If  that  were  the  only  difference,  I  should 
say  a  choice  hop  would  be  bright  and  silky  and  even 
in  color,  and  a  prime  hop  not  quite  so  bright.  That,  I 
think,  would  cover  it,  if  you  are  grading  on  color 
alone. 

Q.     But  could  you  say  that  the  color  of  this  hop 
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was  not  a  good  color,  as  language  is  ordinarily  used'? 

A.     I  think  I  would  say  that,  yes,  sir. 

Q.  How  much  did  you  pay  Mr.  Edmunson  for 
these  hops? 

A.  Paid  him  14  cents  for  103  bales,  and  10  cents 
for  103  bales,  and  there  was  a  little — six  or  seven 
bales  of  very  poor  hops  that  we  bought  for  eight 
cents. 

Q.  Well,  now,  what  caused  that  extraordinary 
difference  between  the  14  cents  quality  and  the  10 
cents  quality"? 

A.  Well,  it  was  a  question  of  color  and  mold, 
chiefly,  in  those  hops,  as  near  as  I  can  recall. 

Q.  Now,  didn't  you,  in  the  first  instance,  agree 
to  pay  Mr.  Edmunson  14  cents  for  all  those  hops  ex- 
cepting the  few  bales  that  were  very  bad  ? 

A.  No,  I  didn't.  The  deal  was  actually  closed 
by  Mr.  Wood.  I  think  the  deal,  as  near  as  I  can  re- 
member, was  closed  in  Eugene  by  Mr.  Wood.  Mr. 
Edmunson  and  I  talked  on  the  telephone  about  it. 
My  recollection  is  that  Mr.  Wood  closed  it. 

Q.  You  testified  that  you  didn't  buy  those  hops 
as  any  particular  grade  ? 

A.  No;  we  bought  the  hops  on  samples,  Mr. 
Slater. 

Q.     What  do  you  mean  by  that? 

A.  Well,  on  samples  which  had  been  draw^n 
from  the  bales,  and  we  agreed  to  pay  14  cents  for 
all  the  hops  which  ran  like  the  better  end  of  the  sam- 
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pies,  and  10  cents  for  all  the  hops  which  ran  like  the 
poorer  end  of  the  samples.  There  was  quite  a  bunch 
of  samples  we  had  out  of  them.  There  was  no  way 
of  detecting  it  unless  we  examined  each  bale  by  it- 
self. 

Q.  When  you  sell  hops,  do  you  sell  them  on  qual- 
ity of  choice,  prime  and  medium? 

A.  Not  in  the  bale;  not  at  that  time  of  year, 
v^ery,  very  rarely. 

Q.     How  did  you  sell  them? 

A.     S(^ll  them  on  samples. 

Q.     You  sold  these  on  samples. 

A.  Yes,  but  not  the  identical  lot,  I  don't  believe. 
Not  the  identical  sample.  We  sell  very  frequently 
to  match  the  samples. 

Q.  You  had  a  sample  from  some  buying  house 
you  were  asked  to  match? 

A.     Yes. 

Q.     You  sold  these  on  that  sample? 

A.     Yes. 

Q.  You  shipped  these  hops  to  London,  didn't 
you  ? 

A.     Yes. 

Q.     All  these  hops  went  on  one  sample  ? 

A.     No;  no,  they  didn't. 

Q.     On  your  sale  ? 

A.  I  don't  think  so.  I  didn't  look  that  up,  but 
I  am  quite  convinced  that  they  went  on  two  distinct 
orders. 
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Q.  As  a  matter  of  fact,  didn't  you  sell  all  these 
hops  on  one  sample"? 

A.     No,  I  think  not,  Mr.  Slater. 

Q.     You  don't  know  that  you  didn't? 

A.  I  would  not  say  that  I  did  or  didn't;  but  I 
am  very  much  inclined  to  think  I  didn't,  because  the 
difference  in  the  quality  was  too  great  for  them  to 
go  on  one  sale  at  one  price. 

Q.     They  were  export  hops,  weren't  they? 

A.     They  were  exported. 

Q.  Well,  now,  isn't  it  generally  known  in  the 
hop  trade  that  export  hops  are  of  the  best  quality  ? 

A.     Not  any  more,  no,  sir. 

Q.     Not  any  more? 

A.  That  expression  used  to  be  used  years  and 
years  ago.  And  export  quality  at  that  time  was  con- 
sidered the  best,  because  England  usually  then  only 
bought  the  best.  But  I  think  it  is  safe  to  say  now 
that  they  take  as  many  poor  ones  as  they  do  good 
ones,  and  have  for  years. 

Q.  How  long  has  that  practice  been  in  vogue  of 
taking  any  quality? 

A.  Well,  I  have  shipped  hops  to  London  for 
ten  years,  eleven  years,  and  during  all  of  that  period 
we  could  sell  poor  ones  at  a  price  about  as  readily 
as  good  ones,  if  the  price  were  tempting  enough. 

Witness  was  cross  examined  for  the  purpose  of 
showing  that  he  was  friendly  to  the  plaintiff,  and  ad- 
mitted that  he  was ;  that  his  office  was  next  to  theirs 
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at  the  time  the  contract  was  made ;  that  he  bought  the 
hops,  and  Mr.  Wood  issued  a  draft  for  the  same; 
that  he  stopped  pa3^ment  thereon  at  the  instance  of 
the  plaintiff;  that  he  knew  they  were  financially  in 
terested  in  the  hops;  that  if  he  paid  the  draft  and 
they  showed  their  interest  he  might  have  to  pay  it 
again,  or  part  of  it.  That  it  was  generally  known 
that  they  had  a  contract  for  these  hops,  and  that 
knowing  that  went  ahead  and  made  the  purchase 
of  the  state.  That  he  offered  to  ship  the  hops  back 
to  Mr.  Edmunson  for  the  purpose  of  protecting  him 
self,  but  that  the  offer  was  not  accepted.  That  pay- 
and  got  possession  of  the  hops  and  shipped  them  out 
ment  was  stopped  on  the  draft  and  the  money  was 
turned  over  to  the  Clerk  of  the  Circuit  Court  at  Eu- 
gene, Oregon,  and  with  reference  to  the  price  of 
hops  said  that  in  October,  1912,  hops  of  the  grade 
of  these  hops  would  have  been  worth  16  or  possibly 
17  cents, 

A.  R.  Zeller,  being  called  as  a  witness,  testified 
in  behalf  of  plaintiff,  after  being  duly  sworn,  in 
substance  as  follows: 

I  have  been  in  the  hop  business  for  19  years,  and 
worked  for  Klaber,  Wolf  &  Netter  in  1912,  and  was 
running  the  office  in  Portland  at  the  time  the  con- 
tract was  made  with  Mr.  Edmunson.  Mr.  Wolf 
came  up  in  the  fall  of  1912  and  was  here  with  me. 

Received  six  or  seven  samples  of  the  Edmunson 
hops  in  the  fall  of  1912  and  examined  them.     The 
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hops  were  dull,  brownish  color,  somewhat  immature, 
and  had  mold  in  them  to  quite  a  considerable  ex- 
tent. I  graded  the  hops  at  the  time  about  a  poor 
medium  and  a  good  medium  on  the  samples  received. 
The  hops  were  not  worth  near  the  money  that  a 
choice  hop  would  be  worth.  These  particular  hops 
there  was  mold  in  them ;  they  were  a  dull  color,  the 
flavor  was  poor,  the  picking  was  fair,  and  were  not 
worth  as  much  money  as  the  best  hops.  The  first 
quality  hops  in  October,  1912,  ranged  from  19  to 
20%  cents ;  hops  of  the  grade  that  these  were  ranged 
in  October,  1912,  around  15  to  16  cents,  and  the  grade 
above  would  be  17  to  18  cents. 

I  have  known  Mr.  Edmunson  for  ten  or  fifteen 
years;  he  was  our  agent  at  Eugene  for  some  time; 
been  pretty  friendly  with  him  all  the  time,  he  bought 
hops  for  us  down  there. 

We  had  contracts  for  the  resale  of  hops  that  we 
bought  at  contract  that  year.  I  instructed  Mr.  Hin- 
kle  to  go  down  there  and  inspect  the  hops.  If  they 
was  up  to  contract  to  take  them  in  and  pay  for  them. 

CROSS  EXAMINATION 
Questions  by  Mr.  Slater : 

Q.  Did  you  instruct  him  to  be  strict  upon  the 
judgment  of  the  hopsl 

A.     I  always  am  that  way. 

Q.     What? 

A.     I  always  am. 

Q.     Well,  now,  when  the  market  price  is  much 
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bt'low  the  contract  price,  you  instruct  him  to  be  very 

exact,  don't  you? 

A.     No  more  so  than  I  would  be  if  they  were  the 
same  price.    I  want  to  know  what  the  hops  are  when 
ever  he  goes  down  to  inspect  them. 

Q.  As  a  matter  of  fact,  as  it  was  in  years  like 
1912,  when  the  market  price  has  gone  down,  is  you]' 
firm  not  more  exact  in  examining  hops  than  you  are 
when  the  market  price  is  away  above  the  contract 
price  ? 

A.     I  don't  think  so;  no,  sir. 

Q.  It  doesn't  make  any  difference  with  your 
people  1 

A.     No,  sir,  it  does  not. 

Q.  Now,  what  did  you  say  was  the  defect  in 
these  hops  ? 

A.     Mold,  dull  color,  immature. 

Q.     To  what  extent  was  the  mold  in  the  hops '? 

A.  Some  of  the  samples  showed  more  than  the 
others.  There  was  quite  a  good  deal  of  mold  in  some 
of  them,  and  not  so  much  in  some  of  the  other  sam- 
ples. '^''  ! 

Q.  Well,  how  many  samples,  or  how^  many  bales 
do  yon  know  had  a  good  deal  of  mold  in  them'? 

A.  To  the  best  of  my  recollection,  I  saw  12  or 
15  samples,  somewhere  along  there.  There  was 
probably  half  of  them  that  had  considerable  mold, 
and  a  half  of  them  was  some  mold  in. 

Q.    Very  little  mold  ? 
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A.     No,  I  said  some. 

Q.     Some  ? 

A.    Yes. 

Q.     Well,  now,  wasn't  it  very  little  mold,  if  any? 

A.     No,  some. 

Q.  Well,  I  know.  Cannot  you  make  a  better 
estimate  than  some  mold? 

A.  It  is  quite  a  lot  over  what  a  little  mold  would 
call  for  in  our  line  of  business. 

Q.     You  say  they  were  dull  in  color '? 

A.     Yes,  sir. 

Q.     What  was  the  color  of  them  ? 

A.  Dullish.  Samples  I  saw  of  them  ran  dull- 
ish brown;  that  is,  brown  buds  mixed  through  them. 
Some  was  on  the  greenish ;  some  greenish  to  yellow ; 
but  there  was  dull  buds  mixed  all  the  way  through. 

Q.     Well,  now,  did  all  the  samples  show  that? 

A.     All  that  I  saw,  yes. 

Q.  Are  those  all  the  defects  now  that  you  found 
in  the  hops? 

A.     The  flavor  was  poor. 

Q.     What  kind  of  flavor  did  they  have  ? 

A.  Stewed ;  with  the  exception  of  one  sample.  It 
was  a  little  on  the  slackish  order. 

Q.  What  did  you  say  the  price  of  hops  was  on 
the  31st  day  of  October,  1912  ? 

A.     What  grade  ? 

Q.     Choice  hops? 

A.     Nineteen  to  twentv  and  one-half  cents. 
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Q.  What  was  the  market  price  at  that  time  oT 
prime  hops? 

A.     Fnmi  17  to  18. 

Q.  What  was  the  market  price  of  choice  hops 
ill  1913,  March'? 

A.     There  was  not  any  here. 

Q.  What  was  the  price  of  prime  hops  tlie  first 
of  March,  1913? 

A.  Around  16  to  17  cents.  They  miglit  have 
been  dow^i  maybe  to  15,  151/2  to  17. 

Q.  What  was  the  price  of  medium  hops  at  that 
time? 

A.     About  probably  12  and  14. 

Q.  Now,  Mr.  Zeller,  when  you  examined  these 
hops,  you  didn't  find  anything  good  about  them  at 
all,  did  you  ? 

A.  I  don't  think  there  was  very  much.  I  w^as 
not  complaining  much  about  the  picking.  That  is 
the  only  thing  that  I  didn't  complain  about. 

Q.  But  they  were  no  good  at  all,  in  your  judg- 
ment ? 

A.  They  w^ere  good  for  something,  yes.  I  am 
speaking  now  of  good  hops,  though. 

Q.  Well,  you  wouldn't  call  them  trash,  would 
you? 

A.     No,  sir. 

Q.     How  does  the  mold  effect  a  hop  ? 

A.  It  lowers  the  quality  of  the  hop  if  it  has  mold 
in  it. 
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Q.  Well,  now,  a  trace  of  mold,  or  a  little  mold 
in  a  liop  sample,  would  not  be  noticed  by  some  peo- 
ple, would  it? 

A.  Yes,  sir;  I  think  it  would  be  noticed  by  an}^- 
body. 

COURT: — How  do  you  discover  the  mold — un- 
der a  glass? 

A.  You  can  see  it  with  your  eye.  It  has  little 
black  specks  in  it. 

Q.  Now,  you  say  you  take  a  sample  of  hop  and 
there  is  a  little  mold  in  it.  You  say  that  will  affect 
the  hop.  And  then  you  take  another  sample,  and 
there  is  some  mold  in  it,  but  not  enough  to  hurt  it. 
Now,  how  do  you  judge  those  matters'? 

A.  Well,  you  have  simply  got  to  size  up  the 
amount  of  mold  that  is  in  the  hop.  You  can  look 
at  the  hop  itself  and  see  how  much  mold  is  in  it.  You 
can  take  and  size  up  how  much  is  in  it  at  the  time. 

Q.  Have  you  ever  known  of  an  instance  where 
one  expert  passes  on  hops  and  gives  his  judgment, 
and  another  expert  gives  a  different  judgment  ? 

A.  It  might  be,  and  show  difference  between 
their  judgments. 

Q.  Did  you  ever  know  of  a  case  where  hops  were 
rejected  as  prime  hops,  and  they  were  afterwards 
sold  as  choice? 

A.     No,  sir,  I  did  not. 

Q.  You  never  knew  of  that?  Did  you  ever 
know  of  a  case  where  hops  were  contracted  primes 
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and  rejected  as  mediums,  but  were  sold  as  primes 

afterwards  ? 

A.  It  might  have  gone  in  at  a  higher  price,  but 
I  don't  think  the  quality  would  ever  have  got  up  to 
a  i)rime  on  them. 

Q.  Well,  doesn't  the  state  of  the  market  affect 
the  judgment  of  experts  on  those  questions? 

A.     Not  as  far  as  quality  goes. 

Q.  If  the  market  happens  to  be  advancing  and 
booming,  isn't  it  a  fact,  now,  that  the  experts  are 
more  liberal  in  their  judgment  as  to  the  quality  of 
hops  1 

A.  I  don't  think  they  are  in  the  quality,  no. 
They  might  be  willing  to  take  a  little  lower  quality 
of  hop  at  the  same  money,  figuring  that  it  is  going 
up;  but  their  judgment  on  the  quality  of  the  hop  is 
just  the  same  as  it  ever  was.  I  don't  think  we  ever 
vary  on  that. 

RE-DIRECT  EXAMINATION 

Q.  Counsel  asked  you  if  your  instruction  to  the 
inspectors  didn't  var}^  from  year  to  year.  And  you 
answered  it  didn't ;  that  it  didn't  vary  even  when  the 
price  was  up.    Now,  why  doesn't  it  vary? 

A.  I  want  to  know  myself  exactty  what  is  in 
those  hops.  Consequently,  I  want  the  inspector  to 
go  through  just  as  rigidly  when  the  market  is  up  or 
down,  so  that  he  will  report  to  me  what  is  in  those 
hops. 
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RE-CROSS  EXAMINATION 

Q.  N(nY,  isn't  the  main  question  that  controls 
you  and  your  men  in  making  inspection  the  market 
l)i'ic(\  as  to  \Yhether  the  hops  should  be  taken  under 
the  contract  or  not  ? 

A.  Do  you  mean  if  the  market  is  down  under- 
neath the  contract  ? 

Q.  No;  supposing  the  market  had  been  10  cents 
higher  than  the  contract  price,  as  a  matter  of  fact, 
wouldn't  you  have  taken  those  hops  in'? 

A.     We  certainly  would,  yes. 

Q.     Sure.    Now,  why? 
y     A.     We  had  to  do  it  to  protect  ourselves  on  the 
loss  that  we  had  on  the  sale  of  those  hops. 

Q.     There  would  not  be  any  loss. 

A.  They  certainly  would  be  a  loss  to  us  if  we 
had  these  hops  sold. 

Q.  The  fact  is,  in  a  circumstance  of  that  kind, 
you  can  make  m(mey  by  taking  the  hops  in,  isn't  if? 

A.  No,  we  Avould  have  lost  money.  We  would 
have  had  to  went  out  and  bought  other  choice  hops 
to  fill  the  sale. 

Q.  That  is  in  case  you  had  contracted  to  sell 
these  particular  hops  as  choice  hops? 

A.     Yes. 

Q.  Well,  how^  did  you  know^  that  you  contracted 
to  buy  choice  hops  ? 

A.     It  is  what  the  contract  calls  for, 

Q.     Does  the  contract  say  choice  hops? 
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A.     First  quality,  which  means  choice. 

Q.     That  is  your  judgment  ? 

A.     Yes,  sir. 

Q.     But  the  contract  does  not  describe  particu 
lai'ly  or  expressly  choice  hops,  does  it? 

A.     It  certainly  does,  yes,  sir. 

Q.     It  is  only  your  judgment  that  it  does? 

A.     Yes,  sir. 

G.  H.  Irvin,  called  on  behalf  of  plaintiff,  being 
duly  sworn,  testified  in  substance  as  follows : 

Residence,  Portland,  Oregon,  for  about  11  years ; 
in  the  hop  business  about  15  years;  in  that  business 
in  1912,  and  working  for  H.  L.  Hart;  worked  for 
him  in  1913;  assisted  in  inspecting  the  hops  pur- 
chased from  Mr.  Edmunson,  and  assisted  Mr.  Wood 
in  inspecting  all  of  them.  Divided  the  hops,  from 
the  inspection,  into  the  different  grades.  Of  the  best 
quality,  there  was  in  the  neighborhood  of  80  bales. 
We  endeavored  to  divide  them  into  two  carload  lots, 
making  two  cars  approximately  the  same  size.  Fin 
ally  picked  out  the  better  of  the  second  grade,  you 
might  call  them,  enough  to  make  103  bales.  The  80 
bales  of  the  best  grade  had  defects,  but  we  were  not 
inspecting  particularly  against  these  defects.  We 
were  inspecting  according  to  samples  we  had.  There 
was  mold  in  them,  scattering  mold  throughout,  pos- 
sibly the  entire  crop,  run  through  the  80  bales  and 
through  the  entire  crop.  We  found  mold  in  all  of 
those.    There  was  none  of  them  a  particularly  attrac- 
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tive  color.  Tliey  were  a  greenish  liop.  Some  would 
probably  claim  that  they  were  immature  burrs  in 
them.  The  hop  was  probably  picked  a  little  bit  early. 
The  inunature  burrs  run  all  through  the  crop. 
Th(;  bales  were  not  even  all  the  way  through,  we  as- 
certained that  by  inspecting  every  bale,  and  compar- 
ing them,  carrying  them  out  where  we  had  a  good 
light,  and  looking  for  the  difference  as  to  color  and 
as  to  flavor.  Inspected  some  of  the  bales  on  both 
sides,  some  of  them  would  be  fairly  good  on  one  side, 
and  on  the  other  side  would  be  some  of  the  poor  goods 
in  it.  1 

October,  1912,  the  best  grade  of  hops  were  worth 
around  20  cents — 19,  20  or  21  cents.  Primes  would 
go  around  18  or  19  cents;  mediums  were  around  16 
and  161/^  cents.    We  bought  some  at  15  cents. 

In  answer  to  the  question :  Who  was  it  fixed  the 
price  of  these  hops  with  Mr.  Edmunson,  witness  an- 
swered : 

A.  We  wired  for  prices  on  them  and  secured  an 
offer,  and  then  we  submitted  that  to  Mr.  Edmunson. 
And  I  don't  think — I  think  we  wired  back  a  second 
time  to  try  to  get  a  raise,  something  to  that  effect.  It 
was  a  mutual  agreement  between,  virtually  between 
Mr.  Edmunson  and  the  original  buyer  through  our 
office. 

Q.  Do  you  know  how  many  pounds  were  in  the 
carload  of  103  bales  that  contained  the  80  bales  of 
the  better  grade  of  those  hops'? 
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A.  I  cannot  tell  you  the  exact  weight,  no ;  I  don't 
remember  that ;  I  have  got  it. 

Q.     Approximately  1 

A.  1  suppose  19,000  pounds  or  a  little  more.  Be- 
tween 19,000— 

Q.     A  little  more  than  19,000  pounds? 

A.     Yes,  something  more  than  19,000  pounds. 

Q.     That  was  for  the  103  bales  that  went  into  the 

A.  Yes.  Well,  both  lots  didn't  vary  much. 
There  was  not  much  difference  between  either  of 
them.  Of  course,  there  were  six  bales  on  the  side 
that  didix't  enter  into  this. 

CROSS  EXAMINATION 
By  Mr.  Slater: 

I  didn't  say  we  found  the  color  off.  I  say  we  in- 
spected according  to  the  samples  we  had.  The  color 
was  not  attractive  in  any  of  them.  Some  of  them 
were  of  poorer  color  or  lesser  color  than  the  others. 
When  we  inspected  the  hops  we  expressed  an  opin- 
ion on  the  color  to  this  extent,  that  some  were  not 
quite  as  bright  as  others,  some  of  them  showed  dis- 
coloration from  sweating.  The  hops  were  all  shipped 
to  one  person.  A  distintion  was  made  in  the  ship- 
ment as  to  qualit,y.  I  do  not  remember  as  to  whether 
they  sold  on  one  sample  or  not.  They  were  only  sold 
on  one  sample  as  far  as  selling  was  concerned.  All 
went  on  one  sample,  practically  so. 
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RE-DIRECT  EXAMINATION 

Q.  If  they  were  sold  on  one  sample,  Mr.  Irwin, 
how  does  it  come  there  were  two  prices? 

A.  From  the  fact  that  some  of  them  were  not 
as  good  as  this  sample  we  sold  on,  in  order  for  them 
to  take  them,  why,  there  was  a  difference  made  in 
prices.  That  is  generally  the  case  and  is  often  done. 
You  cannot  bu}^  a  lot  of  hops,  that  is,  you  are  not 
sure  of  buying  a  lot  of  hops  on  one  particular  sam- 
ple, have  the  crop  running  to  that  particular  sam- 
ple. If  you  take  the  crop  you  are  supposed  to  get 
a  concession  on  it  according  to  their  value.  But  I 
would  not  swear  positively  it  is  only  one  sample. 
That  is  my  recollection.  It  may  be  two  samples.  I 
could  look  it  up  and  find  out. 

RE-CROSS  EXAMINATION 

Q.  Didn't  you  testify  at  the  trial  at  Eugene  they 
were  sold  on  one  sample? 

A.     I  can't  remember.    I  don't  remember. 

Q.  I  will  ask  you  if  this  is  not  your  testimony: 
' '  Do  you  know  how  they  were  shipped  ?  Was  there 
any  distinction  you  made  when  you  shipped  the 
bunch?  A.  None  at  all  so  far  as  outward  appear- 
ances were  concerned."    Is  that  correct? 

A.     That  is  correct. 

Q.  And  this:  "That  is  not  the  question  I  am 
asking  you.  When  you  shipped  these  hops,  weren't 
they  all  shipped  the  same  way?"  "Yes."  "As  the 
same  kind  of  hops?"    "As  the  same  kind  of  hops." 
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A.    Yes. 

EXAMINATION  BY  JUROR 

Q.  Do  I  understand  this  gentleman  to  testify 
that  these  hops  were  bought  by  Mr.  Hart  through 
an  agreement  with  the  grower  and  the  contractor'? 
I  understand  his  testimony  that  way. 

A.     No.    Shall  I  explain  to  him'? 

(X)URT : — Answer  the  question  of  the  Juror. 

A.  As  I  attempted  to  answer  here:  They  tried 
to  ascertain  how  we  arrived  at  th6  price.  That  was 
the  way  I  endeavored  to  answer  the  question. 

Q.     Oh,  one  price? 

A.  One  price.  How  did  we  get  the  offer  for 
these  hops  ?  Well,  we  wired  and  asked  them  to  make 
us  an  ofter.  You  see,  our  people  in  London — they 
make  us  an  offer;  then  we  go  and  try  to  buy  from 
Mr.  Edmunson.  If  we  are  not  successful  in  buying 
at  that  price,  and  we  have  to  pay  half  a  cent  more, 
we  will  wire  back,  tell  them  we  cannot  buy  at  that 
price,  we  will  have  to  pay  half  a  cent  more. 

Q.     You  mean  the  contractor  you  sold  to  ? 

A.  At  the  time  I  made  the  purchase — that  is 
what  I  have  reference  to.  I  had  nothing  to  do  with 
the  contract  in  dispute. 

Q.  My  understanding  of  the  testimony  was,  that 
you  testified  that  you  had  a  conversation  with  Wolf 
of  that  company,  to  ascertain  the  price. 

A.     No,  no ;  not  Mr.  Wolf. 
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Q.     Well,  then,  it  was  your  own  contractor? 

A.  It  was  our  own  people  in  London  that  we 
were  doing  business  with.  That  is  the  wav  we  ascer- 
tain. As  I  understood,  he  wanted  to  know  how  we 
got  this  price.    That  is,  how  we  arrived  at  the  price. 

Q.  I  misunderstood  your  testimony.  It  would 
make  quite  a  difference. 

Mr.  Slater:— I  would  like  to  ask  a  question. 

COURT:— Very  well. 
RE-CROSS  EXAMINATION— Resumed. 

Q.  When  you  were  negotiating  with  the  ulti- 
mate buyer  in  London,  did  they  have  a  sample  of 
these  hops  on  which  your  telegrams  were  based? 

A.  I  don't  remember  whether  it  was  this  iden- 
tical crop,  or  whether  it  was  a  crop  of  similar  qual- 
ity. 

Q.  You  generally  do  that  upon  a  sample  of  an- 
other crop,  which  is  referred  to  by  number,  isn't  it? 

A.     Yes,  sir. 

Q.     And  you  try  to  match  that  sample? 

A.     We  do,  yes,  sir. 

Excused. 

Adjourned  until  10:00  A.  M. 

James  Hayes,  called  as  a  witness  on  behalf  of 
plaintiff,  being  duly  sworn,  testified  in  substance  as 
follows : 

I  reside  at  Eugene,  and  have  resided  about  twen- 
ty-five or  thirty  years  in  Lane  County.  Am  a  hop 
grower  and  buyer;  in  that  business  about  fifteen 
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years,  1  guess.     In  that  business  in  1912,  working 
for  Klaber,  Wolf  &  Nettcr,  as  a  local  buyer.    Was 
with  Mr.  H inkle,  when  he  went  to  inspect  the  Ed- 
nmnson  hops;  was  with  him  when  he  went  out  the 
first  time.    The  first  time  we  went  out  there  we  went 
out  to  go  through  the  hops,  and  they  were  piled  up 
in  the  warehouse  and  the  warehouse  man  was  gone, 
nobody  to  help  us  line  them  up,  so  we  cut  out  a  few 
samples  and  examined  them  is  about  all  we  did  that 
day.    I  heard  Mr.  Hinkle  say  to  John,  or  ask  him,  if 
he  had  any  better  hops  than  those.    First  John  said 
he  didn't  believe  he  did,  and  then  afterwards  he  said 
he  thought  he   did   have.     The    samples   were  poor 
color    and    mold    in    them.     In    place    of    being    a 
bright  color,  they  were  rather  a  copper  color,  dull 
color,  sort  of  mottled.     I  am  under  the  impression 
now  that  John  selected  the  bales  from  which  these 
samples  were  taken,  because  the  idea  was  to  find  out, 
to  get  the  best,  if  there  was  any  there,  or  get  a  line 
on  them,  and  I  think  John  would  tumble  over  a  bale 
and  look  at  it,  and  probably  go  to  another,  but  I 
don't  remember  positively  about  that.    The  fact  that 
the  hops  were  uneven  in  color,  and  of  a  poor  color 
and  had  mold  in  them  was  called  to  John's  attention 
at  the  time.    He  didn't  say  much  of  anything  about 
it. 

Q.     Did  he  dispute  it? 

A.     I  could  not  say  that  he  did. 

Q.     Could  you  say  that  he  didn't? 
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A.  Yes,  lie  didn't.  He  didn't  dispute  it,  any 
more  than  after  examining  the  samples  he  thought 
he  had  some  better  hops  in  the  pile. 

Q.  He  didn't  dispute  the  fact  that  these  two 
samples  or  what  samples  you  had  there,  had  mold 
in  them? 

A.     No,  sir,  anybody  could  see  the  mold. 

Q.  Was  there  any  controversy  between  you  and 
Mr.  Hinkle,  and  John  on  the  other  side,  about  the 
quality  of  the  hops  that  were  in  those  samples'? 

A.  No,  not  a  bit.  There  was  no  dispute  over 
that. 

Q.  Now,  what  was  said,  if  anything,  about  a 
further  inspection  of  them? 

A.  Well,  it  was  agreed  there  that  we  would  come 
back  later  when  they  had  more  time.  And  John  said 
he  was  in  no  hurry ;  any  time  would  do  with  him. 

Q.  What  was  the  reason,  if  there  was  one,  that 
you  didn't  make  a  complete  inspection  at  that  time? 

A.  The  hops  were  piled  up  and  there  was  no. 
room  to  get  at  them.  It  takes  lots  of  room.  You 
have  to  line  every  bale  up  so  that  you  can  get  at 
them.  That  was  the  only  reason  why  we  didn't  go 
through  them.  We  were  ready.  The  warehouse 
man  was  gone.  John  didn't  seem  to  know  where  he 
was  or  whether  he  could  get  at  him  or  not.  He  said 
he  didn't  feel  like  tumbling  the  bales  around  there. 

Witness  continued:  Mr.  Hinkle  went  back  that 
evening  or  the   next   morning.     Witness    didn't  go 
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with  liim,  was  too  busy  in  Eugene;  was  with  him 
when  he  went  back  to  inspect  the  hops  about  the  30th 
or  31st  of  October.  Went  out  there  in  the  morning, 
forenoon,  there  was  quite  a  little  parley  there  be- 
fore John  went  over  with  us  to  the  warehouse.  We 
put  in  about  all  that  day.  Inspected  every  bale  of 
hops.  All  of  them  were  moldy,  all  showed  mold,  ev- 
ery bale  I  remember  we  tried;  noticed  that  very 
carefully.  The  color  was  poor,  it  was  not  up  to  what 
the  contract  called  for. 

Q.     Explain  what  you  mean  by  poor'? 

A.  A  dull,  muddy  color,  not  bright,  not  bright 
like  a  nice  load  of  hay. 

Q.     Was  the  color  even? 

A.  No,  I  think  the  yard  had  fallen  down  that 
year,  and  caused  probably  to  be  some  dead  berries, 
etc.  The  dead  berries  gave  them  probably  a  reddish 
brown,  something  like  that. 

Q.     Did  it  give  it  that  color? 

A.  Yes,  it  did.  The  quality  of  the  hops  was  not 
discussed  very  much  during  the  day.  He  didn't  say 
very  much  about  the  quality.  We  just  went  through 
them  and  taken  as  a  matter  of  course.  He  didn't 
dispute  any  of  the  grading  at  the  time. 

Q.  What  I  want  to  get  at  is  this,  Jim,  whether 
or  not,  as  you  would  take  the  samples  out,  John  was 
there  and  looked  at  them  himself? 

A.     Yes. 

Q.     Was  the  fact  that  they  were  all  moldy  called 
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to  John's  attention  at  that  time"? 

A.     Yes,  sir. 

Q.     What,  if  anything,  did  he  say  about  iti 

A.  Well,  he  didn't  dispute  it  any.  He  could 
not  dispute  it.     The  hops  showed  for  themselves. 

Q.  What  was  said,  if  anything,  between  Mr. 
Hinkle  and  John  on  account  of  the  advances  % 

A.  Well,  after  he  went  through  the  hops  he  told 
him  he  demanded  the  money  back. 

Q.     What  did  John  say  about  it  ? 

A.  John  said  he  would  have  to  give  him  time, 
or  wait  till  he  sold  his  hops. 

Q.     Was  anything  said  about  arbitrating? 

A.  Yes;  I  think  Mr.  Hinkle  said  that  he  would 
like  to  arbitrate  with  him  if  he  was  not  satisfied  with 
his  grading. 

Q.  State  whether  or  not  John  said  that  he  was 
satisfied  or  was  not  satisfied? 

A.     Well,  John  didn't  either  say  he  was  satisfied 
or  dissatisfied.    He  didn't  sa}^  anything. 
CROSS  EXAMINATION 
By  Mr.  Slater: 

Q.  Now,  Mr.  Hayes,  when  you  were  there  the 
first  time,  on  or  about  the  3rd  of  October,  can  you 
state  just  what  the  conversation  was  between  Mr. 
Hinkle  and  Mr.  Edmunson  about  these  hops  % 

A.  You  mean  about  the  quality  or  about  going- 
through  them? 

Q.     Yes,  all  the  conversation  that  was  had  there 
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A.  Well,  Mr.  Hiiikle  told  him — he  wanted  to 
know  if  he  had  any  Ix'tter  li()})s  than  tliose. 

Q.     AA'ell,  now,  what  did  Mr.  Edmunson  say? 

A.  First  he  told  him  no.  And  afterwards  he  told 
him  mayl)e  he  did  have. 

Q.  Well,  what  did  Mr.  Hinklc  say  about  the 
quality  ? 

A.  Well,  he  told  him  the  quality  was  inferior; 
it  was  not  up  to  the  contract. 

Q.     Is  that  all  he  told  him'? 

A.     Well,  I  think  that  is  the  substance  of  it,  yes. 

Q.  Didn't  he  say  something  about  being  willing 
to  take  these  hops  under  that  contract? 

A.  He  said  he  could  not  take  them  unless  they 
was  better  than  that  sample,  than  those  two  samples. 

Q.     Is  that  all  he  said? 

A.  I  could  not  repeat  word  for  word  what  he 
said ;  but  that  was  the  substance  of  it. 

Q.  You  don't  mean  to  say  that  Mr.  Edmunson 
didn't  sa.y  anything  at  all  to  Mr.  Hinkle  there? 

A.  He  said  first  that  he  thought  those  Were  as 
good  hops  as  he  had.  And  afterwards  he  seemed  *'o 
be  kind  of  debating  in  his  own  mind  and  came  to  the 
conclusion  that  he  thought  he  had  better  hops  in  the 
pile. 

Q.  Now,  the  fact  is,  you  could  have  made  an  in- 
spection at  that  time,  if  you  and  Mr.  Hinkle  had 
been  willing  to  tumble  those  bales  around,  couldn't 
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A.  Well,  I  had  an  engagement  myself  that  af- 
ternoon to  take  in  a  lot  in  Eugene.  And  I  can't  speak 
for  Mr.  Hinkle;  he  can  speak  for  himself. 

Q.  The  real  fact  is,  you  didn't  want  to  spend 
the  time  there  that  day  in  handling  those  hops"^ 

A.  It  is  the  warehouse  man's  business  to  tear  a 
pile  down  and  line  it  up  for  the  buyer. 

Q.  Well,  but  the  main  reason,  now,  that  you 
didn't  inspect  that  day,  was  because  you  and  Mr. 
Hinkle  didn  't  want  to  handle  those  hops  % 

A.  The  reason  we  didn't  inspect  them  was  be- 
cause they  were  not  lined  up. 

Q.     But  they  were  there  in  the  warehouse  ? 

A.  Yes,  they  was  piled  up  and  hay  piled  around 
them;  that  is,  part  of  the  warehouse  was  piled  full 
of  baled  hay. 

Q.  You  don't  mean  to  say  the  hay  was  on  the 
hops '? 

A.     No,  I  don't  mean  to  say  that. 

Q.     Well,  there  was — 

A.     There  was  no  room  to  line  them  up. 

Q.     No  room? 

A.     No,  sir. 

Q.  How  much  room  do  you  need  for  the  inspec- 
tion of  hops? 

A.  It  takes  a  whole  lot  of  room  for  200  bales  of 
hops. 

Q.     You  want  to  have  the  bales  all  up  in  one  row, 
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A.  No,  it  is  not  necessary.  You  can  line  up  40 
or  50  bales  and  pile  them  up  again. 

Q.     You  didn't  like  to  do  that  kind  of  work? 

A.  That  is  not  the  buyer's  job.  That  is  the 
warehouse  man's  job,  and  he  was  not  there. 

Q.     The  reason,  then,  that  you — 

A.  It  is  the  grower's,  the  warehouse  man's  bus- 
iness to  line  up  the  hops,  furnish  scales,  etc. 

Q.  The  reason  you  didn't  inspect  that  day  was 
that  you  didn't  want  to  do  that  work  I 

A.  Well,  it  was  late  in  the  forenoon  when  we 
got  there,  and  I  had  an  appointment  in  the  afternoon 
iu  Eugene  to  take  in  a  lot  of  hops. 

Q.  Now,  the  last  time  you  w^ere  there,  on  the 
31st,  who  was  there  then? 

A.  Well,  John  and  myself  and  Mr.  Hinkle  and 
the  warehouse  man. 

Q.  Did  you  have  any  more  room  there  then  than 
there  was  before  ? 

A.     I  think  there  was. 

Q.  Wasn't  it  practically  the  same  condition  in 
the  warehouse  as  it  was  when  you  were  there  on  the 
third? 

A.     No,  I  think  there  was  more  room. 

Q.     Who  did  t\w  work  there  then? 

A.  Well,  the  warehouse  man  and  John,  I  think, 
lined  them  up,  and  we  Avent  through  them. 

Q.     You  didn't  do  any  of  the  work? 
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A.     No,  sir.    Oh,  I  helped. 

Q.     What? 

A.     I  didn't  do  any  boosting  of  any  of  the  bahss. 

Q.  You  didn't  do  any  of  the  longshoreman 
^vo^k  I 

A.     No,  but  we  were  busy. 

Q.     Busy  at  what? 

A.  Trying  the  hops;  carrying  to  the  light,  and 
sampling  them. 

Q.  You  could  not  do  that  until  after  this  work 
had  been  done? 

A.     Not  until  after  they  was  lined  up. 

Q.  Now,  did  you  hear  all  the  conversation  be- 
tween Mr.  Hinkle  and  Mr.  Ednmnson  on  the  31st  of 
October,  that  occurred  that  day? 

A.     I  could  not  say  that  I  heard  all  of  it. 

Q.  Well,  Avere  you  with  them  all  the  time  that 
they  were  there  ? 

A.  Oh,  with  the  exception  of  probably  a  little 
while  I  was. 

Q.  Where  were  they  when  you  were  absent  from 
them? 

A.  I  think  about  the  only  time  I  was  awa}^  T 
went  to  get  the  team,  is  theonly  time  I  remember  I 
was  away. 

Q.     How  long  were  you  away  from  them? 

A.  Oh,  T  don't  know;  probably  10  or  15  minutes, 
'"omething  like  that. 

Q.     You  don't  know  whether  they  had  any  con 
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versation  during  that  time  or  not,  did  you'^ 

A.  No,  1  could  not  tell  what  they  was  doing 
when  I  was  not  there. 

Q.  Do  you  know  where  they  were  at  that  par- 
ticular time"? 

A.  Well,  I  don't  know  whether  they  was  in  the 
warehouse  or  waiting  for  me  on  the  road.  I  could 
not  tell.    The  work  was  all  finished. 

Q.  You  say  that  you  have  been  engaged  in  in- 
specting hops? 

A.     Yes,  sir. 

Q.     That  is  part  of  your  business? 

A.     Yes,  sir. 

Q.  How  long  had  you  been  so  engaged  before 
1912? 

A.     Oh,  11  or  12  years,  I  guess. 

Q.  Were  you  working  for  Klaber,  Netter  &  Wolf 
all  that  time  ? 

A.     No,  sir. 

Q.  Now,  you  say  these  hops,  according  to  the 
samples  you  examined,  were  poor  in  color.  Now, 
what  quality  of  hops  Avere  you  comparing  these  with, 
to  get  your  judgment  of  poor  color? 

A.     Well,  either  primes  or  choice. 

Q.     How? 

A.  They  were  poor  as  compared  with  prime 
hops. 

Q.  What  kind  of  a  color  would  you  require  for 
a  choice  hop? 
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A.  AVell,  a  choice  hop  is  a  bright  cok)i';  clear, 
bright  color. 

Q.     Velvety  color? 

A.     Yes,  sir. 

Q.  Well,  now,  are  there  different  grades  of  col- 
ors for  choice  hops  ? 

A.  Well,  there  might  be  a  little— the  main  thing, 
the  color  has  got  to  be  bright  and  clear,  whether  it 
is  a  yellowish  color  or  a  greenish  color ;  not  dnll,  like 
it  had  been  tramped  in  the  ground. 

Q.  What  is  the  difference  in  color  })etween  a 
choice  hop  and  a  medium  hop  ? 

A.  Well,  there  would  be  about  as  nmch  differ- 
ence in  color  there  as  there  would  be  between  a  five 
dollar  gold  piece  and  a  penny,  as  near  as  I  can  tell 
you. 

Q.     What  is  the  color  of  a  prime  hop  ? 

A.     It  is  a  bright  color. 

Q.     Is  it  a  bright  coloi',  too  ? 

A.    Yes. 

Q.     About  the  same  as  a  choice  hop? 

A.     Not  quite  so  bright. 

Q.     A  little  shade  darker  ? 

A.     A  little  shade  darker,  yes. 

Q.  And  what  would  be  the  color  of  a  hop  they 
call  a  medium  hop  ? 

A.  Well,  that  would  be  duller,  considerably  dull- 
er than  the  prime. 

Q.     Just  a  shade  duller  than  the  prime  liop,  is 
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A.    Yes. 

Q.     But  still  a  medium  hop  would  have  to  have 
a  good  color,  wouldn't  if? 

A.     Well,  we  don't  consider  a  medium  hop  a  very 

good  color. 

Q.     Don't  consider  what? 

A.  We  don't  consider  a  medium  hop  as  having 
a  very  good  color. 

Q.     Then  you  don't  agree  with  some  other  ex 
perts  on  that  question  ? 

A.     If  you  call  a  dull  color  a  good  color,  wh}^  I 

don't. 

Q.  Well,  now,  how  do  you  distinguish  between 
a  bright  color  and  a  dull  color  ? 

A.     By  my  e3^es,  I  guess,  is  all  I  know. 

Q.     Well,  as  to  the  characteristics'? 

A.  Well,  I  just  told  you.  A  choice  hop  is  like 
a  real  bright,  glossy  load  of  hay,  while  a  medium 
would  be  more  like  a  poor  load ;  bad  color ;  might 
have  been  out  in  the  sun  too  long  or  damaged  a  little 
with  rain,  something  like  that.  That  is  as  near  as 
I  can  get  at  it. 

Q.  In  other  words,  a  choice  hop  would  have  to 
have  a  glossy  appearance  like  it  had  been  varnished  ? 

A.     Yes,  bright  color ;  pretty. 

Q.  Now,  while  you  were  with  Mr.  Hiiikle  and 
Edmunson,  in  their  presence,  will  you  state  what 
conversation  they  had  about  the  quality  of  these 
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A.     Well,  I  think  I  have  already  gone  over  that. 

Q.  I  didn't  hear  it.  You  have  given  your  con- 
clusion, and  not  what  was  said. 

A.  Well,  Mr.  Hinkle  told  him  they  was  a  poor 
lot  of  hops;  they  didn't  come  up  to  the  contract, 
and  he  couldn't  take  them. 

Q.    Is  that  all  he  said? 

A.     Oh,  I  don't  know  as  that  is  all  he  said. 

Q.     I  want  all  that  he  said. 

A.  I  couldn't  say  all  that  he  said — I  could  not 
rei3eat  every  word  he  said. 

Q.  Well,  do  you  know  anything  else  that  he 
said  % 

A.  Well,  that  is  all  I  recall;  the  substance  of 
the  hops ;  they  were  poor ;  there  was  mold  in  them ; 
some  of  them  were  slack;  none  of  them  up  to  first 
quality. 

Q.  Well,  that  is  a  question  of  what  is  first  qual- 
ity. Now,  if  you  are  not  able  to  say  what  Mr.  Hin- 
kle said,  can  you  tell  me  what  Mr.  Edmunson  said  % 

A.     I  just  told  you  what  Mr.  Hinkle  said. 

Q.  I  am  asking  you  now  what  Mr.  Edmunson 
said. 

A.  He  didn't  say  much  of  anything.  He  didn't 
stand  up  and  dispute  the  fact  that  they  were  first 
quality. 

Q.  That  is  a  mere  conclusion.  I  want  to  know 
what  he  said. 


102  Max  Wolf,  vs. 

(Testimony  of  James  Hayes.) 

A.     He  didn't  say  much  of  anything. 

Q.     (/an  you  say  that  he  said  anything  at  all? 

A.  Well,  he  didn't  dispute  the  grading  of  the 
hops.    T  could  say  that  much. 

Q.     But  you  can't  say  what  he  said,  can  you? 

A.  Further  than  the  fact  that  he  didn't  disa- 
gree with  Mr.  Hinkle  or  hold  up  that  his  hops  came 
up  to  the  contract. 

Q.     But  you  can't  sa}^  what  he  said? 

A.     I  could  not  use  the  words,  his  words. 

Q.  Now,  didn't  Mr.  Hinkle  say  to  Mr.  Edmun- 
son,  "  I  want  these  advances  back?" 

A.  He  demanded  the  money  l)ack  after  he  got 
through,  yes. 

Q.  What  did  Mr.  Edmunson  say  in  response  to 
that? 

A.  He  said  he  would  have  to  give  him  time ;  wait 
until  he  sold  the  hops.  He  thought  hops  would  get 
fjettcr,  something  of  that  sort. 

Q.  After  he  sold  the  hops.  Did  Mr.  Hinkle  say 
anything  to  him  about  selling  the  hops  ? 

A.     After  John  sold  the  hops? 

Q.  No ;  after  Mr.  Edmunson  said  that  he  could 
not  pay  back  the  advances  until  after  he  had  sold  the 
hops,  did  Mr.  Hinkle  say  anything  to  Mr.  Edmunson 
about  him  selling  the  hops? 

A.  Oh,  I  think  he  told  him — no,  I  cannot  sa.y 
what  Mr.  Hinkle 's  reply  was.    I  don't  remember. 

Q.     The  fact  is,  you  don't  remember  what  was 
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said  there  at  that  conversation,  do  you? 

A.  Well,  I  just  told  you  what  1  remember  of  it, 
as  much  as  I  remember  of  it. 

Q.  But  your  memory  is  very  poor  about  what 
was  said  there  at  that  time  ? 

A.     I  don't  think  it  is. 

Q.  Well,  if  your  memory  was  good,  couldn't  you 
tell  me  what  Mr.  Hinkle  said? 

A.  I  remember  Mr.  Hinkle  asked  for  the  ad- 
vances back,  and  John  told  him  that  he  could  not  pay 
him  back  till  he  sold  the  hops.  I  remember  that  he 
didn't  go  any  further.  That  is,  it  seemed  to  be  sat- 
isfactory with  Mr.  Hinkle  to  wait.  He  said  he 
wouldn't  crowd  him,  or  something  of  that  sort. 

Q.  Now,  did  you  have  any  grade  that  you  put 
on  those  hops  at  that  time  ? 

A.  I  don't  understand  what  you  mean  by  grade. 
I  think  they  were  sorted  and  each  lot  marked  with  a 
certain  number. 

Q.  Well,  how  did  you  grade  them  at  that  time, 
as  graded  by  hop  inspectors,  outside  of  this  contract, 
I  mean? 

A.  I  didn't  grade  the  hops.  Mr.  Hinkle  graded 
^liem. 

Q.     Didn't  you  express  any  opinion  about  them? 

A.  Well,  I  had  an  opinion.  I  don't  remember 
whether  I  expressed  it  or  not. 

Q.     AVell,  what  was  your  opinion  at  that  time  ? 

A.     As  to  the  quality  of  the  hops? 
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Q.     Yes. 

A.     My  opinion  was  that  they  were  poor  hops. 

Q.  Did  you  ever  express  an  opinion  that  they 
wei'e  mere  trash? 

A.     I  don't  think  I  ever  said  tliey  were  trasli. 

Q.  Didn't  you  testify  at  the  trial  of  this  case 
at  Ku^ene,  in  the  Circuit  Court  of  the  State  of  Or- 
egon, there? 

A.     Yes,  sir. 

Q.  Didn't  you  testify  there  that  in  your  opin- 
ion they  were  mere  trash,  or  to  that  effect? 

A.  My  best  recollection  is  that  I  testified  that 
I  had  heard  them  called  trash. 

Q.     How? 

A.  My  best  recollection  is  that  I  testified  that 
I  had  heard  them  called  trash.  I  think  the  lawyer 
tried  to  make  me  say  they  were  trash,  but  I  don't 
think  I  said  it. 

Q.  Now,  were  you  not  asked  this  question  at 
that  time,  testifying  as  a  witness:  "You  find  any 
good  quality  in  the  hops  at  all?"  and  didn't  you  an- 
swer: "No,  sir,  it  was  a  poor  lot  of  hops,  very  poor.'' 

A.     Yes,  sir,  that  is  right. 

Q.  "When  they  get  very  poor  it  is  what  they 
call  trash?"  and  didn't  you  answer:  "Yes,  that  is 
what  the  trade  calls  them." 

A.  I  heard  the  trade  call  them  trash.  I  never 
said  they  were  trash. 

Q.     You  didn't  intend  to  be  understood  at  tliat 
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time  that  you  were  grading  these  hops  as  trash? 

A.  No,  sir,  just  what  I  had  said.  I  had  heard  the 
lot  called  trash  in  a  casual  conversation— lot  of  trash, 
something  of  that  sort.    And  I  had — 

Q.  Now,  what  constitutes  the  material  part  of:'  a 
hop  for  brewing  purposes? 

A.     The  lupuline,  I  sui)pose. 

Q.     Where  do  you  find  that? 

A.     That  is  in  the  inside  of  the  hop. 

Q.     Is  that  the  only  name  that  it  goes  by  ? 

A.  I  don't  know  anything  about  the  chemical 
names  of  hops. 

Q.  You  don't  know  anything  about  the  chemical 
qualities  of  the  lupuline,  do  you  ? 

A.     No,  sir,  I  don't. 

Q.     Did  you  ever  hear  it  called  resin? 

A.     Yes,  I  think  I  have. 

Q.  Now,  if  the  hop  is  a  fully  matured  hop,  you 
say  it  has  plenty  of  lupuline,  and  that  constitutes 
the  beer-making  quality  of  the  hop  ? 

A.  I  don 't  know  any  think  about  the  beer-making 
(luality. 

Q.    You  don't? 

A.  All  I  know  about  it  is  the  selling  vaule  of  the 
hops. 

Q.     Selling  value  ? 

A.    Yes. 

Q.     What  constitutes  the  selling  value? 

A.     Well,  color  and  quality. 
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Q.     They  don't  make  beer  out  of  the  color,  do 

they? 

A.     I  don't  know  anythmg  about  making  beer. 

Q.     You  don't? 

A.     I  don't  think  I  was  ever  in  a  brewery. 

Q.  Well,  in  inspecting  hops,  why  do  you  put  so 
much  stress  on  color? 

A.  Well,  because  we  can  sell  them.  They  sell 
according  to  the  color  and  appearance,  etc. 

Q.  Is  that  the  only  quality  you  inspect  for,  is 
color — 

A.  Oh,  the  color,  and  get  them  clean  picked, 
rich  in  lupuline.    It  shows  by  the  cut. 

Q.     What  do  you  mean  by  rich  in  lupuline? 

A.  It  shows  by  the  cut ;  right  down  the  cut  you 
can  see  whether  there  is  lots  of  lupuline  or  whether 
it  is  thin.    They  want  to  be  flaky,  silky. 

Q.  I  want  to  confine  your  examination  to  that 
lupuline.  You  say  it  has  to  be  rich  in  lupuline. 
Now,  as  a  matter  of  fact,  isn't  that  the  prime  neces- 
sity in  the  hop  ? 

A.  Well,  of  course,  if  it  didn't  have  any  lupu- 
line in,  I  suppose  it  would  be  worthless. 

Q.     It  would  not  have  any  value  at  all,  would  it  ? 

A.     I  suppose  not. 

Q.  Although  it  had  a  good  color,  it  would  not 
have  any  value  at  all,  would  it  ? 

A.  I  don't  think  it  would  be  possible  for  a  hop 
to  have  a  good  color,  etc.,  unless  it  had  lupuline  in 
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it. 

Q.     Do  \M)u  tliiiik  the  lupuliiie  makes  the  color? 

A.     No,  I  don't. 

Q.  Well,  then,  if  hipuline  does  not  make  the 
color,  it  would  be  possible  for  a  hop  that  had  no  hi- 
puline in  it  to  have  a  good  color,  wouldn't  it? 

A.  I  don't  think  it  would  be  possible  for  a  hop 
to  have  no  lupuline  in  it.    It  would  not  be  a  hop. 

Q.     It  would  not  be  a  hop  at  all  ? 

A.     I  don't  think  so. 

Q.  But  if  a  hop  is  rich  in  lupuline  or  resin  that 
constitutes  the  lupuline,  then  it  would  be  a  good  hop, 
wouldn't  it? 

A.  I  don't  exactly  understand  that  question, 
what  he  means  by  a  good  hop. 

Q.  Well,  you  are  supposed  to  be  an  expert  on 
this  line. 

A.  If  you  want  to  know  whether  it  is  a  choice 
hop  or  a  prime  hop  or  a  medium  hop,  I  can  tell  you 
about  the  selling  value  of  the  hop. 

Q.  Well,  this  contract  does  not  specify  a  choice 
hop. 

A.     Well,  a  first  quality  hop,  for  that  matter. 

Q.  A  hop  of  a  certain  quality.  One  of  them  is 
a  mature  hop.    What  constitutes  a  mature  hop? 

A.  That  is  a  ripe  hop;  not  picked  green;  full 
size. 

Q.     A  full  sized  burr? 

A.     Yes. 
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Q.  Some  burrs  that  are  very  large  have  uo  lu 
puliue  iu  them  at  all,  don't  they? 

A.  Never  seen  a  hop  that  didn't  have  any  lu- 
puline  in  them. 

Q.  D<^m't  you  know,  as  a  matter  of  fact,  in  your 
experience  as  a  hop  inspector,  that  hops  gi'own  on 
a  mi>ist  piece  of  ground,  down  in  a  hoUow,  is  a  big 
burr,  fluffy,  and  had  no  fat  or  lupuline  in  it  f 

A.  That  is  not  a  fact  at  all.  I  know  ho^js  gi*own 
between  two  and  three  th(^>usand  pounds  to  an  acre, 
grow  strictly  good,  choice  hops. 

Q.  Yes :  but  hops  grown  iu  that  way  are  a  com- 
pact, hard  burr,  showing  that  they  are  fully  ma- 
tured.   Isn't  that  true? 

A.  I  don't  believe  I  just  get  the  drift  of  your 
question. 

Q.     (Question  read.) 

A.  Well,  his  other  question  was  that  he  asked 
me  if  hops  grown  on  rich  land,  asked  me  whether 
they  had  much  lupuline  in  them  or  not. 

Q.  Xo;  that  is  not  the  question  at  all.  I  asked 
you  if  you  didn't  know  hops  growing  in  a  low,  moist 
place,  where  there  is  an  excess  of  moisture,  are  large, 
fluffy  buri-s,  like  a  bunch  of  feathei*s,  and  have  no 
lupuline  in  them  or  prime  e|uality  at  all  ? 

A.  Xo ;  sometimes  they  grow  in  the  lowest,  rich- 
est place,  and  they  are  very  good  hops. 

Q.  T  didn't  say  rich.  I  said  in  a  moist,  damp 
place. 
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A.     Well,  my  answer  would  be  the  same. 

Q.  Would  be  just  the  same.  You  give  that  as 
your  expert  opinion'? 

A.  Well,  1  think  the  tendeney  would  be  they 
would  not  be  so  rich,  quite  so  rich,  where  the  mois- 
ture was  excessive  or  the  growth  was  excessive,  as 
they  would  be  on  higher  soil  where  you  didn't  raise 
so  many  to  the  acre,  although  I  have  seen  choice^ 
hops  grown  on  what  you  might  call  the  richest  land 
and  get  close  to  3,000  pounds  to  the  acre;  and 
that  is  about  as  much  as  hops  ever  make. 

Q.  I  am  not  questioning  that;  but  don't  you 
know,  as  a  matter  of  fact,  that  in  yards  that  grow 
as  nmcli  as  3,000  pounds  to  the  acre,  grow  in  low 
places  where  there  is  an  excess  of  moisture,  the  fo- 
liage is  excessively  large  and  green  and  the  ho}) 
burrs  are  large  and  fluffy  and  of  no  value  at  all  f 

A.     Oh,  I  think  there  w^ould  be  value  to  it. 

Q.     Well,  any  material  vahu^  ? 

A.  I  never  seen  hops  so  lacking  in  lu[)uline 
that  there  would  not  be  any  value  to  them. 

Q.  I  wdll  ask  you  this  question :  As  a  matter  di' 
fact,  don't  you  know  that  on  an  upland,  in  a  dry 
season,  the  hop  burrs  or  cones  are  small  and  very 
dense,  and  yet  are  good  hops? 

A.     Yes,  they  might  be  good  ho})s. 

Q.  8o  that  the  quality  of  the  hop  (h)es  not  de- 
pend merely  \\\nm  the  size  of  the  burr,  does  it? 

A.     No,  sir. 


no  Max  Wolf,  vs. 

(Testimony  of  James  Hayes.) 

Q.  J>ut  it  depends  upon  the  solidity  of  the  burr 
and  as  to  whether  there  has  been  an  excess  of  mois- 
ture or  not. 

A.     It  depends  on  whether  it  is  mature. 

Q.  Sure.  Now,  a  mature  hop  is  oiie  that  has 
the  hipuline  fully  developed  in  the  center  of  the 
cone? 

A.     Yes,  a  good,  ripe  hop. 

Q.  A  good,  ripe  hop.  Now,  if  a  chemical  anal- 
ysis was  made  of  these  same  hops  and  shows  that 
the  resin  or  the  beer-making  quality  of  the  hop  is 
equal  to  the  average  best  hop,  would  you  still  main- 
tain that  these  hops  were  not  a  mature  hop'? 

A.  I  don't  know  anything  about  chemical  anal- 
ysis.   We  can't  sell  them  that  way. 

Q.  Now,  as  to  the  degree  of  maturity  of  a  hop 
— how  much  less  maturity  of  the  hop  as  to  lupuline 
does  it  require  to  make  a  prime  hop  as  distinguished 
from  a  choice  hop? 

A.  Well,  a  hop  would  not  ])e  choice  unless  it 
would  be  fully  matured.  If  it  is  picked  green  it 
wold  show  in  the  color. 

Q.  Well,  now,  would  a  prime  hop  have  to  be 
fully  matured? 

A.     Yes,  it  would. 

Q.  Well,  what  diiference,  then,  or  distinction  is 
there  between  prime  hop  and  a  choice  hop? 

A.  Well,  I  think  I  have  answered  that  question 
several  times.    A  prime  hop  don't  need  to  be  quite 
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so  bright;  the  quality  not  quite  so  good  as  a  choice 

hop.    It  take  a  pretty  good  hop  to  be  a  prime  hop. 

Q.     A  pretty  good  hop? 

A.     Yes,  sir. 

Q.  Just  a  little  difference  in  the  painting  that 
nature  puts  on  the  face  of  the  hop — is  that  all"? 

A.  Well,  I  would  not  say  it  is  quite  as  good  a 
hop  as  the  choice  hop. 

Q.  But  you  don't  know  just  what  quality  makes 
that  distinction? 

A.  It  is  pretty  hard  to  describe  that.  If  I  had 
a  sample,  I  could  show  the  jury  better  than  I  could 
describe  it. 

Q.  In  fact,  there  is  no  certain  rule  to  go  by  to 
distinguish  a  prime  hop  from  a  choice  hop,  is  there  ? 

A.  Well,  it  takes  quite  a  bit  of  experience  to 
acquire  that,  and  one  has  to  be  able  to  do  that  to 
buy  them  successfully. 

Q.  Well,  it  rests  on  the  personal  judgment  of 
each  man,  doesn't  it? 

A.  Well,  the  trade  is  quite  unanimous  in  decid- 
ing what  is  a  prime  hop  and  what  is  a  choice.  Thei'e 
is  practically  no  difference  depending  on  the  grades. 

Q.  Practically  no  difference.  But  there  is  some 
difference  in  opinion,  isn't  there? 

A.     Well,  no  material  difference. 

Q.     Well,  what  difference  is  there,  if  any? 

A.     No  difference. 

Q.     No  difference  at  all  ? 
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A.     Practically  no  distinction. 

Q.  The  expert  opinion,  then,  is  nniform  on  dis- 
tini>uishint>'  a  prime  hop  from  a  choice  hop? 

A.     Yes,  sir. 

Q.  And  the  only  distinction  I  am  able  to  g'et 
out  of  you  is  a  sUght  difference  in  tlie  brightness  of 
the  color? 

A.  Well,  I  don't  think  I  answered  that  ques- 
tion just  that  way.  A  prime  hop  don't  need  to  be 
quite  so  good  in  any  respect  as  a  choice  hop. 

Q.  Well,  that  is  what  I  want  to  find  out.  I  want 
to  find  out  whether  there  is  any  difference  as  to  the 
maturity  of  the  hop.    You  said  no. 

A.     Well,  a  prime  ho])  would  need  to  be  mature. 

Ross  H.  Wood,  called  as  a  witness  on  behalf  of 
plaintiff,  being  duly  sworn,  testified  in  substance  as 
follows : 

I  reside  in  Portland,  Oregon ;  am  in  the  hop  buy- 
ing and  shipping  business ;  have  been  for  121/2  3^ears ; 
was  buying  and  shipping  hops  in  1912  and  1913  for 
Harry  L.  Hart,  of  Portland,  and  was  working  for 
him  at  the  time  he  bought  the  Edmunson  hops.  I 
bought  the  hops  and  received  them.  Arrived  at  the 
valuation  of  the  hops  on  the  samples  that  we  had  of 
the  crop  out  of  the  different  bales.  I  inspected  all 
or  practically  all  of  them.  Inspected  them  with  a 
tryer  in  each  individual  bale.  John  Edmunson,  Law- 
rence Edmunson  and  the  warehouse  man  and  my- 
self lined  them  up.    When  in  the  warehouse,  it  is  a 
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rule  that  the  warehouse  man  lines  them  u}).  Thw 
charge  for  handling  them;  lining  them  up.  The 
hops  were  purchased  on  samples  that  I  cut  myself. 
AVhen  we  first  sampled  the  crop  to  buy  them  I  took 
probably  six  or  seven  samples.  There  were  practic- 
ally three  grades  of  the  hops,  as  near  as  I  can  tell. 
There  was  right  close  to  80  bales  in  the  best  grade. 
Of  the  80  bales,  78,  80,  81  or  82  bales.  They  made  two 
carloads.  We  put  in  103  bales  in  the  carload  with 
the  80  bales.  We  paid  14  cents  for  this  carload.  AA^e 
bought  the  crop  at  different  prices.  We  were  load- 
ing them  into  two  cars  instead  of  making  an  80  bale 
car  and  putting  the  balance  in  a  larger  car ;  we  just 
split  the  lot  and  made  two  carloads,  103  in  each  car. 
We  paid  10  cents  for  the  second  carload.  At  that 
time  prime  hops  were  worth  around  151/),  iq^  igi^^ 
cents  I  believe.  First  quality  hops  were  worth,  I  im- 
agine, around  I6I/2  and  17  cents,  carload  lot. 

Q.  Did  you  notice  any  defects  in  the  hops  of  the 
Edmunson  crop  as  you  inspected  them? 

A.  Well,  we  bought  them — the  price  speaks  for 
itself.  AVe  bought  them  at  different  pricc^s,  of 
course,  but  our  best  price  was  not  a  price  for  first 
(juality — 14  cents. 

Q.     What  defects  were  in  them*? 

A.  They  were  not  any  too  well  matured,  and 
there  was  mold  more  or  less  all  through  them,  some 
of  them,  of  course,  worse  than  others;  and  some  of 
them  was  not  verv  well  dried. 
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Q.  Could  3^)11  say  that  they  were  properly 
dried? 

A.  No,  I  could  not.  There  was  some  of  them 
that  was,  3^es ;  some  of  them  were  dried  all  right. 

Q.  You  may  state  whether  or  not  they  were  of 
even  color. 

A.     No,  they  were  not. 

Q.  Just  describe  to  the  jury  how  they  were  of 
uneven  color. 

A.  Well,  that  is  pretty  hard  to  do.  There  were 
some  of  the  hops  that  were  really  over-ripe  and  some 
of  them  were  green,  mixed  in  all  the  samples,  of  the 
trying  of  each  bale.  Some  of  them  showed  more 
mold  than  others.  The  moldier  ones  would  be  the 
riper  hops.  That  is  about  all  you  could  tell  in  re- 
gard to  hops  without  having  a  sample. 
CROSS  EXAMINATION 
By  Mr.  Slater: 

Q.  Mr.  Wood,  you  say  that  there  were  only  80 
bales  of  this  lot  of  hops  that  you  could  grade  as  of  a 
better  quality  than  the  others? 

A.  There  were  some  80  bales  that  were  of  a  bet- 
ter quality  than  the  balance  of  the  hops,  yes. 

Q.  That  is  all  you  could  find,  now,  that  you  could 
put  into  that  grade  ? 

A.  Well,  we  didn't  exactly  grade  the  hops,  only 
for  a  better  hundred  of  them,  and  then  a  couple  more 
of  the  best  left  to  fill  out  the  car. 

Q.     Do  you  mean  to  say  that  there  was  any  ma- 
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torial  difference  between  those  80  bales  and  the  Jiext 
130  bales? 

A.     Yes. 

Q.     What  was  the  material  difference? 

A.  Well,  they  were  a  little  evener  in  color  and 
not  so  mncli  mold  in  them, 

Q.  Now,  you  give  that  opinion  now  as  an  expert, 
do  you  ? 

A.     Well,  that  is  what  the  hops  were,  yes. 

Q.  Well,  do  you  experts  ever  disagree  about 
these  things  ? 

A.  Oh,  sometimes,  in  regard  t(^  picking,  maybe 
one  fellow  would  call  hops  a  little  poorer  picked  than 
others,  in  color  yes,  they  can't  exactly  jibe. 

Q.  But  you  don't  think  you  would  disagree 
about  the  extent  of  mold  in  a  hop,  in  a  sample,  and 
the  injury  it  would  make  ? 

A.     I  hardly  think  so. 

Q.  You  don't  think  different  experts,  now 
would  disagree  materially  about  how  many  bales 
of  hops  were  of  the  best  quality  in  this  particular 
lot? 

A.  Well,  that  would  be  pretty  hard  to  tell,  in  that 
lot  of  hops,  because  some  of  them  in  inspecting  twice 
on  the  same  bale  would  show  a  little  difference  in 
each  side.  They  were  mixed,  sort  of,  don't  you 
know. 

Q.  I  see.  Well,  now,  if  some  other  expert  that 
examined  these  hops,  and  said  he  had  examined  ev- 
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vvy  bale,  set  aside  104  bales  as  containing  first  (lual- 
ity,  you  would  not  disagree  with  him,  would  you? 
A.     I  certainly  would. 

Q.  Now,  if  this  evidence  shows,  that  has  been 
admitted  here,  that  there  were  104  bales  of  those 
hops  that  were  marked  as  No.  1,  in  the  inspection  on 
the  31st  day  of  October,  1912,  would  you  say  that 
you  were  correct,  or  that  that  expert  was  correct  ^. 

A.     Well,  he  probably  stabbed  the  bales  in  differ- 
ent lots.    You  know  how  hops  are  inspected,  do  you"? 
Q.     Sure,  I  do. 

A.     Well,  as  I  said,  the  lot  was  mixed.  He  might 

have  got  the  good  side  of  a  few  bales  that  I  got  tht; 

poor  side  of  them,  and  different  fillings  in  the  baler. 

Q.     You  know  how  hops  are  put  in  a  kiln  when 

they  are  dried,  too,  don't  you? 

A.     Yes. 

Q.     They  all  go  into  the  same  kiln  and  are  mixed  ? 
A.    Yes. 

Q.     So  that  when  the  baling  is  done  at  the  kiln, 
they  are  generally  of  a  uniform  character? 
A.     Not  always. 

Q.  What  makes  that  difference? 
A.  One  kiln  can  be  dropped  off  the  dry  floor  into 
the  store  room  in  one  bunch,  and  another  kiln  next 
to  it.  And  when  they  are  filling  the  baler  they  might 
— the}"  use  big  scoops — get  a  scoopful  of  one  kiln 
and  a  scoopful  of  another.  That  would  make  a  dif- 
ference in  the  bale  of  hops. 
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Q.  Isn't  it  a  fact  that  most  of  that  difference 
occurs  at  the  time  of  picking  them ;  along  at  the  last 
of  the  picking,  the  hops  become  a  little  riper  and  a 
little  more  of  a  yellow  color;  and  of  course  being 
dried  last  they  go  in  on  top  of  the  dry  kiln  ^  Now, 
isn  't  it  possible  ? 

A.     It  could  be  that  way. 

Q.  Isn't  it  possible  those  hops  might  come  out 
by  themselves? 

A.     They  might,  j^es. 

Q.  But  that  would  not  make  a  difference  in  the 
whole  lot  of  hops,  would  it? 

A.  No;  it  would  make  a  difference  in  some  of 
the  bales,  though,  at  that. 

Q.  So  you  are  not  quite  sure  about  the  correct- 
ness of  your  opinion  if  some  other  witness  here  has 
testified  there  were  104  bales  in  this  lot  of  hops  that 
were  marked  as  No.  1? 

A.  I  would  be  if  he  used  the  same  try  holes  that 
I  did.    Yes,  sure,  I  would. 

Q.  Then  it  all  depends  upon  the  personal  judg- 
ment of  each  man  that  examines  them? 

A.  No,  it  does  not.  It  depends  on  how  the  hops 
are  baled. 

Q.  Now,  you  say  some  of  those  hops  were  not 
properly  dried? 

A.  There  were  some  30  odd  bales  of  them,  I  be- 
lieve. 

Q.     You  limit  it  now  to  30  bales? 
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A.     1  think  there  was. 

Q.     Not  more  than  that*? 

A.  There  was  more  hops  than  that  was  not  prop- 
erly dried,  that  is,  perfectly  dry.  But  there  were  30 
bales  that  were  worse  than  the  rest. 

Q.     What  was  the  trouble  with  those  30  bales  ^ 

A.     They  were  slack  dried. 

Q.     You  took  them  in  at  what  date  'i 

A.    At  the  same  time. 

Q.     What  was  that  date? 

A.     I  can't  tell  you  the  exact  date  of  that  surely. 

Q.     It  was  along  in  March,  1913,  wasn't  HI 

A.  I  can't  tell  you  the  date,  I  am  sure.  I  could 
have  looked  it  up,  but  I  did  not. 

Q.     Well,  that  was  when  they  were  sold? 

A.    Yes. 

Q.  Very  well.  Now,  that  was  some  six  or  seven 
months  after  they  had  been  baled.  And  had  any  in- 
omnths  after  they  had  been  baled.  And  had  any  in- 
jur}^ come  to  those  hops  on  account  of  being  slack 
dried,  as  you  say? 

A.     Poor  flavor,  yes. 

Q.     Poor  flavor? 

A.     Yes,  sir. 

Q.  Did  you  find  that  poor  flavor  just  in  thopc 
30  bales? 

A.     No,  sir. 

Q.     Wliei'e  did  3^ou  find  the  other  poor  flavor! 

A.     It  was  all  through  the  lot.     I  can't  tell  you 
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how  many  bales,  but  as  I  did  tell  you  before,  tlu^  80 
bales  were  the  best  flavor,  best  hops.  The  others 
were  some  of  them  a  better  flavor  than  others ;  some 
of  them  were  poorer  picked,  worse  than  others,  and 
some  of  them  moldier  than  others. 

Q.  You  say  you  bought  these  on  sample;  but 
what  grade  would  you  put  them  in  according  to  the 
commercial  custom? 

A.  I  believe  the  80  bales,  better  end  of  them  was 
what  we  would  call  a  medium  to  prime  hop,  good 
mediums  at  least. 

Q.  But  you  put  103  bales  in  that  class,  did  you ; 
and  then  you  put  103  bales  in  another  class  ? 

A.     Put  them  in  another  car,  yes. 

Q.     Now,  do  you  know  how  they  were  shipped! 

A.     They  w^ere  shipped  as  a  lot. 

Q.     As  one  lot? 

A.     Yes. 

Q.     To  one  person? 

A.  Yes;  but  on  different  samples,  one  sample. 
We  represented  the  shipment  as  arriving  80  bales 
like  one  lot  and  the  balance  like  the  other  samples, 

Q.  Do  you  know  how  they  were  sold  as  to  sam- 
ple? 

A.     How  is  that? 

Q.  Do  you  know  how^  they  were  sold  as  to  sam- 
ple? 

A.     No,  I  don't. 

Q.     Did  you  make  the  sale? 
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A.     No,  I  did  not. 

il     You  didn't? 

A.     No. 

Q.  Now,  you  testified  as  a  witness  at  the  trial 
of  tliis  case  at  Eug'ene,  didn't  you? 

A.     Yes,  sir. 

Q.  Didn't  you  testify  there  that  these  hops,  the 
wliole  lot,  were  shipped  as  one  shipment  and  went  as 
medium  to  prime  ? 

A.  I  don't  know  as  I  said  whether  they  went  as 
medium  to  prime.    The}^  did  go  as  a  lot. 

Q.     As  a  lot ;  that  is  what  I  mean. 

A.     Yes. 

Q.     But  they  went  as  medium  to  prime? 

A.  Well,  I  am  sure  that  I  didn't  say  they  went 
as  medium  to  ^Jrime,  did  I  ?    Is  that  on  there  ? 

Q.  Yes.  You  were  asked  this  question:  "What 
grade  were  the  hops?"  And  didn't  you  an- 
swer: "Medium  to  prime  is  what  we  bought  them 
for,  and  shipped  them  with  the  same  grading." 

A.  We  didn't  ship  the  poorer  end  of  those  'M) 
odd  bales. 

Q.  Didn't  you  testify  to  that  as  I  have  read  to 
you  at  the  trialof  this  case  in  Eugene? 

A.  I  don't  believe  I  hardly  did  that,  no.  We 
shipped  them  as  a  lot  at  two  carloads.  I  know  that. 
But  as  to  shipping  the  poor  end  of  those  hops  as 
medium  to  prime  hops,  it  wasn't  done. 

Q.     Do   you   know   what   particular   quality   of 
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hops  is  required  by  this  contract'? 

A.     1  have  heard  it  talked  about,  yes. 

Q.     Bid  you  ever  see  the  contract? 

A.     No,  I  have  not. 

Q.  Who  undertook  to  relate  to  you  the  quality 
described  in  this  contract? 

A.  I  have  heard  it  discussed  by  different  peo- 
ple. I  believe  I  discussed  it  with  Mr.  Edmunson 
there  himself  one  time. 

Q.  So  you  understood  at  the  time  you  bought 
these  hops  and  inspected  them  as  to  what  the  re- 
quirements of  this  particular  contract  were? 

A.  No,  I  don't  believe  I  did.  It  is  since  then 
Mr.  Edmunson  and  I  were  talking  about  the  lot  and 
about  the  contract. 

Q.  Now,  isn  't  it  a  fact  that  at  the  time  you  were 
taking  these  hops  in,  there  was  a  conversation  be- 
tween you  and  Mr.  Wood  about  what  this  contract 
required  ? 

A.     Myself  and  Mr.  whom? 

Q.     Mr.  Edmunson,  I  should  say? 

A.  Edmunson.  Well,  I  don't  hardly  remem- 
ber whether  there  was  or  not.  But  it  is  understood 
— now,  I  don't  know — I  never  saw  this  contract — 
but  it  is  understood  that  hops  delivered  under  a  con- 
tract takes  Specified  quality  as  primes  or  better; 
primes  or  choice,  one  or  the  other.  I  don't  know 
what  his  contract  calls  for. 

Q.     Well,  didn't  you  say  to  the  defendant  liere, 
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Mr.  Edmunsoii,  and  his  brother,  in  a  conversation 
just  after  you  had  accepted  and  received  these  hops, 
that  there  were  20,000  pounds  of  these  hops  that 
ought  to  have  been  received  on  this  contract? 

A.     I  will  tell  you  what  I  did  say. 

Q.     Well,  what  was  if? 

A.  That  the  80  bales — it  seemed  like  that  Mr. 
Edmunson  and  Mr.  Hinkle  could  have  gotten  togeth- 
er on  the  80  bales.  I  didn't  say  according  to  the  con- 
tract.   I  do  remember  that. 

Q.     You  didn't  say  then — 

A.  That  they  should  take  them  under  the  con- 
tract. I  didn't,  because  I  never  read  their  contract; 
haven't  seen  it  till  this  day.  But  I  did  say  it  seemed 
like  the  80  bales  better  quality  they  could  have  get- 
ten  together  on.  Now,  you  ask  Mr.  Edmunson  the 
question — 

Q.  That  is  all  you  said  about  that  matter  at  that 
time  ? 

A.     I  believe  so,  yes. 

Q.  Now,  you  testified,  Mr.  Wood,  that  some  of 
these  hops  were  over-ripe.  Now,  how  did  that  af- 
fect the  maturity  of  the  hop? 

A.  Well,  that  was  surely  a  mature  hop.  If 
it  was  not  moldy,  it  was  all  right. 

Q.  How  did  it  affect  the  quality  of  the  hop, 
then  ? 

A.  You  want  the  quality  of  the  sample,  or  d(> 
you  want  just  what  the  over-ripe  hop  is? 
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Q.  No,  1  want  your  judginciit  about  the  quali- 
ty of  this  sample. 

A.  Well,  there  was  some  of  them  over-ripe  and 
some  of  them  not  ripe  enough — probably  different 
parts  of  the  yard. 

Q.  From  what  particular  characteristics  of  the 
sample  did  you  come  to  that  judgment '^ 

A.  How  is  that  ?  Well,  because  some  of  the  hops 
were  over-ripe  by  being  red,  and  some  of  them  were 
green.    Just  mixed  in  the  sample. 

Q.  Well,  don't  you  know,  as  a  matter  of  fact, 
that  in  picking  a  reasonably  large  yard  that  the  last 
of  the  picking  usually  is  a  little  riper  than  the  first? 

A.     Yes. 

Q.  They  cannot  all  be  of  the  same  degree  of  col- 
or, can  they? 

A.  Well,  they  can  be  practically  so,  yes ;  but  not 
exactly  the  same.  The  first  day's  picking  and  the 
last  day's  picking — will  be  a  difference  in  color;  that 
is  very  true. 

Q.  What  you  men  mean  to  get  at  is  the  general 
average  of  the  crop? 

Objected  to  as  incompetent,  irrelevant  and  im- 
material. 

COURT: — I  think  that  is  a  pertinent  question. 
T  will  overrule  the  objection. 

MR.  WILLIAMS :— Note  an  exception. 

Q.     (Question  read.) 

A.     Well,  yes.     There  was  some  of  them  green 
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ill  each  sample,  and  some  of  them  were  ripe — mixed 
— as  you  were  talking  a  while  ago  about  where  those 
were  dumped  off  the  kiln  floor. 

Q.  AVell,  you  would  expect  to  find  in  most  any 
crop  a  few  burrs  that  would  be  a  little  riper  tliau 
others  ? 

A.     Yes ;  but  not  moldy. 

Q.  I  am  not  talking  about  the  mold.  I  am  talk- 
ing about  the  ripeness  of  them  now. 

A.  Yes,  but  not  over-ripe.  These  hops  were 
over-ripe,  were  red. 

Q.  About  the  green  hops.  Do  you  say  they  were 
an  immature  hop  ? 

A.     Some  of  them  were,  yes. 

Q.  How  do  you  arrive  at  that  judgment — just 
because  they  were  green? 

A.  Because  they  were  of  green  color  and  thin. 
There  was  not  very  much  lupuline  in  them — in  other 
words,  much  pollen. 

Q.  Now,  that  pollen  is  in  the  center  of  the  hop 
burr,  isn't  it? 

A.    Yes,  sir. 

Q.  Now,  that  is  the  real  beer-making  quality  of 
the  hop,  isn't  it. 

A.     It  is  one  of  them,  evidently. 

Q.  Now,  couldn't  a  choice  hop  be  greenish  in 
color  ? 

A.     Not  very  well.    It  could  be  fully  mature — 

Q.     Choice  hops  could  not  be  of  that  quality  un- 
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less  it  was  a  fully  matured  hop  ? 

A.  It  would  have  to  be  fully  matured  to  be 
choice,  yes. 

Q.  Your  opinion  is  that  a  greenish  hop  could  not 
be  fully  matured  ? 

A.     Yes,  it  can  be  fairly  mature,  but  not  ripe. 

Q.  Not  ripe.  So  that,  judging  from  the  color, 
you  would  say  that  a  choice  hop  could  not  be  of  a 
greenish  color? 

A.     No,  it  could  not  be  green,  no. 

Q.  Well,  then,  in  that  respect  your  judgment 
differs  from  other  experts  that  have  testified  here 
at  this  trial,  doesn't  it? 

A.     Probably  it  does,  if  they  say  so. 

Q.  Now,  how  do  you  judge  as  to  the  deficiency 
of  lupuline  in  a  hop  ? 

A.  By  opening  the  burrs,  as  a  rule ;  looking  nt 
the  edge  of  a  sample  after  pulling  out  a  square-cut 
sample. 

Q.     From  the  color  of  it  ? 

A.  Well,  a  whole  lot  on  the  color.  You  can  tell 
whether  a  hop  is  fat  or  not  by  looking  at  a  sample 
pretty  well  from  the  color. 

Q.  Well,  now,  if  it  should  appear  that  these 
hops  that  you  say  are  of  an  immature  character", 
upon  a  chemical  analysis  should  have  a  quantity  of 
resin  or  lupuline  in  the  pollen  up  to  the  good  avov- 
age  of  a  choice  hop,  then  would  you  still  say  that  your 
method  of  examination  is  accurate  as  against  thai 
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inetliod  of  testing? 

A.  Why,  wc  })uv  and  soil  hops  according  to  the 
quality  that  the  hrewers  buy  them  at,  is  looking  at 
the  sample.  And  some  brewers,  of  course,  will  take 
a  greener  hop  than  others.  Some  of  them  want  riper 
hops.  But  I  believe  if  a  hop  is  green  and  poor  fla- 
vor that  it  cannot  be  anything  but  immature. 

Q.  You  judge,  then,  because  the  hop,  smelling, 
of  it'^ 

A.     Yes. 

Q.     Has  a  poor  flavor  ? 

A.     Yes. 

Q.     That  it  would  be  an  immature  hoj)? 

A.     Yes. 

Q.  Now,  if  you  contract  merely  to  buy  a  ma- 
ture hop,  without  respect  to  color  or  anything  else, 
would  you  undertake  to  say  you  can  determine  the 
maturity  of  that  hop,  the  extent  of  it,  with  greatev 
certainty  than  by  a  chemical  analysis'? 

A.  Not  greater,  I  don't  suppose,  no.  But  that 
is  not  buying  and  selling  hops.  The  way  we  handle 
our  goods  isn't  that  way. 

Q.     I  am  not  talking  about  that. 

A.  I  don't  know  anything  about  the  chemical 
analysis  of  hops,  I  am  sure. 

RE-DIRECT  EXAMINATION 

Q.  At  the  time  you  loaded  the  hops,  put  them  in 
the  car,  and  were  settling  with  Mr.  Edmunson  for 
them,  was  there  anything  said  between  you  and  Mr. 
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Edmunson  in  regard  to  the  claim  of  Klaber,  Wolf 
&  Netter  against  Edmunson  over  advances'? 

A.  I  understood  there  was  mone}^  due  Klaber, 
Wolf  &  Netter.  Mr.  Edmunson  told  me  at  the  time 
he  was  going  to  pay  them. 

Examination  by  Juror: 

Q.  Did  you  pay  14  cents  a  pound  for  80  bales 
or  103? 

A.     I  believe  it  was  103.    I  could  not  tell  you. 

Q.     I  mean  for  the  whole  carload. 

A.  I  could  not  tell  you  right  off-hand  whether 
we  paid  14  cents  for  more  than  80  bales  or  not.  I 
know  there  was  three  prices.  There  was  one  small 
lot— it  was  8,  10  and  14.  But  I  don't  know  just  how 
many  bales  there  were. 

RE-CROSS  EXAMINATION 

Q.  You  say  that  you  understood  from  your  co]i- 
versation  that  Mr.  Edmunson  was  going  to  pay  Kla- 
ber, Wolf  &  Netter  ? 

A.     He  told  methat  he  was  going  to,  yes. 

Q.     Can  you  give  his  exact  words  ? 

A.  No,  I  don't  believe  I  can.  I  asked  him  about 
settling  with  Klaber,  Wolf  &  Netter  before  the  hoj)s 
were  shipped,  because  we  didn't  want  to  pay  the 
wrong  man — something  to  that  effect.  And  he  said 
that  he  was  going  to  settle  with  Klaber,  AVolf  &  Net- 
ter; and — now,  I  don't  know  just  exactly  the  w(U'ds; 
but  that  was  the  conversation. 

Q.     That  is  all  he  said  at  that  time  ? 
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A.     1  believe  so. 

Q.  And  you  gave  him  a  clear  draft  for  the 
aiiiouiit  of  the  purchase  price  of  these  hops? 

A.     Eithcu'  that  day  or  the  next,  I  am  not  sure. 

Q.     On  whom  was  that  draft  drawn? 

A.     On  H.  L.  Hart. 

Q.     The  man  for  whom  you  had  purchased  theml 

A.     Yes,  sir. 

Q.     Did  you  make  the  contract  of  purchase? 

A.     Yes,  1  bought  them  from  Mr.  Edmunson. 

Q.     Upon  what  did  you  agree  to  pay  him? 

A.     How  much  a  pound  ? 

Q.     Yes. 

A.     Let's  see.    I  believe  it  was  14  and  10  cents. 

Q.  Was  that  the  price  agreed  on  at  the  time 
you  agreed  to  buy  them? 

A.  Well,  I  am  not  sure.  I  believe,  according 
to  the  samples  we  bought  those  hops  on,  a  price  of 
10  cents  v\^as  on  part  of  them. 

Q.  Yes.  But  you  had  these  samples  when  you 
made  the  offer,  didn't  you? 

A.     I  had  the  original  samples  I  cut  out,  yes. 

Q.  When  you  made  an  offer,  and  you  off'ered 
him  14  cents  for  the  whole  lot  on  that  sample? 

A.    Yes. 

Q.  Then  when  you  went  and  inspected  the 
h()})s  you  cut  him  down  to  10  cents  on  103  bales  and 
down  to  8  cents  on  another  lot? 

A.     On  the  poorer  hops;  we  took  them  in  at  the 
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price,  yes. 

RE-DIRECT  EXAMINATION 

Q.     Why  did  you  cut  them  down'^ 

A.  Well,  the  hops  were  not  like  the  samples  we 
had.    They  were  poorer. 

Excused. 

Plaintiff  rests. 

John  M.  Edmunson,  defendant,  being  called  as 
a  witness  in  his  own  behalf,  being  duly  sworn,  tes- 
tified in  substance  as  follows: 

That  he  is  defendant  in  the  case,  and  the  other 
defendant  is  his  mother,  and  his  mother  had  nothing 
to  do  with  the  running  of  the  yard;  had  no  interest 
in  the  C(mtract;  he  had  purchased  the  property  and 
it  belonged  to  him;  she  still  held  the  title;  he  had 
been  in  the  hop  business  since  1890;  he  had  raised 
hops  for  a  long  time,  and  for  the  last  ten  or  fifteen 
years  had  been  mixed  up  with  dealers  one  way  or 
another,  sampling  and  doing  some  inspecting;  that 
he  looked  after  the  cultivaticm  of  these  hops  himself ; 
did  a  great  deal  of  the  work  in  the  yard  ahme. 

Q.  Now  state  about  the  care  that  you  used  in 
cultivating  your  yard,  in  what  manner'? 

A.  Well,  I  usually  cultivate  the  yard  according 
to  the  common  custom  they  use  in  producing  hops. 
1  have  carefully  cultivated  and  sprayed  and  attend- 
ed to  them  in  every  way  in  order  to  produce  a  good 
crop,  get  a  good  crop. 

Q.     And  about  picking? 
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A,  Well,  I  was  unusually  particular  on  the  pick- 
ing- on  account  of  the  contract  I  had,  because  the 
market  was  lower  than  the  contract  price. 

Q.  Did  you  exercise  personal  supervision  over 
your  3^ard  and  the  drying  and  picking  of  your  hops  ? 

A.     Yes,  sir. 

Q.  Now,  testify  as  to  the  manner  in  which  you 
dried  your  hops  and  the  care  you  used. 

A.  Wh.y,  I  dried  them  in  the  usual  way,  the 
usual  manner  that  the}^  use  in  drying  hops  to  put  up 
a  good  sample. 

Q.     How  many  hop  houses  did  you  have  ? 

A.  I  had  two  houses,  which  contained  three 
floors,  one  double  house  and  one  single  house. 

Q.     And  how  many  acres? 

A.     About  30  acres  in  hops, 

Q.  There  has  been  some  intimation  here  in  the 
testimony  that  you  might  have  overloaded  your  kilns 
in  the  process  of  drying.  What  is  the  fact  about 
that? 

A.     I  never  do  overload  the  kilns. 

Q.  How  deep,  generally,  did  you  bank  the  hops 
in  laying  a  floor  for  drying  ? 

A.  Oh,  sometimes  20  inches;  sometimes  more, 
sometimes  less.  That  would  depend  on  the  day's 
picking  to  a  certain  extent. 

Q.  And  also  it  would  depend  somewhat  on  the 
natui-e  of  the  weather,  wouldn't  it? 

A.     Yes,  on  the  nature  of  the  weather,  and  also 
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on  the  time  that  you  would  take  to  dry  them.     T(j 
dry  a  big  floor  you  would  take  more  time;  to  dry  a 
small  floor  doesn't  take  so  much  time. 

Q.  Did  you  use  the  same  houses  that  you  had 
alwa.ys  used? 

A.     Yes,  sir. 

Q.  Did  you  ever  have  any  trouble  before  about 
smoking  the  hops  while  drying  them,  or  stewing 
them.? 

A.  No,  I  never  had  any  trouble  whatever  with 
smoke  or  anything  like  that  in  all  my  experience  in 
di'vino-  hops  in  those  houses. 

0.  Now,  what  is  the  fact  as  to  whether  vou  dried 
these  hops  in  question  in  the  same  manner  that  you 
had  alwavs  dried  your  hops  ? 

A.  _  Well,  I  use  the  same  process ;  run  about  the 
same  heat  ordinarily. 

Q.  Now,  what  is  the  fact  about  your  hops  fall- 
ing down  in  the  yard  during  the  picking  season?  Did 
they  fall  down  to  any  extent  ? 

A.  Not  to  any  extent.  There  were  some  yards 
broke  down  some;  some  wires  broke.  But  it  didn't 
let  the  yard  down  on  the  ground.  That  is,  it  didn't 
let  the  hops  down  on  the  ground.  It  didn't  go  low 
enough. 

Q.  What  is  the  fact  about  hop  raisers,  during 
hop  picking  time,  usually  having  more  or  less  diffi- 
culty of  that  kind  always  ? 

A.     Well,  during  wet  seasons  they  are  liable  to 
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break  any  time.    The  wire  is  liable  to  snap  and  the 
hops  come  down  on  account  of  the  heavy  rains,  heavy 
weight  coming  on  the  vines. 

Q.     Now,  how  is  your  hop  yard  wired? 

A.  Well,  there  is  about  23  or  24  acres  of  it,  some- 
thing like  that,  is  on  a  wire  trellis,  and  about  six  or 
seven  acres  is  on  the  old  fashioned  pole  system — a 
pole  to  every  hill. 

Q.  Now,  there  is  some  testimony  here  that  Mr. 
Hinkle  and  Mr.  Hayes  went  up  to  Goshen  same  time 
about  the  first  of  October  to  examine  the  hops  raised 
by  you,  in  1912.  You  may  state  now  what  took  place 
there  at  that  time. 

A.  Well,  they  came  up  there  on  about  that  date, 
and  I  met  them  by  appointment  at  Goshen  for  the 
purpose  of  inspecting  the  hops  under  the  contract. 
And  we  went  over  to  the  warehouse,  got  the  keys,  I 
think,  from  the  depot  man  or  the  warehouse  man; 
opened  it  up,  and  went  in.  Mr.  Hinkle  pulled  down 
a  couple  of  bales  and  took  two  samples,  one  f  rcmi  each 
bale;  looked  at  them;  took  up  a  little  time  and  told 
me  that  they  could  not  take  the  hops  on  those  sam- 
ples on  the  contract ;  could  not  take  the  hops.  And 
I  told  him  I  supposed  that  he  was  there  to  inspect 
the  hops,  and  asked  him  if  he  intended  to  reject  the 
hops  on  the  two  samples.  And  he  said  that  was  all- 
he  could  do.  We  had  some  more  conversation  about 
the  inspection.  I  wanted  him  to  inspect  them  at  that 
time,  and  he  refused  to,  inspect  them — said  they  had 
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a  lot  of  work  or  something-.  1  told  him  that  1  would 
like  to  have  it  done  because  I  was  in  a  hurry  to  get 
the  thing  off  my  hands.  I  had  kept  them  now  for 
quite  a  while.  The  market  was  going  down  and  I 
wanted  to  get  rid  of  the  rest  of  the  hops.  I  had  more 
than  the  contract  called  for ;  and  they  had  the  privi- 
lege of  selecting  from  the  whole  bunch,  from  all  the 
bales.  1  could  not  sell  the  extra  hops  left  over  with- 
out they  had  selected— they  had  to  make  their  selec- 
tion first,  as  I  understood  the  contract. 

Q.  Now,  was  there  anything  said  there  about 
selling  the  hops  ? 

A.  He  told  me  that  he  could  not  take  the  hops, 
and  I  asked  him  what  he  could  do.  I  expected  maybe 
that  he  had  in  view  they  might  handle  the  hops  in 
some  way.  And  he  said  no,  they  could  not  handle  the 
hops  at  all.  He  advised  me  then  to  sell  the  hops  to 
someone  else.  And  after  that  we  had  a  private  con- 
versation together,  and  he  demanded  the  money  back 
on  the — he  demanded  the  advance  money  back. 

Q.     That  was  on  the  3rd  of  October,  was  it  ? 

A.     It  was  on  the  3rd  of  October. 

Q.  Now,  was  there  anybody  present  with  you 
and  Mr.  Hinkle  when  he  demanded  that  money  back  ? 

A.     There  was  not. 

Q.     Where  were  you? 

A.  We  were  out  on  the  porch  together,  by  our- 
selves— the  porch  of  the  warehouse. 

Q.     Now,  what  did  vou  tell  him  when  he  said  to 
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you  that  }'ou  could  sell  the  hops  to  some  other  parties 

aud  demanded  the  money  back  1 

A.  I  told  him  that  I  could  not  pay  the  money 
back. 

Q.  Well,  what  was  said,  if  anything,  by  you  as 
to  the  quality  of  the  hops  ? 

A.  I  told  him  I  thought  I  had  hops  good  enough 
to  fill  the  contract,  a  sufficient  number  of  them. 

Q.     Then  what  did  he  say  about  that  ? 

A.  Well,  he  didn't  say  anything  that  I  remem- 
ber. He  said  he  didn  't  do  the  grading.  They  did  the 
grading  down  there  at  the  office  at  that  time.  He  also 
said  if  the  hops  ran  prime,  why,  he  would  take  them 
on  the  contract. 

Q.     What  was  your  last  remark? 

A.  He  also  said  if  the  hops  were  prime  he  would 
take  them  on  the  contract  at  that  time. 

Q.     And  then  what  did  you  do  ? 

A.  Well,  that  was  about  all  there  was  done  or 
said  at  that  time.  He  and  Mr.  Hayes  returned  down 
to  Eugene,  I  think. 

Q.  Well,  were  you  sick  that  day,  or  complain- 
ing ? 

A.    No. 

Q.     Please  speak  out. 

A.     No,  I  was  not  sick. 

Q.  Did  you  have  any  conversation  after  that  and 
during  the  same  day  with  Mr.  Hinkle? 

A.     Yes.    When  I  got  back  home,  it  was  about 
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noon,  I  think.  He  called  me  up  from  somewhere  be- 
low, perhaps  Eugene,  said  he  would  be  back  up  that 
afternoon  to  inspect  the  hops.  And  meantime  my 
baby  got  sick ;  I  had  to  go  after  medicine  down  to  a 
town  called  S^jringfield ;  and  while  I  was  on  the  road 
after  medicine  I  met  Mr.  Hinkle.  He  came  up  on 
the  train,  I  believe.  I  told  him  to  go  ahead  and  in- 
spect them,  that  I  had  to  go  to  Springfield  and  would 
be  back  as  quick  as  I  could  get  there.  He  said  he 
would  not  do  it  himself.  He  caught  the  next  train 
back  for  Eugene.  That  was  just  between  trains  he 
was  there. 

Q.     Now,  there  is  some  testimony  here  to  the  ef 
feet  that  you  told  him  that  you  were  not  in  a  hurry 
about  having  the  hops  inspected,  or  words  to  that 
effect.    Was  there  anything  said  by  you  in  that  re- 
spect ■? 

A.  No,  I  never  told  him  that  I  was  not  in  a 
hurry.  It  was  just  the  reverse.  I  was  in  a  hurry 
to  get  the  hops  off  my  hands. 

Q.  Now,  the  second  time  that  they  were  up  there, 
state  what  occurred  then  *? 

A.  Well,  the  second  time  they  came  up  they  came 
up  in  a  buggy  and  came  down  home,  called  me  out, 
and  Mr.  Hinkle  told  me  that  they  had  come  up  t<» 
inspect  the  hops.  And  I  told  Mr.  Hinkle  that  I  didn  't 
think  I  would  let  him  inspect  the  hops  because  he  had 
regularly  rejected  them  before,  and  w(^  argued 
around  there  for  an  hour,  I  suppose;  talked  about 
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one  tliiiii;  and  another,  and  finally — I  hadn't  inspect- 
ed them  myself  as  j^et,  I  didn't  know  what  I  had  ex- 
aetl\' — 1  told  him  we  might  as  well  go  up  and  inspect 
them  anyway,  that  we  could  inspect  them  in  a  little 
while  I  supposed.  And  he  stated  before  I  made  that 
arrangement  that  he  would  take  whatever  prime  hops 
I  had  on  the  contract. 

Q.  Now,  do  you  know  what  day  of  the  month 
that  was  ? 

A.  That  was  on  the  31st  of  October,  the  last  day 
of  October. 

Q.  Now,  who  else  was  there  with  you  and  Mr. 
Hinkle  at  the  time  of  this  last  inspection? 

A.  There  was  not  anybody  there.  Mr.  Hinkle 
and  Mr.  Hayes  and  myself  inspected  the  hops. 

Q.  Was  your  brother  there  at  all  during  that 
day? 

A.  Well,  I  don't  remember  whether  he  was  there 
that  day  or  not.  I  don't  think  he  was.  He  might 
have  been  there  during  the  last  end.  I  don't  ])elieve 
he  was  there  that  day,  though. 

Q.  What  did  you  do  there  that  day  about  in- 
specting the  hops? 

A.  Well,  we  inspected  the  hops  in  the  usual  man- 
ner b}^  taking  so  many  samples,  by  prodding  each 
and  every  bale. 

Q.     Who  made  the  inspection  ? 

A.     Mr.  Hinkle  made  the  chief  inspection. 

Q.     Did  your  brother  assist  in  handling  the  bales 


J.  M.  Edmunsou  and  M.  J.  Ed  man  son       \M 

(Tostimoiiy  of  John  M.  Kdmunson.) 
at  all? 

A.  No;  I  don't  think  my  brother  Avas  there  that 
day. 

Q.  Do  yon  know  what  is  the  custom  in  respect 
to  handling  bales  during  the  inspection  ? 

A.  Well,  the  warehouse  men  usually  handle  the 
hops— take  them  down  and  are  supposed  to  put  them 
up,  in  the  ordinary  hop  business. 

Q.  After  they  had  inspected  the  hops  the  last 
time,  will  you  state  just  what  Mr.  Hinkle  told  you 
about  the  hops  % 

A.     After  he  inspected  them  ? 

Q.  Yes,  or  during  the  time  he  was  inspecting 
them. 

A.  Well,  during  the  time  he  was  inspecting, 
why,  once  in  a  while  we  would  have  a  little  conver- 
sation. I  would  tell  him  that  he  was  grading  them 
pretty  hard,  there  was  lots  of  good  hops  in  there ;  and 
he  would  grade  them  just  the  same  and  make  no  dif- 
ference. As  a  matter  of  fact,  when  it  came  down  to 
the  point,  I  asked  him  why  he  graded  them  one  way 
and  why  he  graded  them  another,  and  I  would  ask 
him  also  what  he  called  the  hops.  He  said  he  didn't 
know  what  they  called  them  at  the  office,  that  they 
graded  them  down  there.  When  we  went  up  there 
he  didn't  have  any  samples  to  match  them  with.  In 
the  grading  that  they  took  from  the  office;  didn't 
grade  them  on  the  matched  samples  that  they  had  re- 
ceived before  I  sent  samples  to  him  about  the  15th 
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of  September,  I  think,  immediately  after  I  got  the 
hops  baled,  all  those  baled  that  were  picked.  When 
I  was  through  picking  I  was  practically  through  bal- 
ing and  was  ready  to  sell  or  deliver  or  do  anything 
I  wished.  I  didn't  have  a  big  cooler  to  keep  them  in ; 
so  that  I  sent  samples  of  my  own— cut  them  myself. 

Q.  Now,  did  you  have  any  conversation  with  Mr. 
Hinkle  that  same  day  after  he  had  finished  the  exam- 
ination of  the  hops  ? 

A.    Yes. 

Q.     Where  was  that  conversation  ? 

A.     That  conversation  was  over  in  a  horse  shed. 

Q.     How  did  you  come  to  go  over  there  1 

A.  Well,  Mr.  Hinkle  didn't  want  anybody  to  lis- 
ten to  the  conversation  that  we  might  have  between 
ourselves.  We  went  over  there  about  50  yards  in  the 
mud.    We  had  a  little  conversation. 

Q.     Well,  now,  state  what  occurred  there '? 

A.  Well,  he  said  that  he  could  not  take  the  hops, 
that  they  didn't  show  the  quality  that  he  figured  they 
required  down  below,  which  meant  his  office;  and 
that  he  could  not  take  the  hops  under  the  contract, 
and  he  demanded  his  money  again. 

Q.     Well,  what  did  you  say  to  Mr.  Hinkle  ? 

A.  I  told  him  that  I  could  not  pay  him  the 
money ;  that  I  thought  they  ought  to  take  most  of  the 
hops  on  the  contract,  or  all  the  hops;  that  he  hadn't 
taken  a  good  line  of  samples  to  show  the  office,  and 
I  didn't  like  his  inspection. 
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Q.  Well,  what,  if  anything,  did  you  say  to  Mr. 
Hinkle  about  handling  the  hops  at  that  time? 

A.     How  do  you  mean,  marketing? 

Q.  Under  this  special  provision  of  the  contract 
that  has  been  called  in  question. 

A.  Well,  I  didn't  say  anything  only  that  he  r(^- 
fused — the  conversation  was  that  he  refused.  He 
told  me  that  he  could  not  take  the  hops  under  the 
contract;  that  he  would  have  to  reject  them;  and 
he  could  not  handle  them  under  any  consideration. 
That  was  the  conversation  with  reference  to  takiuir 
them  under  the  contract.  He  said  he  could  not  take 
them  under  the  contract  or  any  other  way. 

COURT: — Did  you  and  he  disagree  as  to  the 
quality  of  the  hops? 

A.     At  the  time  of  the  inspection? 

COURT:— Yes. 

Q.  Now,  as  I  understand  you,  he  told  you  that 
he  would  not  take  the  hops  under  any  conditions 
whatsoever  ? 

A.     That  is  the  conversation. 

Q.  Can  you  give  the  exact  words  he  said  in  an- 
swer to  that? 

A.     He  said  that  he  could  not  take  the  hops  un 
der  any  consideration,  either  under  the  contract  ()i' 
under  any  other  way. 

Q.  Now,  you  testify  that  he  demanded  back  the 
money.  What,  if  anything,  did  you  say  about  pay- 
ing back  the  money? 
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A.  1  told  liim  that  I  could  not  pay  hhn  back 
the  money ;  that  I  didn't  know  what  I  would  do  about 
the  money  at  that  time. 

Q.  Now,  were  you  familiar  with  the  market 
price  of  hops  during  the  year  1912? 

A.     I  knew  quite  a  little  about  the  market. 

Q.  What  was  the  market  price  of  hops  during 
October,  1912? 

A.  Well,  the  market  price  ran  all  the  way  from 
20  cents  down  to  15  cents  and  14  cents.  Some  hops 
were  bought  in  that  section  for  less  than  that. 

Q.     Well,  what  do  you  mean  by  running  down? 

A.  The  market  had  a  downward  tendency.  Dur- 
ing the  middle  of  October  it  went  down,  and  then 
during  the  last  of  October  it  came  back  a  cent  or 
two ;  and  then  it  went  down  again  immediately  after, 
in  November. 

Q.  W^hat  w^as  the  market  price  of  choice  hops 
along  about  the  31st  of  October? 

A.  Well,  they  were  worth  about  15  or  16  cents 
up  in  that  section,  it  seems  to  me. 

Q.     What  was  the  market  price  of  prime  hops  ? 

A.  Well,  they  would  run  along  about  14  cents — 
15. 

Q.  Now,  after  Mr.  Hinkle  had  rejected  these 
hops,  what  did  you  do  about  selling  them  ? 

A.     I  didn't  hear  the  question. 

Q.     (Question  read.) 

A.     Well,  immediately  after  he  rejected  them  the 
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market  dropped  and  commenced  to  fall.  And  dur- 
ing the  month  of  November  the  market  di'opjx'd 
down  to  ten  cents  and  ten  and  a  half  and  eleven  in 
that  section;  lots  of  hops  bought  in  that  section  at 
101/2  cents.  So  that  I  let  the  proposition  slide,  as  a 
matter  of  fact,  and  kept  the  hops;  figured  that  the 
market  would  perhaps  come  back.  And  it  finally 
did  come  back.  I  kept  the  hops  until  about  the  10th 
or  12th  of  March,  when  I  sold  them. 

Q.     Whom  did  you  sell  them  to  ? 

A.     I  sold  them  to  Hart,  Hart  and  Company. 

Q.     Was  that  just  an  oral  contract  you  had  then  1 

A.  Yes,  it  was  the  ordinary  sale  contract  the}^ 
make  between  buyers  and  sellers. 

Q.     What  were  you  to  get  for  them  ? 

A.  I  was  supposed  to  get  14  cents  for  the  entire 
crop  straight  through. 

Q.     And  were  they  sold  on  sample! 

A.  Yes,  they  were  sold  on  sample.  They  had 
samples  out  of  the  crop. 

Q.     How  many  samples  did  they  have'? 

A.  Oh,  they  had  perhaps  seven  or  eight  8am})les, 
They  had  quite  a  line  of  samples  out  of  the  crop, 
more  than  anyone  else. 

Q.  Now,  how  long  after  you  made  this  contract 
of  sale  was  it  until  the  hops  were  inspected  and  ta- 
ken in  by  Mr.  Hart  ? 

A.     AYell,  I  think  it  was  three  or  four  days. 

Q.     What  was  the  condition  of  the  market  dur- 
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iiig  that  time  ? 

A.  It  fell,  from  the  offers  that  I  received  from 
dealers,  it  fell  at  least  two  cents. 

Q.  Now,  when  they  came  to  inspect,  state  what 
occurred  there  at  that  time. 

A.  Well,  when  they  came  to  inspect,  they  looked 
through  the  hops,  quite  a  lot  of  them,  and  said  that 
they  could  not  take  them  at  that  price. 

Q.     Did  they  give  any  reason  for  if? 

A.  Well,  they  didn't  give  any  particular  reason 
for  it,  no.  They  said  the  quality  would  not  come 
u])  to  what  they  figured  on,  I  suppose.  The  market 
had  dropped  meantime  a  couple  of  cents.  They 
made  no  objection  to  the  hops. 

Q.  Now,  what  was  the  market  value  of  hops  at 
the  time  you  made  this  sale — that  is,  of  choice  hops, 
if  there  was  any  market  1 

A.  At  the  time  I  made  this  sale,  between  14  and 
15  cents. 

Q.  And  what  was  the  market  price  at  the  time 
you  delivered  them? 

A.  Well,  it  was  down  in  that  section  to  along 
about  12  cents. 

Q.  Now,  when  they  insfjected  them  and  pre- 
pared them  for  shipment,  what  did  they  do  about 
taking  out  samples? 

A.  Well,  they  took  out — they  usually  take  out 
about  so  many  samples,  about  one  sample  out  of 
every  tenth  bale.    They  took  it  when  they  inspected ; 
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tliey  took  out  a  line  of  samples;  that  means  about 
one  out  of  every  tenth  bale.  That  would  mean  some- 
thing like  twenty  samples  they  took  out  at  the  first 
inspection.  Then  when  they  came  back  to  ship,  a 
few  days  afterwards,  they  took  out  another  line  of 
samples. 

Q.     What  did  they  call  these  ? 

A.     They  call  those  the  shipping  samples. 

Q.  And  where  did  they  place  them,  now,  innne- 
diately  after  they  had  drawn  the  sample  out  of  the 
bale? 

A.  They  had  those  samples  lined  up  on  top  of 
a  row  of  bales  that  were  standing  on  end,  outside  of 
the  house.  They  were  standing  out  on  the  porch  un- 
der the  light. 

Q.  Those  samples  represented  the  whole  crop, 
did  they? 

A.  Yes,  those  samples  represented  the  whole 
crop. 

Q.  Were  those  samples  separated,  as  represent- 
ing different  qualities? 

A.     They  were  not. 

Q.     They  were  all  in  one  line  ? 

A.     All  in  one  line,  set  along  in  a  row. 

Q.     Now,  did  you  get  any  of  those  samples? 

A.  Yes,  I  took  one  of  those  samples.  T  ])icked 
out  what  1  thought  was  an  average  sample  out  of 
that  bunch  of  shipping  samples  and  kept  it. 

Q.     Did  you  ask  them  for  that  sample  ? 


144  Max  Wolf,  vs. 

(Testimony  of  Jolm  M.  Edmunson.) 

A.     1  did. 

Q.     And  ,you  asked  tlieni  to  select  one  for  you*^? 

A.  I  did  at  first,  asked  them  to  pick  me  out  a 
good  average  sample,  and  they  refused  to  do  it.  They 
didn't  want  to  do  it,  so  I  picked  out  one  myself,  and 
asked  their  judgment  on  it,  and  they  said  they 
thought  it  was  a  good  average  sample  of  the  lot. 

Q.     Now,  what  did  you  do  with  that  sample '? 

A.  Well,  I  preserved  that  sample,  kept  it  and 
used  that  as  part  of  the  evidence  in  the  case  that  I 
had. 

Q.  I  mean  what  did  you  do  with  it  with  refer- 
ence to  linding  out  the  quality  of  the  hops  it  repre- 
sented *? 

A.     Why,  I  had  it  analyzed. 

Q.     Where? 

A.     At  Corvallis. 

Q.     By  whom'? 

A.     By  Professor  Pilkington. 

Q.  I  understand  you  to  say  you  delivered  tliis^ 
sample  to  him"? 

A.  I  sent  it  to  Mr.  Pilkington  later  in  the  sea- 
son, about  the  first  of  June,  to  have  it  analyzed. 

Q.  Now,  there  is  some  testimony  offered  here 
by  the  plaintiff  that  at  the  time  you  sold  these  hops 
and  received  a  draft  for  it,  that  you  said  you  would 
make  arrangements  with  plaintiffs  about  their  de- 
mand, or  settle  with  them.  What  is  the  fact  about 
that? 
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A.  I  don't  remembei'  just  what  Avas  said  al)oiit 
that.  I  told  him,  I  think,  that  if  there  was  any  set- 
tlement to  be  made  at  all  with  Klaber,  Wolf  &  Net- 
ter,  that  I  would  do  it.  I  think  that  was  the  language 
I  used. 

Q.  Now,  did  you  examine  the  samples  that  were 
taken  from  your  hops  at  all  of  these  inspections'? 

A.     Yes,  I  examined  most  of  the  samples. 

Q.  Now,  from  your  inspection  of  those  hops, 
what  would  you  say  as  to  their  quality  ? 

A.     I  call  them  a  good  hop. 

Q.  What  is  your  opinion  as  to  what  quality  they 
were  ? 

A.  Well,  I  considered  that  I  had  over  20,000 
pounds  of  choice  hops  in  the  lot. 

COUET:— Over  how  many? 

A.  Twenty  thousand  pounds.  And  the  rest  of 
the  hops  would  grade  prime,  with  the  exception  of 
what  they  call  the  rip  end.  That  was  the  seven  or 
eight  bales  that  they  called  over-ripe,  and  the  ends 
of  the  leaves  were  turned  red. 

COURT:— That  is  the  last  picking? 

A.  That  was  the  last  picking,  your  Honor.  Whnt 
they  would  grade  those,  I  could  not  say  exactly. 

Q.  Now,  there  is  some  testimony  here  about  two 
of  the  bales  having  perished.  Have  you  any  explan- 
ation for  that  ? 

A.  There  was  two  bales  that  we  discovered- - - 
when  Mr.  Hinkle  and  I  inspected  them— that  were 
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hot,  from  the  trying  that  he  took  out.  And  I  moved 
those  two  bales  out,  and  afterwards  I  hauled  them 
down  home  along  with  some  of  the  other  slack  hops 
that  he  had  marked  amongst  the  30  bales,  I  think, 
were  marked  as  slack.  And  I  hauled  back  16  bales  to 
the  dry  house  and  thought  I  would  re-dry  and  see 
how  slack  they  were.  So  I  took  the  two  perished 
bales  along,  I  believe,  as  he  called  them.  And  when 
I  opened  them  up  I  found  that  the  two  perished 
bales  were  not  slack  hops  at  all,  but  that  the  roof  had 
leaked  on  the  dry  hops  where  they  had  been  dumped 
into  the  cooling  room.  And  when  the  water  struck 
the  hops  they  all  wadded  up ;  and  when  the  boys  ran 
them  into  the  baler  they  all  kept  together,  stuck  to- 
gether and  ran  into  a  wad,  were  very  wet.  And  E 
took  that  part  of  the  bale  out  and  re-baled  the  rest 
of  the  bale — both.  There  was  about  half  the  bales 
that  were  destroyed  from  that  water,  and  the  rest 
of  the  bale  was  nice  and  dry. 

Q.  You  mean  half  of  the  two  bales,  or  half  of 
the  16  bales? 

A.  The  rest  of  the  two  bales  that  perished,  that 
were  wet  from  the  cooling.  And  my  experience  with 
the  other  slack  bales,  supposed  slack  bales — I  hauled 
them  back  inside  of  two  weeks  after  the  inspection, 
and  when  I  cut  the  twine  and  opened  the  bales  up 
and  took  the  burlap  off,  the  hops  were  nice  and  dry, 
and  they  didn't  need  any  drying.  And  I  rebaled 
them  and  brought  them  back  up  to  the  warehouse 
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and  didn't  haul  back  any  nioiv  slack  hops.     Wlicii 
Mr.  AVood  inspcted  the  hops  he  didn't  find  anv-  slack 
liops. 

Q.  Now,  what  is  3^our  experience  with  liop  in- 
spectors as  to  their  being  uniform  in  their  judgment 
as  to  the  quality  of  hops  ? 

Objected  to  as  incompetent,  irrelevant  and  im- 
material. 

COURT:— I  think  that  is  an  inquiry  about  the 
quality  in  effect  of  the  hops.    You  may  answer. 

Mr.  Williams :— I  desire  an  exception. 

COURT : — Very  well,  you  may  have  your  excep- 
tion. 

A.  I  find  that  they  vary  considerably.  One  will 
call  a  -hop  prime,  and  the  other  medium,  etc.  They 
will  vary  as  nmcli  as  one  grade.  And  some  vary  two 
grades. 

Q.  Well,  now,  what  would  be  the  difference  be- 
tween a  hop  known  as  trash  and  a  medium  ? 

A.     A  prime  and  a  medium? 

Q.     No;  trash. 

A.  Well,  trash,  in  ordinary  hop  language,  means 
a  hop  that  has  no  value  at  all.  They  use  them  some- 
times—what they  call  packers— pack  hops  in  to  ship. 

Q.  Well,  now,  what  would  you  understand  would 
constitute  a  medium  hop? 

A.  Well,  a  medium  hop  is  a  hop  that  do(^s  not 
have  very  much  substance  in  it.  It  has  a  weak,  j)()()r, 
weak  flavor,  and  a  poor,  weak  hop;  judge  by  its  fla- 
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vor  more  than  anything  else.     That  is  the  hipulinc 
that  is  in  it.    If  it  has  not  much  lupuline  in  it,  it  is  a 
poor,  weak  hop. 

Q.  Now,  what  do  you  say  as  to  whether,  at  the 
time  that  Mr.  Hinkle  inspected  these  hops  on  the  31st 
of  October,  that  you  had  30,000  pounds  of  hops  there 
of  the  quality  described  in  that  contract  ? 

Exception. 

Mr.  Williams: — Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  as  calling  for  a  conclu- 
sion of  the  witness  on  this  matter. 

COURT: — He  says  he  inspected  the  hops.  He 
can  give  his  judgment  as  to  that  amount. 

MR.  WILLIAMS :— T  desire  an  exception,  your 
Honor. 

COURT :— Very  well. 

A.  I  considered  that  I  had  more  than  enough 
hops  of  the  quality  that  would  be  sufficient,  that 
would  go  on  the  contract.  There  was  perhaps  50 
bales  or  60,  between  50  and  60  bales,  hops  extra,  be- 
sides enough.  I  had  over  40,000  pounds,  according 
to  my  recollection,  in  the  whole  crop. 

Q.  Now,  who  was  it  inspected  these  hops  when 
you  sold  them? 

A.     Mr.  Wood. 

Q.     The  gentleman  who  testified  here  today  ? 

A.     Yes,  Mr.  Wood  and  Mr.  Irwin. 

Q.  Now,  what,  if  anything,  did  Mr.  Wood  tell 
you  about  there  being  20,000  pounds  of  hops  of  the 
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qualit}'  (les(3ribed  in  this  contract? 

A.  Mr.  Wood  stated  to  me  after  the  inspection 
was  over  that  there  was  20,000  pounds  that  should 
have  gone  on  that  contract. 

Q.     Who  was  present  there  at  that  time? 

A.     My  brother  and  Mr.  Heyer. 

Recess  until  2 :00  P.  M. 


Portland,  Oregon,  February  25,  1916,  2 :00  P.  M. 
John  M.  Edmunson.    Resumes  the  stand. 

DIRECT  EXAMINATION  CONTINUED 

Q.  Mr.  Edmunson,  at  the  time  you  were  negoti- 
ating the  sale  of  your  hops  with  Mr.  Hart,  did  you 
have  au}^  conversation  with  him  over  the  'phone 
about  the  quality  of  these  hops? 

A.    Yes. 

Q.     You  may  state  what  that  was. 

A.  One  day  while  I  was  in  Springfield  I  met 
Mr.  Heyer  and  Mr.  Wood,  and  they  made  me  an  offer 
on  the  hops;  and  I  figured  with  them  a  while  and 
didn't  think  that  I  Avould  take  it.  So  Mr.  Wood 
wanted  me  to  talk  with  Harry,  that  is  Mr.  Hart, 
his  partner,  over  the  'phone.  We  w^re  in  the  'phone 
office  at  that  time,  and  he  called  him  up,  talked  with 
him  and  then  asked  me  to  talk.  So  I  had  a  short  con- 
versation with  Mr.  Hart,  in  reference  to  the  price, 
etc.  And  when  we  got  through  conversing  on  that 
line,  I  asked  him  how  he  graded  the  hops;  and  he 
says  he  graded  them  prime. 
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OOUKT:— That  was  Mr.  Hart's  brother? 

A.  That  was  with  Mr.  Hart,  of  the  firm ;  Harry 
Hart,  that  I  sold  the  hops  to. 

COUKT:— Mr.  Hart,  himself? 

A.     Yes,  sir. 

Q.  Now,  you  may  state  to  the  jury  to  what,  if 
any,  extent  any  of  these  hops  were  affected  by  mold. 

A.  Well,  there  was  about  20,000  pounds  of  them 
that  didn't  have  any  mold,  you  might  say.  I  call 
them  free  of  mold.  And  the  rest  of  them  they  ran 
along  gradually  until  the  end  of  the  season,  and  they 
had  some  little  mold  in  them ;  until  the  final  end,  the 
last  day  or  two  of  picking,  they  had  considerable 
mold  in  them  and  were  over-ripe. 

Q.     How  long  were  you  engaged  in  picking? 

A.     About  12  days,  I  think,  that  year. 

Q.  Now,  was  that  a  reasonable  or  an  unusual 
length  of  time  for  picking  hops  ? 

A.  No,  that  is  about  the  average  time  for  pick- 
ing of  that  yard,  and  about  an  average  season  for  the 
country  generally;  for  12  days  to  15  days  for  most 
of  the,  3^ears  in  that  section. 

CROSS  EXAMINATION 

On  cross  examination,  Mr.  Edmunson  testified, 
in  substance: 

There  was  some  lice  on  the  hops;  that  he  sprayed 
the  hops  along  the  latter  part  of  July,  don't  remem- 
ber the  exact  date;  usually  sprayed  along  the  latter 
part  of  July,  sometimes  into  August  a  day  or  two. 
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I  think  it  was  the  same  time  that  year.  I  sprayed 
them  once  with  whaleoil  soap  which  had  naphthalene 
in  it.  Don 't  know  how  long  it  took  to  spray  them ;  us- 
ually sprayed  five  or  six  acres  a  day ;  it  would  take 
ahout  a  week.  Took  about  as  long  that  year  as  it 
would  any  year.  Could  not  say  exactly  as  to  the  time, 
it  was  either  the  last  of  July  or  into  August.  When 
the  lice  come  we  usually  spray  most  any  time. 

It  was  an  awful  wet  and  bad  season  all  summer, 
and  being  asked  whether  lice  are  worse  that  kind  of  a 
year,  than  others,  said,  No,  I  don't  think  so,  not  any 
worse  than  some  dry  seasons.  The  lice  were  not  very 
bad  that  year. 

Q.  Well,  how  did  it  come  that  there  was  more 
mold  in  the  latter  part  of  the  picking  than  there  was 
in  the  first? 

A.  Well,  the  lice — if  you  will  remember  that  sea- 
son— I  was  intending  to  start  about  the  first  of  Sep- 
tember, and  I  didn't  get  to  pick  many  hops  for  a 
week.  It  rained  for  about  three  days  steady  at  one 
time,  and  kept  raining  for  a  week  before  we  could 
pick  many  hops.  And  in  the  week's  time  when  the 
hop  is  about  ripe  or  when  it  is  ripe  the  mold  comes 
awful  fast;  and  it  doesn't  come  until  they  do  get  to 
a  certain  stage  of  maturity. 

Q.  Then  there  were  lice  all  over  the  yard  at  the 
time  you  commenced  picking? 

A.  Well,  there  was  some  lice  perhaps,  on  some 
of  the  yards,  but  they  didn't  show  much  till  the  last 
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011(1  of  the  picking. 

Q.     They  were  there,  though,  from  the  start? 

A.     I  don't  know  whether  they  were  or  not. 

Continuing,  in  substanec  the  witness  said :  I  never 
noticed  the  lice  until  the  mold  came  on  in  the  latter 
end.  When  I  found  mold,  then  I  found  lice.  Where 
you  don't  find  mold,  you  don't  find  many  lice.  The 
lice  will  come  on  in  three  days  and  make  mold. 

Q.  When  did  you  inspect  those  20,000  pounds 
/ou  say  were  practically  free  from  mold  ? 

A.  I  inspected  them  with  Mr.  Hinkle  once,  and 
then  with  Mr.  Wood  once.  I  inspected  twice,  or 
helped  inspect — saw  practically  every  or  nearly  ev- 
ery bale. 

Q.  Did  you  examine  the  hops  while  Mr.  Hin- 
kle was  inspecting  them,  yourself? 

A.  Yes,  sir;  most  all  of  them.  I  didn't  exam- 
ine every  bale.  I  was  carrying  tryings  out,  and  Mr. 
Hayes  was  carrying  tryings  out;  and  I  was  watch- 
ing Mr.  Hinkle  most  of  the  time. 

Q.  How  did  you  make  your  calculation  that 
there  were  about  20,000  pounds  that  were  choice 
hops? 

A.  Well,  Mr.  Wood  picked  out  about  20,000 
poinids  that  he  claimed  was  the  best  of  the  hops.  I 
never  picked  out  the  exact  amount  myself,  because 
I  was  not  grading  them,  but  it  ran  fully  that  much 
or  more;  how  much  more  they  would  run  I  don't 
know. 
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Q.  Was  that  the  reason  or  the  fact  npon  which 
you  base  your  judgment  that  there  were  about  20,- 
000  pounds  of  choice  hops'? 

A.     Which? 

Q.  Was  it  on  account  of  Mr.  Wood's  examin- 
ation of  them? 

A.  No,  I  examined  them  myself,  most  all  of 
them. 

Q.  Well,  that  is  what  I  am   trying   to    get  at. 

When  did  you  examine  them  yourself  I 

A.  I  examined  them  along  with  him. 

Q.  With  Mr.  Wood? 

A.  Yes,  I  was  right  there  all  the  time. 

Q.  Yes.  Did  you  keep  track  of  the  number  of 
bales  ? 

A.  Yes. 

Q.  That  those  grades  were  in? 

A.  Every  bale  was  marked  the  way  it  was  grad- 
ed. 

Q.     How  were  they  marked? 

A.  Well,  I  think— I  have  forgotten  now  (exactly 
what  mark  was  put  on  them.  I  could  not  SAvear  to 
the  exact  mark. 

Q.  Do  you  want  the  jury  to  understand  that  the 
20,000  bales  of  better  hops  there— 20,000  pounds, 
were  free  from  mold  ? 

A.     Yes,  sir. 

Q.  That  is  your  judgment.  Now  what  was  your 
judgment  based  on? 
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A.  My  judgment  was  based  on  my  insx)eeti'jn. 
I  inspected  them  twice. 

Q.     Personal  inspection? 

A.     Yes,  sir. 

Q.     You  didn't  see  any  mold  in  them? 

A.     No,  sir. 

Q.  Do  you  want  the  jury  to  undei'stand  thoFc 
2(),0()()  pounds  were  even  in  color? 

A.     Yes,  sir. 

Q.  Upon  what  do  yon  base  your  judgment  on 
that? 

A.     Well,  I  saw  them  with  my  own  eyes. 

Q.  How  were  they  about  being  mature,  that 
20,000  pounds  you  say  were  choice  hops? 

A.     They  were  fully  matured. 

Q.  And  upon  what  do  you  base  your  judgment 
on  that? 

A.  For  the  simple  reason  that  they  had  attained 
their  full  growth,  and  if  they  had  been  left  on  the 
vines  for  a  week  or  ten  days  longer  they  would  have 
been  like  the  latter  end  of  the  crop,  what  they  call 
over-ripe. 

Q.  Now,  were  there  any  over-ripe  hops  in  thai 
20,000  pounds? 

A.     No,  sir. 

Q.     On  what  do  you  base  your  judgment  on  that  1 

A.  I  could  not  find  any  over-ripe  hops,  and  be- 
sides, they  were  the  first  picking. 

Q.     How  do  you  know  those  were  the  first  pick- 
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ing. 

A.     Because  I  picked  them  first. 

Q.     Did  you  mark  the  bales  that  you  picked  first  % 

A.     I  baled  them  up,  yes,  sir. 

Q.     How  did  you  mark  the  bales'? 

A.  I  didn't  mark  them  at  all;  1  baled  them  out 
as  they  dried.  They  could  not  help  being  the  first 
picking. 

Q.  How  do  you  know  that,  if  you  didn't  mark 
them  in  any  way? 

A.  I  know  it  by  the  color  and  the  fact  that  they 
didn't  have  any  mold  in  them. 

Q.  Now,  upon  what  do  you  base  your  opinion 
that  the  hops  were  properly  dried  and  cured  % 

A.  Well,  I  have  dried  for  twenty-odd  years,  I 
guess.  I  have  had  lots  of  experience  along  that  line ; 
and  I  dried — always  had  good  success.  My  hops 
pass  through  on  inspection  always. 

Q.  Is  that  upon  what  you  base  your  opinion 
that  these  were  properly  dried  and  cured? 

A.  Well,  I  dried  them  myself  and  examined 
them  afterwards,  and  they  were  in  good  condition. 

Q.  You  base  that  upon  your  examination  of 
these  particular  hops? 

A.     Yes,  sir. 

Q.     That  they  were  properly  dried  and  cured? 

A.     Yes,  sir. 

Q.  And  these  20,000  pounds  were  not  affecterl 
by  spraying  or  vermin  damage? 
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A.     No,  sir. 

Q.     Now,  liow  about  the  second  lot,  John? 

A.  Well,  the  second  lot  had  a  small  amount  of 
iii«»l(l  in  them.  That  was  all  the  difference.  They 
were  really  a  riper  and  better  hop. 

(^.     '['here  was  some  mold  in  the  second  carload? 

A.     Yes. 

Q.     Sufficient  to  make  them  take  a  lower  grade  ? 

A.  No,  I  don't  know.  It  is  the  w^a,y  I  graded 
them,  anyway.  They  were  a  good  prime  hop,  and  a 
prime  hop  is  not  supposed  to  be  perfect. 

Q.     Were  they  of  even  color? 

A.    Yes,  they  were  all  of  one  color. 

Q.     What  color  were  they? 

A.  Well,  they  were  a  greenish  color,  green  hop. 
It  was  a  wet  season,  and  everybody  most  raised  a 
green  hop  that  year. 

Q.     Now,  were  the  second  lot  fully  matured? 

A.    Yes,  sir. 

Q.     Were  any  of  them  over-ripe? 

A.     No,  sir ;  not  only  the  last  f ew^  bales. 

Q.    Were  they  cleanly  picked? 

A.     Yes,  sir. 

Q.     Were  they  properly  dried  and  cured? 

A.     Yes,  sir. 

Q.     But  they  were  affected  by  mold  ? 

A.  They  had  some  mold  in  them,  a  little  bit; 
not  very  much. 

Q.     Well,  can  you  give  the  jury  any  idea  of  what 
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you  mean  by  very  little ;  not  very  much  1 

A.  Well,  it  is  mold  that  you  would  scarcely  no- 
tice. There  were  enough  hops  left  after  the  20,000 
with  very  little  mold  in  it  to  fill  the  contract.  Of 
course,  there  was  a  leeway  there  of  50  or  60  bales 
that  had  some  more  mold,  some  of  them  did,  where 
it  got  along  toward  the  end. 

Q.  If  they  had  taken  enough,  aside  from  the 
20,000  pounds  to  fill  out  the  contract,  they  would 
have  had  to  take  hops  in  which  there  was  some  mold  ? 

A.     There  might  have  been  some  mold  in  it,  yes. 

Q.     Or  vermin  damage  ? 

A.     No,  they  were  not  damaged. 

Q.     Well,  mold  is  vermin  damage,  isn't  it  I 

A.  Well,  it  don't  damage  anything  until  a  cer- 
tain stage  in  the  hop  business. 

Q.     When  does  that  stage  come  about '^ 

A.  That  stage  comes  about  when  the}^  get  over- 
ripe and  the  flavor  leaves  the  hop. 

Q.     What  effect  does  the  lice  have  on  the  hop? 

A.     It  doesn't  have  any  effect  on  the  hop. 

Q.     What  do  you  spray  them  for  lice  for,  then? 

A.  To  keep  them  from  having,  keep  them  off' 
the  hop,  so  that  if  the  wet  weather  come  they  might 
affect  the  hop.  I  have  hops  this  year  that  is  not  af- 
fected by  lice,  no  mold — 

Q.     I  am  asking  you  how  lice  affect  the  hop. 

A.  That  is  problematical.  There  is  a  question 
whether  thev  affect  them  at  all. 
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A.     No,  sir. 

i}.     Now,  how  about  the  second  lot,  John? 

A.  Well,  the  second  lot  had  a  small  amount  of 
mold  in  theui.  That  was  all  the  difference.  The}' 
wei'c  I'cally  a  riper  and  better  hop. 

(^.     There  was  some  mold  in  the  second  carload? 

A.     Yes. 

Q.     Sufficient  to  make  them  take  a  lower  grade? 

A.  No,  I  don't  know.  It  is  the  way  I  graded 
them,  anyway.  They  were  a  good  prime  hop,  and  a 
prime  hop  is  not  supposed  to  be  perfect. 

Q.     Were  they  of  even  color? 

A.    Yes,  they  were  all  of  one  color. 

Q.     What  color  were  they? 

A.  Well,  they  were  a  greenish  color,  green  hop. 
It  was  a  wet  season,  and  everybody  most  raised  a 
green  hop  that  year. 

Q.     Now,  were  the  second  lot  fully  matured? 

A.    Yes,  sir. 

Q.     Were  any  of  them  over-ripe? 

A.     No,  sir ;  not  only  the  last  few  bales. 
Were  they  cleanly  picked? 
Yes,  sir. 

Were  they  properly  dried  and  cured? 
Yes,  sir. 

But  they  were  affected  by  mold  ? 
They  had  some  mold  in  them,  a  little  Int; 
not  very  much. 

Q.     Well,  can  you  give  the  jury  any  idea  of  what 
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you  mean  b}^  very  little ;  not  very  much  ? 

A.  Well,  it  is  mold  that  you  would  scarcely  no- 
tice. There  were  enough  hops  left  after  the  20,000 
with  very  little  mold  in  it  to  fill  the  contract.  Of 
course,  there  was  a  leeway  there  of  50  or  60  bales 
that  had  some  more  mold,  some  of  them  did,  where 
it  got  along:  toward  the  end. 

Q.  If  they  had  taken  enough,  aside  from  the 
20,000  pounds  to  fill  out  the  contract,  they  would 
have  had  to  take  hops  in  which  there  was  some  mold  1 

A.     There  might  have  been  some  mold  in  it,  yes. 

Q.     Or  vermin  damage  ? 

A.     No,  they  were  not  damaged. 

Q.     Well,  mold  is  vermin  damage,  isn't  if? 

A.  Well,  it  don't  damage  anything  until  a  cer- 
tain stage  in  the  hop  business. 

Q.     When  does  that  stage  come  about  ? 

A.  That  stage  comes  about  when  the}^  get  over- 
ripe and  the  flavor  leaves  the  hop. 

Q.     What  effect  does  the  lice  have  on  the  hop? 

A.     It  doesn't  have  any  effect  on  the  hop. 

Q.     What  do  you  spray  them  for  lice  for,  then? 

A.  To  keep  them  from  having,  keep  them  off 
the  hop,  so  that  if  the  wet  weather  come  they  might 
affect  the  hop.  I  have  hops  this  year  that  is  not  af- 
fected by  lice,  no  mold — 

Q.     I  am  asking  you  how  lice  affect  the  hop. 

A.  That  is  problematical.  There  is  a  question 
whether  thev  affect  them  at  all. 
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Q.     Oh,  it  is? 

A.     The  atiu()si)lioi'('  might  affect  the  liop. 

(,).  The  liee  is  what  you  call  vermin,  isn't  it,  in 
tliis  contract? 

A.  It  is  commonly  accepted  as  a  vermin  })ro[)o- 
sition,  yes. 

Q.  If  the  lice  gets  in  there  and  eats  into  the  ho[), 
it  does  some  damage  to  it,  doesn't  if? 

A.     Well,  I  don't  know.     That  is  questicmable. 

Q.     What? 

A.  That  is  questionable  whether  they  damage 
or  not. 

Q.  You  mean  by  that,  it  is  a  question  in  your 
mind,  or  a  question  in  the  minds  of  hop  men  gener- 
ally? 

A.  Well,  I  don't  know.  It  is  a  question  in  my 
mind.  I  don't  know  what  the  minds  of  other  people 
are. 

Q.  Well,  there  is  a  general  opinion  among  hop 
men  about  the  effect  of  lice  upon  the  hops,  isn't  there, 
John? 

A.  Well,  you  have  heard  all  kinds  of  opinions 
about  that. 

Q.  Well,  isn't  there  a  general  opinion  that  the 
I'cc  do  damage  the  hop? 

Q.  Well,  at  a  certain  time,  when  they  mildew,  or 
mold  comes  on  so  strong  that  they  w^ould  spoil  the 
h<»p,  why  then  they  are  supposed  to  do  the  damage. 

Q.     What  is  it  that  brings  on  the  mildew  or  mold  ? 
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A.  Well,  I  don't  know.  It  is  some  kind  of  a 
fungus  growth. 

Q.  You  are  not  an  expert,  then,  on  the  question 
of  the  effect  of  lice  in  hops? 

A.  Well,  I  could  not  say  exactly  whether  I  am 
an  expert  or  know  enough  about  it  to  know  just  what 
the  effect  is  chemically  or  physically  or  any  other 
way.  I  have  seen  things  mildew  where  there  was 
not  any  lice.  I  have  seen  things  rot  and  spoil  with- 
out the  presence  of  any  lice. 

Q.  Did  you  ever  see  mold  in  a  hop  where  there 
were  not  lice  on  the  yard? 

A.  Well,  I  have  found  mold  in  hops  that  I  could 
not  find  any  lice  in. 

Q.  Well,  the  lice  had  died  by  that  time,  hadn't 
they,  disappeared? 

A.     How? 

Q.  It  was  after  the  lice  had  died  and  disap- 
peared, wasn  't  it  ? 

A.  I  don't  know  anything  about  that,  whether 
there  was  lice  there  and  disappeared  or  not.  I  could 
not  tell  whether  it  was  fungus  growth  or  whether  it 
was  caused  by  lice. 

Q.  Did  you  base  your  judgment  on  these  20,000 
pounds  being  choice  hops,  upon  Mr.  Bolam's  testi- 
mony generally  ? 

A.  Oh,  no.  I  didn't  take  much  stock  in  Mr. 
Bolam's  testimony. 

Q.     You  don't  take  much  stock  in  the  testimonv 
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A.  Well,  they  don't  agree  right  together.  1  have 
got  as  good  a  right  to  my  ophiioii  as  they  have  to 
tlieirs. 

(^).  I  see.  Now,  you  testified  a  whiU'  ago  tliat 
you  had  :)(),()( H)  pounds  of  hops  that  woukl  eoiiie 
williiii  the  definition  of  first  quality  hops  in  the  con- 
tract.   How  did  you  arrive  at  that  conclusion"? 

A.  Well,  1  arrived  at  the  conclusion  that  the 
hops  were  sufficiently  merchantable  to  come  under 
the  terms  prescribed  under  that  contract,  for  the  sim- 
})Je  i-eason  that  when  I  wrote  that  contract  Mr.  Zel- 
ler  and  myself  agreed  on  first  quality  as  meaning 
prime,  when  I  signed  the  contract;  I  was  satisfied 
that  the  hops  came  within  that  provision.  As  far  as 
a  first  quality  hop  is  concerned,  I  don't  know  what 
it  is.    It  is  not  in  the  hop  trade.    They  don't  use  it. 

Q.  You  read  the  contract  all  over  before  you 
signed  it  ? 

A.     No,  I  read  some  of  it  over. 

Q.     Didn't  you  read  it  all  over,  John? 

A.     No,  I  don't  think  I  did. 

Q.     Why  didn't  you  read  it  all  over? 

A.  W(>]1, 1  think  that  I  had  read  most  of  it  some 
time  or  other.  I  have  had  a  contract  or  two  like  that 
])efore,  whether  I  read  this  one  over.  T  know  we  read 
the  terms  of  the  qualification  of  the  hop  over.  We  had 
a  discussion  upon  that,  and  agreed  upon  w^hat  a  first 
quality  would  mean.    Mr.  Hinkle,  when  he  came  up, 
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agreed  to  take  prime  hops  on  the  contract ;  when  he 

inspected  them,  he  couldn't  find  any  prime  hops. 

Q.     You  have  been  in  the  hop  business,  you  say, 
since  1890? 

A.     Yes,  sir. 

Q.     What  other  employment  have  you  been  in 
since  that  time  ? 

A.     Oh,  I  have  been  mixed  up  for  a  year  or  two 
at  a  time  in  other  things. 

Q.     Practiced  law  some? 

A.     Yes,  pettifogged  a  little. 

Q.     Been  admitted  to  practice  law  in  the  State 
of  Oregon? 

A.     No. 

Q.     What  state? 

A.     Montana  and  Washington. 

Q.     When  were  you  up  in  Montana  and  Wash- 
ington ? 

A.     Eighty-eight  and  '9,  '89  I  believe,  I  was  ad- 
mitted. 

Q.     What  school  did  you  attend  ? 

A.     I  never  attended  any  school. 

Q.     Never  attended  any  ? 

A.     An}^  law  school,  you  mean? 

Q.     No ;  any  literary  institution  ? 

A.     Oh,  I  graduated  from  the  State  University 
here  in  1896. 

Q.     In  1896? 

A.     Yes,  sir. 
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Q.     How  long  were  you  in  school  there  ? 

A.     Six  years  in  the  University. 

Q.  Then  you  were  raising  hops  while  you  were 
going  to  school? 

A.    Yes,  sir. 

q.     Was  it  before  that  that  you  were  admitted 

to  practice  law? 

A.     Before  that? 

Q.    Yes. 

A.     Oh,  no ;  it  was  quite  a  while  after  that. 

Q.  It  was  '98  and  '99  you  were  in  Montana, 
wasn't  it?  i 

A.  Yes,  I  was  up  there  about  a  year  in  that  coun- 
try. 

Q.  Now^,  wdth  reference  to  this  spraying,  John, 
in  the  other  trial  of  this  case,  were  you  not  asked  this 
question:  "What  did  you  spray  them  with?"  And 
the  answer  w^as,  "Soap."  And  the  next  question 
asked  you,  "What  else?"  Your  answer  was,  "That 
is  all  I  used." 

A.  Well,  I  think  I  used  the  naphthalene  in  con- 
nection with  it. 

Q.     Then  your  testimony  there  was  not  correct? 

A.  Well,  it  might  have  been.  I  think  that  I 
used  the  naphthalene  with  it  that  season. 

y.  And  the  next  question  was:  "All  you  used 
w^as  soap?"  And  your  answer  was:  "Yes."  Did 
you  give  that  testimony  at  that  time  ? 

A.     I  gave  it  there  if  it  is  correct. 
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Q.  Then  the  next  question  was :  "What  time  did 
you  spray  ? ' '  Your  answer  was :  ' '  I  don 't  remember 
the  exact  date;  along  about  the  first  of  August,  I 
think." 

A.  Well,  that  is  perhaps  correct.  I  could  not 
swear  within  a  week  of  it,  or  two  weeks  of  it,  now. 

Q.  Then  the  question  was  asked  you:  ''Isn't  it 
a  fact  that  you  didn't  spray  until  after  the  first  of 
August?"  And  your  answer  was:  ''I  said  I  com- 
menced to  spray  along  about  the  first  of  August.  I 
don't  remember  the  exact  date. "  That  was  your  tes- 
timony there.  Now,  you  testified  a  while  ago  about 
the  conversation  between  you  and  Mr.  Hinkle  on  the 
first  occasion  that  lie  was  at  the  warehouse  to  inspect 
the  hops,  somewhere  from  the  first  to  the  third  of 
October,  and  you  stated,  I  believe,  that  he  made  a  re- 
quest for  the  return  of  the  advances  at  that  time. 
Was  that  right  ?   What  did  he  say  about  that  ? 

A.  Well,  he  said  he  wanted — he  would  have  to 
reject  the  hops  under  the  contract,  and  he  wanted  the 
money  back.  I  don't  remember  the  exact  words  he 
used,  but  that  is  the  effect  of  the  words,  as  I  remem- 
ber. In  other  words,  he  demanded  the  money  back, 
but  what  language  he  used  I  could  not  say  exactly. 

Q.     Where  did  that  conversation  occur  ? 

A.  That  conversation  occurred  outside  on  the 
porch  of  the  warehouse. 

Q.     Who  was  present  at  that  time? 

A.     There  was  not  anybody  present  at  that  time. 
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Q.     Wasn't  Mr.  Hayes  there  at  that  time  ? 

A.  Mr.  Hayes,  was  there,  but  he  was  not  pres- 
ent to  hear  the  conversation. 

q.  Now,  isn't  it  a  fact,  John,  that  Mr.  Hinkle 
told  you  then  that  unless  your  hops  were  better  than 
those  samples,  they  could  not  be  taken  under  the  con- 
tract? 

A.  AVell,  I  don't  remember  all  the  language  we 
used.  We  talked  quite  a  lot  there.  The  effect  of  the 
conversation  was  that  he  rejected  them,  rejected 
them  on  those  two  samples,  that  is  what  he  did. 

Q.  Well,  now,  just  state  to  the  jury  what  he  said 
about  rejecting  the  hops. 

A.  He  said  that  he  could  not  take  those  hops  on 
the  contract. 

Q.  Was  he  referring  to  the  two  samples  alone, 
or  all  of  the  hops? 

A.  The  office  had  samples  that  I  had  sent  to 
them  along  about  the  middle  of  the  month,  or  middle 
of  September,  as  quick  as  I  got  through  baling  or 
picking,  almost.  They  had  more  samples  than  that 
a  good  deal. 

Q.  Now,  those  samples  that  you  sent  down  there 
long  before  that,  which  part  of  the  crop  w^ere  they 
taken  from? 

A.  T  don't  remember.  I  just  was  up  one  day 
and  had  a  sample  or  two,  and  I  pulled  out  some  sam- 
l)l('s,  wrapped  them  up  and  sent  them  dow^n.  They 
M'ere  at,  I  think  it  was  the  last  end  of  the  hops.    I 
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took  them  out  of  the  last  bale  I  piled  in.  I  had  them 
stored  in  Goshen,  or  I  hauled  them  up  there,  as  I 
baled,  away  from  the  hop  house,  and  piled  them  in. 
And  the  first  bales  were  back  over  underneath. 

COURT : — At  this  time  you  say  he  told  you  that 
.  he  could  not  take  those  hops  under  the  contract  %  Did 
he  specify  in  particular  that  he  could  not  take  them 
as  first  qualit}^  hops,  or  did  he  say  he  would  not  take 
the  hops  at  all? 

A.  Well,  he  said  that  he  could  not  take  the  hops 
at  all.  And  I  asked  him  what  he  could  do  with  the 
hops,  then ;  and  he  said  that  the  firm  could  not  han- 
dle them  at  all  under  any  consideration.  That  was 
the  conversation. 

Q.     That  is  not  what  he  said  about  it,  was  it  ? 

A.  That  is  what  he  said.  He  advised  me  to  go 
ahead  and  sell  them  to  somebody  else  if  I  could. 

Q.  Now,  what  was  said  about  these  advances  in 
connection  with  that  conversation? 

A.  Well,  he  said  that  he  wanted,  expected  me  to 
pay  the  money  back;  wanted  the  money;  that  was 
what  he  was  after. 

Q.     What  reply  did  you  make  to  that? 

A.     I  told  him  that  I  could  not  do  it  at  that  time. 

COURT: — Was  that  the  first  conversation? 

A.  That  was  about  the  3rd  of  October ;  the  first 
conversation  we  had  when  he  took  out  the  two  sam- 
ples. 

Q.     Well,  now,  was  he  insistent  on  it,  your  pay- 
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iiig-  back  the  advances  at  that  time? 

A.  Well,  he  put  it  up  in  a  business  way.  I  don't 
know  whether  he  was  insistent  or  not.  He  gave  me 
1,,  uiKh'rstand  that  he  wanted  the  money;  that  he 
could  not  handle  the  hops  under  any  consideration 
at  tliat  time;  advised  me  to  sell  them  to  somebody 
else.  And  I  went  to  work  and  pulled  out  some  sam- 
ples that  evening  and  sent  them  off  to  the  other 

dealers. 

q.  Well,  now,  according  to  your  judgment  at 
this  time,  if  you  had  sent  in  samples  from  the  last 
end  of  the  picking  they  ought  to  have  been  reject- 
ed, hadn't  they? 

A.  Well,  that  depends  upon  what  last  end  you 
i'(>fer  to,  how  far  you  go  back. 

Q.  Well,  didn't  you  testify  that  those  samples 
you  sent  down  there  were  from  the  last  end  of  the 
picking?  ,  . 

A.  AVell,  I  think  they  were  from  the  last  end, 
yes;  some  of  them. 

Q.  Haven't  you  testified  here  that  the  last  end 
of  the  picking  were  the  fullest  of  mold? 

A.  Yes,  it  had  more  mold  in  it,  as  they  went 
along,  more  and  more. 

Q.  If  you  sent  any  samples,  then,  from  the  last 
end  of  the  picking,  they  ought  to  have  been  rejected, 
hadn't  they,  under  the  contract? 

A.  Well,  I  don't  know  as  to  that.  That  is  a 
matter  of  opinion. 
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Q.  You  admit  yourself  that  they  had  vermin 
damage  in  them,  don't  you? 

A.  Well,  I  was  not  doing  the  inspecting  and 
work  for  them.  I  couldn't  sa,y  whether  they  ought 
to  have  been  rejected  or  not.  That  was  their  busi- 
ness, to  come  up  and  inspect  the  hops.  The  con- 
tract called  for  it. 

Q.  They  were  full  of  vermin  damage,  though, 
those  first  samples  you  sent  down'? 

A.     I  don't  remember  whether  they  weio  or  not. 

Q.  Did  you  examine  them  yourself  before  you 
sent  them  in? 

A.  I  never  examined  the  samples.  I  pulled 
them  out  in  the  hop-house  or  in  the  warehouse, 
wrapped  them  up,  took  them  over  and  shipped  them 
down. 

Q.  Now,  with  reference  to  those  advances,  John, 
I  will  ask  you  if  you  were  not  asked  this  question 
at  the  other  trial  in  Eugene :  ' '  Did  you  agree  at  any 
time  directly  to  pay  back  the  $3,000.00  after  they  re- 
jected the  hops?"  And  that  your  answer  was:  ''I 
never  agreed  to  pay  back  any  money  at  all.  He 
didn't  press  the  matter  on  the  first  occasion;  on  the 
second  he  demanded  it."    Was  that  your  testimony? 

A.  That  is  perhaps  right.  If  this  is  that  way, 
that  is  just  about  the  way  it  was,  I  guess. 

Q.  Now,  how  many  firms  did  you  send  sam- 
ples to  in  October? 

A.     Oh,  I  don't  know.    I  didn't  keep  any  track 
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of  it. 

(^.     \ou  sent  sonic  to  the  Scavey  Hop  (Joinpauy, 

didn't  yon ? 

A.     Vcs,  1  think  so. 

Q.     And  some  to  Harry  1..  Hart  ('ompany? 

A.    Yes. 

Q.     Some  to  the  Li vesley  Company? 

A.    Yes. 

Q.     What  did  you  send  tliem  the  samples  fori 

A.     To  sell  the  hops  on. 

Q.     That  was  in  October  ? 

A.    Yes. 

Q.  AVhat  kind  of  grading  or  report  did  you  get 
from  Harry  L.  Hart  Company'? 

A.  I  got  a  grading  of  prime  from  Harry  L. 
Hart. 

Q.    When  was  that? 

A.  One  day  when  I  was  in  Springfield,  along 
al)ont  the  first  of  March. 

(^.     That  was  a  conversation  over  the  'phone? 

A,  Yes,  sir ;  that  is  the  only  grading  I  heard  on 
thcni  at  any  time. 

Q.  Didn't  Mr.  Hart  tell  you  how  many  he 
thought  were  prime? 

A.  He  said  the  crop  would  grade  prime.  I 
asked  him  what  the  crop  would  grade,  and  he  said 
prime.    That  is  all  I  know  about  it. 

Q.  Just  give  the  jury  an  idea  of  the  quality  of 
the  h(>])  that  you  consider  constitute  the  grade. 


J.  M.  Edmunson  and  M.  J.  Edmunaon      l(iD 

(Testimony  of  Joliii  M.  Edmunson.) 

A.  Well,  I  don't  know  what  grade  you  are  talk- 
ing about.    What  grade  do  you  want? 

Q.     First  grade;  first  quality  hops. 

A.  I  don't  know;  I  could  not  grade  a  first  qual- 
ity hop. 

Q.     Why  not? 

A.  Because  I  don't  know  what  a  first  quality 
hop  is. 

Q.     Well,  what  is  a  choice  hop,  then? 

A.  Well,  a  choice  hop  is  supposed  to  be  about 
the  next  grade  to  the  best  hop  that  is  grown. 

Q.     What  is  the  best  hop  that  is  grown  ? 

A.     Fancy,  the  hop  dealers  call  it. 

Q.  Well,  give  the  jury  some  idea  of  what  a 
choice  hop  is. 

A.  W^ell,  a  choice  hop — do  you  want  me  to  de- 
fine a  choice  hop? 

Q.  Yes,  I  want  you  to  tell  me  what  the  qualities 
of  a  choice  hop  are. 

A.  Choice  hop  is  a  good,  rich  hop,  picked  fairly 
clean,  and  has  a  good  flavor.  The  richer  and  fatter 
it  is,  the  better  the  hop  is.  It  can  be  any  color  so 
long  as  it  has  a  rich  flavor,  rich  lupuline  in  it,  which 
makes  the  flavor. 

Q.     How  about  the  evenness  of  color  ? 

A.  Oh,  that  doesn't  make  an}^  difference,  so 
much.  If  it  has  got  the  flavor  and  the  richness,  wh}' 
they  take  them.  To  define  a  hop  they  call  choice,  it 
can  run  through  a  red  tip  or  green  hop  or  yellow 
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hop,  or  any  kmd  of  a  color  you  want.     The  main 

tiling  about  a  hop  is  for  it  to  have  a  guts  in,  as  the 

pet)])le  say. 

(I     If  there  is  any  mold  in  a  hop,  will  it  be  a 

choice  hop? 

A.     Yes,  it  can  be  a  choice  hop  if  it  had  mold  in. 

Q.  I f  it  is  just  medium  picked,  what  grade  would 
it  be  as  to  picking? 

A.  That  depends  altogether  on  the  market.  If 
the  market  is  strong,  they  don't  take  into  consider- 
ation picking  and  a  lot  of  other  things  .  It  is  pretty 
hard  to  grade  a  hop.  The  market  has  more  to  do 
with  the  grading  than  anything  else. 

Q.  If  the  price  of  hops  were  up  to  35  cents  for 
choice  hops,  wouldn't  the  picking  have  something  to 
do  with  the  grading  of  the  hops  for  the  purpose  of 
determining  the  market  price? 

A.  For  a  choice  hop?  No,  when  prices  go  up 
that  high,  they  don't  make  much  distinction.  I  have 
sold  the  rottenest  hops  I  ever  raised  for  th(J  best 
price.  That  is  my  experience — the  high  price  oblit- 
erates distinction  in  grades  and  qualities. 

Q.     What  year  was  that? 

A.  Oh,  that  was  along  about  1903  or  '04,  some 
time  like  that.    I  have  forgotten. 

Q.    Why  were  they  rotten? 

A.  Why,  there  was  a  lot  of  bales  got  damp,  and 
there  was  some  hops  in  there  I  had  to  throw  off  be- 
fore another  floor  got  hot,  and  was  thrown  off  slack. 
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One  bale  weighed,    one    floor    on   a    24-foot    house 
weighed  about  a  ton  and  a  half  of  dried  hops,  about 
18  or  14  bales. 

Q.     Then  you  were  not  an  expert  drier  that  year  ? 

A.  Well,  that  was  expert  drying,  because  I 
spoiled  one  floor  some  in  oredr  to  save  another.  If 
1  hadn't  been  an  expert,  I  would  have  spoiled  both 
floors. 

Q.  How  much  mold  can  there  be  in  a  hop  and 
still  be  a  choice  hop  ? 

A.  Oh,  a  choice  hop  cannot  have  very  much 
mold  in  it.  A  choice  hop  can  have  fly  specks  and 
all  that. 

Q.     What  do  you  mean  by  fly  specks  and  all  that '? 

A.  It  is  mold  that  looks  about  like  black  pepper 
when  you  scatter  it  out,  scatter  it  through  the  hop. 
Dealers  don't  pay  any  attention  to  it. 

Q.  What  dealers  do  you  mean,  that  don't  -pay 
any  attention  to  fly  speck  mold? 

A.     Hop  dealers. 

Q.     All  of  them? 

A.     Yes,  all  of  them. 

Q.  Did  you  ever  inspect  any  hops  yourself, 
John? 

A.     Yes,  I  have  inspected  a  few. 

Q.    Whom  for? 

A.  I  have  helped  inspect  a  good  many  for  Kla- 
ber,  Wolf  &  Netter,  different  seasons. 

Q.     Did  they  take  them  on  your  inspection? 
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A.     No,  1  assisted  Mr.  Hinkle  that  year. 

q.     \Vliat'.« 

A.  1  assisted  Mr.  Hinkle  one  year.  I  helped 
him  iiis[)('ct  a  good  many  of  them. 

Q.  AVell,  they  took  them  on  Mr.  Hinkle 's  judg- 
ment, and  not  on  yours  1 

A.  Oil,  yes;  that  is  what  he  was  there  for.  He 
was  their  Head  inspector.    I  didn't  expect  them  to. 

Q.    Does  mold  injure  the  flavor  of  the  hop? 

A.  No,  I  don't  think  it  does,  only  at  a  certain 
stage,  when  it  gets  to  rotting. 

Q.    What  do  you  mean  by  a  certain  stage'? 

A.  Well,  a  mold  gets  into  a  hop;  it  will  collect 
dampness  in  a  certain  stage,  and  the  hop  will  rot  on 
the  vines  when  it  gets  to  that  stage;  why,  then  the 
hop  is  spoiled.  Before  that  stage  mold  does  not  hurt 
the  flavor. 

(^.     What  becomes  of  the  mold  then? 

A.     I  don't  know;  it  dries  away,  most  of  it. 

Q.  Why  is  it,  then,  that  they  grade  hops  down 
that  have  mold  in  them? 

A.  Well,  I  don't  know  any  reason  for  grading 
a  good  hop  dowai  that  is  rich  and  got  a  good  flavor 
and  color  and  all  that  kind  of  stuff.  Very  often  the 
dealers  grade  them  down  to  take  advantage  of  the 
growx^r.  It  is  a  trick  of  the  trade.  I  have  been  up 
against  that  a  good  many  times. 

Q.  Now,  at  the  time  of  the  second  inspection  of 
the  hops  there  in  the  latter  part  of  October,  were  you 
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present  all  the  time  that  Mr.  Hinkle  was  inspecting 

the  hops? 

A.     Yes,  I  was  right  by  there. 

Q.  How  many  bales  did  you  examine  samples 
in  that  Mr.  Hinkle  took  out  % 

A.     Oh,  I  examined  most  all  of  them. 

Q.     What  did  you  do  in  examining  them  1 

A.  Why,  I  looked  at  them,  looked  at  the  berry, 
w^atched  him  examine  and  open  and  inspect;  while 
I  was  away  getting  some  samples  he  was  inspecting 
two  or  three  more.  When  I  came  back  I  would  look 
at  those.  So  I  saw  about  every  bale  that  was  in- 
spected. 

Q.  Just  tell  the  jury  what  you  did  when  you  in- 
spected them. 

A.  Well,  I  matched  them  up,  looked  around  to 
see  how  they  would  grade ;  rub  them  up. 

Q.     Smell  of  them? 

A.  Smell  of  them;  go  through  all  the  motions 
of  a  regular  dealer. 

Q.     Did  you  do  that  with  all  of  the  bales  ? 

A.  Yes,  sir;  just  about  all  the  bales.  I  was 
watching  the  inspection  pretty  close  at  that  time.  Tt 
was  my  business. 

Q.  Did  you  point  out  any  bales  to  Mr.  Hinkle 
that  you  considered  first  quality  hops  under  the  con- 
tract % 

A.     I  pointed  out  lots  of  good  bales  to  him. 

Q.     How  many? 


171  M(('C  Wolf,  vs. 

(Testimony  of  John  M.  Edmunson.) 

A.  I  don't  remember  how  many.  I  didn't  fight 
^vitil  liini  over  the  inspection. 

Q.     Ycs^? 

A.  What  1  woukl  say  or  do  at  that  time  would 
not  liave  any  effect  on  him.  He  was  working  mider 
orch'i-s  and  instructions  from  his  firm,  I  suppose; 
not  under  mine.  I  made  several  objections  and  com- 
ments along  as  we  went,  called  his  attention  to  some 
samples,  some  tryings.  He  seemed  to  be  pretty  tight 
on  it.    He  didn't  loosen  up. 

Q.  Then  you  and  Mr.  Hinkle  only  differed  over 
a  few  of  the  bales.  Is  that  the  idea  you  want  to 
convey  to  the  jury'? 

A.  Only  differed  on  a  few  of  the  hales?  We 
differed  on  a  whole  bunch. 

Q.  Well,  did  you,  as  you  went  along  inspecting 
tli(>  bales,  point  out  to  Mr.  Hinkle  the  ones  that  you 
considered  choice  hops'? 

A.     I  pointed  out  several  of  them  to  him. 

Q.     A¥ell,  how  many? 

A.  Oh,  I  don't  know ;  two  or  three  or  four  dozen 
maybe. 

Q.     Two  or  three  or  four  dozen? 

A.     Yes. 

Q.     That  would  be  40  or  50? 

A.    Yes. 

Q.     Was  that  all? 

A.  I  don't  remember  how  many  I  did  point  out. 
I  didn't  quarrel  with  Mr.  Hinkle  over  every  trying 
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that  came  up. 

Q.     You  and  he  agreed  on  a  great  deal  of  it,  then  "I 

A.     We  didn't  agree  on  any  of  it. 

Q.  What  do  you  mean,  then,  by  stating  that  you 
didn  't  quarrel  with  Mr.  Hinkle  over  it  ? 

A.  Well,  there  was  no  use  of  quarreling  with 
him  over  it.  Mr.  Hinkle — I  had  known  him  a  long 
time  and  helped  him  out.  He  was  doing  the  inspect- 
ing for  his  firm.  I  was  not.  I  didn't  belong  to  the 
firm.    They  had  Mr.  Hayes  there  that  year,  I  think. 

Q.  Well,  I  will  ask  you  again  to  give  the  jury 
as  near  as  you  can  possibly  do  so,  an  idea  of  how 
many  bales  you  claimed  to  Mr.  Hinkle  there  came 
within  the  definition  of  this  contract  % 

A.  I  claimed  that  enough  bales  were  there  to  fill 
the  contract;  told  him  so  at  the  time. 

Q.     How  many  did  you  point  out  to  him  ? 

A.  Oh,  I  don't  know  how  many  I  pointed  out.  T 
could  not  say  exactly  about  that.  I  don't  remember. 
We  were  working  pretty  hard  there.  There  were 
only  three  of  us  inspecting,  and  we  had  to  handle  the 
whole  business ;  on  top  and  on  the  bottom,  and  move 
them  back  and  forth.    It  was  quite  a  job. 

Q.  You  did  point  out,  you  say,  two  or  three  doz- 
en ? 

A.  I  pointed  out  a  good  many — sufficient,  I 
thought,  to  call  his  attention  to  the  fact  that  I  didn't 
agree  with  his  inspection,  and  that  was  as  far  as  T 
had  any  desire  to  go  that  time,  it  didn't  make  any 


17(i  M(if  ll'^>/A  ^'•^'• 

(Tcstiiiiony  ul'  John  M.  Edinunson.) 
(liftcrcncc. 

Q.  1  will  ask  \()U,  John,  if  you  were  not  asked 
tliis  (|ii('stioii  ill  the  previous  trial  of  this  case:  ''Did 
you  point  out  any  hales  to  Mr.  Hinkle  that  you  in- 
sisted were  hrst  quality  hops?"  And  if  you  didn't 
answer  tliis:  "I  didn't  point  out  any  bales.  I  told 
him  tliat  was  a  good  hop  that  he  was  inspecting.  And 
he  passed  it  up ;  said  it  was  not.  That  ended  it  so  f  al- 
as that  hale  was  concerned."  Is  that  your  testimo- 
ny in  the  previous  trial  in  this  case'? 

A.  Yees;  that  is  my  testimony.  I  didn't  pick 
out  the  bale.  Sometimes  I  didn't  handle  the  bale. 
"Sir.  Hayes  brought  out  tryings,  etc.  I  didn't  know 
which  bale  they  came  out  of.  It  was  the  tryings  that 
we  wTre  inspecting.  I  didn't  pick  out  the  bales ;  that 
is,  only  in  that  way,  indirectly. 

Q.  Now,  you  say  that  there  was  a  row  of  samples 
put  outside  by  Mr.  Wood  and  Mr.  Irwin,  shipping 
samples,  and  that  you  took  one  of  them. 

A.     Mr.  Wood  and  Mr.  Heyer  did  that  work. 

Q.  Did  you  send  more  than  one  sample  to  Pil- 
kington? 

A.     I  think  so ;  I  think  I  sent  two  samples. 

Q.  Now,  in  the  previous  trial  of  this  cause,  in 
identifying  the  samples  that  you  sent  to  Pilkington, 
weren't  you  asked  this  question:  "Identify  the  one 
that  \'ou  say  Wood  drew  out,  the  first  one  you  tes- 
titied  about."  And  your  answer  was:  "That  was 
this  sample  here,  I  think.    He  drew  both  the  sam- 
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pies  out.  Wood  and  Heyer  pulled  two  samples ;  one 
was  a  shipping-  sample  and  one  a  test  sample,  when 
they  inspected  the  hops  the  first  time ;  and  they  re- 
sampled,  and  I  got  another  sample."  Weren't  you 
asked  that  question?  Wasn't  that  your  testimony 
in  regard  to  that  sample  ? 

A.     I  suppose  so. 

Q.  Then  you  were  asked  this  question:  "What 
did  you  request  Wood  to  do?"  Your  answer  Avas: 
"I  told  him  I  wanted  to  get  an  average  sample."  Is 
that  your  testimony?  Then  you  requested  them  to 
pull  that  sample  for  you  that  you  sent  down  to  Pil- 
kington. 

A.  Oh,  I  don't  know  whether  I  requested  them 
to  pull  it  for  me.  They  were  pulling  out  a  full  line 
of  samples  to  ship  off,  and  I  told  them  I  wanted  one. 

A.  Yes;  that  is  my  testimony.  I  didn't  pick 
They  pulled  the  samples.  Whether  I  requested  them 
or  not  I  don't  remember.  Possibly  I  did.  Possibly 
when  they  were  taking  one  out  of  one  bale  I  asked 
them  to  pull  another  out  of  the  same  bales.  I  would 
not  swear  to  that. 

RE-DIRECT  EXAMINATION 

Q.  Mr.  Edmunson,  you  testified  that  you  sent 
samples  to  dealers  around  over  the  state  in  October  ? 

A.    Yes. 

Q.  Was  that  before  or  after  Mr.  Hinkle's  first 
inspection  ? 

A.    I  think  that  was  after ;  I  am  not  sure. 

Excused. 
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Frank  S.  Johnson,  being  called  as  a  witness  on 
hclialf  of  defendant,  testified  in  substance: 

Residence,  Portland,  Oregon;  hop  dealer  by  oc- 
cupation ;  have  had  experience  in  growing  hops  since 
1890;  helped  my  father,  who  was  one  of  the  oldest 
hop  o  rowers  in  Marion  County.  In  1890  I  ran  a  yard 
of  my  own,  that  is  a  rented  yard ;  had  experience  as  a 
dealer  since  1895.  I  worked  on  the  dealing  end,  on 
tli(>  road.  Was  connected  with  Henry  Oppenheimer 
first;  Wolberg;  Phil  Neis;  then  I  went  into  part- 
nership with  J.  W.  Seavey  under  the  name  of  Seavey 
Hop  Company  for  eight  years.  I  had  experience 
during  that  time  in  inspecting  and  grading  hops.  Am 
acquainted  with  Mr.  Edmunson,  have  known  him 
twelve  years  or  more.  Examined  samples  of  his  crop 
of  hops  for  the  year  1912.  Every  year  he  would  al- 
ways send  his  own  samples  down.  We  never  sampled 
his  hops  that  year,  that  is  up  by  Goshen.  Whether  it 
was  four  or  six  samples  I  don't  remember,  but  I  know 
I  graded  them  as  I  graded  all  the  hops  as  they  came 
in.  Received  samples  of  his  hops  in  the  fall  of  1912. 
Went  through  the  usual  form  of  all  the  samples  that 
I  had.  When  they  would  come  in,  enough  to  work 
on,  I  would  take  them  out  on  the  table  and  examine 
them  and  the  bookkeeper,  when  I  would  give  the 
grading,  would  enter  them  in  the  books.  They  were 
in  three  grades;  there  were  three  lots,  T  should  sav. 
He  sent  one  sample  like  140  bales,  one  75  bales,  and 
the  third  40  bales.    That  is  the  wav  our  books  show. 
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The  first  grade  was  medium,  the  140  bales,  the  75  was 
medium  and  moldy,  and  the  third  was  40  bales  me- 
dium slackish,  that  is  the  way  we  have  it,  and  there 
were  16  bales  of  baby  hops,  but  of  course  that  is  all 
destroyed,  all  the  grading  we  put  on  baby  hops,  that 
16  was  part  of  the  40. 

Examined  what  was  called  shipping  samples.  We 
looked  at  some  samples  there  in  the  room.  I  don't 
remember  whether  they  were  out  of  that  lot  or  what 
they  were. 

CROSS  EXAMINATION 
Question  by  Mr.  Williams: 

Q.  When  did  you  receive  the  samples  of  the  Ed- 
munson  hops  ? 

A.  Well,  I  could  not  say.  Of  course  that  is  a 
long  time  ago.  I  judge  it  was  along  around  Novem- 
ber 1st,  something  like  that.    I  would  not  say. 

COURT:— 1912? 

A.     1912,  yes. 

Q.  How  many  bales  did  Edmunson  have  that 
year  ? 

A,  Well,  I  don't  know.  It  is — according  to  the 
book  there,  it  would  be  a  little  over  250  I  should 
think.  But  man}^  times  when  they  send  the  samples 
in  the  bales  are  guessed  at;  and  when  they  are 
weighed  up  on  inspection  we  find  it  is  not  the  correct 
number,  many  times. 

Q.  Now,  these  hops  that  were  graded  as  medi- 
um, what  was  wrong  with  them  that  you  didn't  grade 
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tlicni  u])  to  the  first  quality? 

A.  Well,  that  is  something  that  I  cannot  re- 
member now.    All  I  would  have  to  go  by  is  the  book. 

Q.  What  are  the  various  grades  of  hops  accor- 
ding to  quality? 

A.  Oil,  say  common  and  medium;  medium  to 
prime ;  prime ;  prime  to  choice ;  and  choice,  is  what 
is  customary. 

Q.  Then  there  is  choice  and  the  prime,  and  an 
intermediate  grade  between  choice  and  prime,  is 
there  ? 

.A  AVell,  that  is  used  by  the  dealers.  Where 
there  is  a  right  good  prime,  they  sometimes  say  prime 
to  choice. 

Q»    W^here  there  is  no  close  question  about  it? 

A.    Yes. 

Q.    And  then  below  primes  come  mediums? 

A.  Below  primes  is  medium  to  prime;  that  is 
another. 

Q.    A  medium  to  prime  is  the  half  grade? 

A.    Yes. 

Q.  Now,  there  was  not  any  of  the  Edmunson 
croj)  that  you  graded  above  medium,  was  there? 

A.  Not  according  to  the  grading,  no.  I  had  the 
book  to  go  by. 

Q.     Is  this  the  book  that  you  used  in  the  office  ? 

A.    Yes,  sir. 

Q.     Do  you  find  Mr.  Edmunson 's  grades  there?' 

A.    Yes,  sir. 
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Q.  They  correspond  with  your  testimony,  do 
they  nof? 

A.     Yes,  sir. 

Q.  104  bales  of  medium;  and  then  75  bales  of 
medium,  moldy;  and  40  bales? 

A.     Medium  slackish. 

Q.    And  16  bales  of  baby  hops  ? 

A.     Yes. 

Q.     What  grade  do  you  say  those  baby  hops  are  ? 

A.  Well,  we  hardly  ever  put  any  other  grading ; 
just  call  them  baby  hops.  They  are  always  green, 
you  know. 

Q.  Then  if  there  were  more  bales  here  than  Ed- 
munson had  that  year,  there  must  have  been  some 
mistake  somewhere  in  the  number  of  bales? 

A.  Well,  I  should  think  so.  Those  number  of 
])ales  should  have  come  from  the  samples.  I  don't 
see  any  other  way  they  would  get  on  that  book,  with- 
out we  was  taking  them  from  the  samples. 

Q.  You  didn't  have  140  samples  of  medium 
hops,  did  you? 

A.     What  was  that?    I  didn't  understand  that. 

Q.  You  didn't  have  140  samples  from  the  140 
bales  of  medium  hops,  did  you  ? 

A.  No,  there  was  not  over  four  or  five,  six  sam- 
ples, I  g-uess,  that  he  sent  in;  that  is  all. 

Q.  You  just  estimated  the  number  of  bales  of 
that  quality? 

A.     No ;  I  believe  that  the  samples  as  they  came 
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ill  must  havi'  been  samples  representing  140  bales; 
and  so  many  samples  representing  75  bales.    I  think 
tliat  must  be  the  way  that  was  put  in  that  book. 

il  Well,  now,  how  would  they  represent  more 
tlian  one  bale,  the  one  bale  they  were  taken  fromi 

A.  Well,  many  times  as  they  bale  out  they  es- 
timate ;  well,  they  baled  at  the  first  baling  which 
was  (lone,  F  judge  140.  It  might  not  have  been  that 
way.  It  might  have  been  75  they  baled  first.  You 
could  not  tell. 

Q.  These  samples  were  not  sent  you  as  they 
were  baled  out,  were  they? 

A.     'J^hey  were  all  sent  at  the  same  time. 

Q,  Were  they  sent  as  they  were  baled  out  from 
the  hop  house? 

A.  I  don't  know  that.  They  came  to  us,  I  think, 
a])out  November  1st,  some  time  there;  I  would  not 
say  surely. 

Q.  Now,  isn't  it  a  fact,  Mr.  Johnson,  that  in 
sending  samples  they  will  select  out  or  take  ten  bales 
of  hops,  or  about  that  number,  and  take  one  sample 
fro  mthe  ten  bales,  and  let  that  sample  represent  the 
ten  bales,  without  any  examination  of  the  other  nine 
bales  ? 

A.  Well,  they  do  that  in  inspecting  sometimes; 
and  especially  in  shipping  to  London,  they  will  string 
them  out  in  a  row  and  inspect  all  the  way  down  the 
line;  and  then  every  tenth  bale  they  will  take  a  sam- 
ple out  and  send  it  as  a   shipping   sample.    But  of 
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course  if  it  don't  run,  they  don't  let  it  go  in. 

Q.     Who  sent  you  these  samples'? 

A.     Mr.  Edmunson  sent  them. 

Q.  You  don't  know  whether  he  stuck  his  tryer 
in  and  pulled  out  some  ? 

A.     No,  I  don't  know  anything  about  that. 

Q.  And  selected  the  bales  to  represent  that  sam- 
ple? 

A.    No. 

RE-DIRECT  EXAMINATION 

The  witness'  attention  was  called  to  testimony 
he  had  given  in  the  previous  trial  of  this  case,  when 
samples  of  the  hops  were  submitted  to  him ;  he  testi- 
fied in  substance :  I  remember  several  samples  that 
were  put  before  me  there,  and  I  believe  that  I  said 
one  I  would  consider  to  be  prime,  and  I  also  said, 
of  course,  to  judge  hops  in  that  court  room,  which 
was  probably  darker  than  this  one,  and  it  is  neces- 
sary to  have  a  steady  light,  like  sky-light,  to  look 
at  hops.  After  a  colloquy  between  the  attorneys 
and  the  court  with  reference  to  his  testimony,  the 
Court  asked:  Do  you  remember  what  you  testified 
to  at  that  trial  in  that  respect  ? 

A.  I  remember  it  was  one  sample  that  I  said  it 
might  be  called  prime.  But  this  was  in  June ;  you  was 
judging,  making  your  examination  in  June  on  a  1912 
hop;  while  the  grading  in  November  or  October 
would  be  different  on  the  same  hop. 
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KE-CR0S8  EXAMINATION 

q.  lias  mold  any  injurious  effect  on  the  qual- 
ity of  a  liop,  Mr.  Jolmsonl 

A.  Well,  wo  find  it  is  hard  to  sell  with  mold  in. 
There  is  coniplahit  from  the  East;  that  is  what  we 
have  got  to  go  by.  If  a  dealer  in  the  East  finds 
mo  hi  in  the  hops  he  makes  a  complaint  about  it. 

(^.     It  affects  the  market  value,  does  it  not? 

A.     Yes. 

Q.  Now,  would  there  be  any  difference  between 
examining  a  hop  for  defects  in  June  than  there  would 
be  in  November?  That  is,  if  you  were  examining 
them  for  mold,  or  for  unevenness  in  color,  or  for  any 
other  defect  that  the  hop  might  contain,  would  there 
be  any  difference  in  June  that  there  would  be  in  No- 
vember in  examining  the  hop  for  that  purpose  ? 

A.  Well,  if  the  defect  was  in  the  way  of  slackish 
and  moldy,  of  course  next  June  that  Avould  be  dried 
out,  so  that  they  would  go  through  better  then,  and 
the  grading  would  not  be  as  high  and  strict  then ;  and 
they  will  take  hops  that  has  even  a  little  bit  more 
mold  in  them  in  June  than  they  would  in  October — 
that  is  our  trade  in  the  East. 

EE-DIRECT  EXAMINATION 

Q.  Now,  Mr.  Johnson,  I  understand  from  you 
that  by  the  lapse  of  time  from  November,  1912,  over 
to  June,  1913,  has  tested  the  question  whether  the 
mold  or  slack-dried  would  be  an  injury  to  that  hop. 

A.     Well,  it  would  be  an  injury  to  all  hops  in  a 
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way.     Of  course,  the  older  they  get — but  they  are 

still  1912  hops;  you  can't  get  around  that. 

Q.  Sure.  What  I  mean  is  this :  Now,  if  some  of 
these  hops  were  slack-dried,  or  apparently  so,  in  Oc- 
tober, 1912,  and  objection  was  made  to  them  at  that 
time — but  they  were  re-examined  in  June,  1913,  and 
found  to  be  in  good  condition,  then  they  would  pass 
inspection,  would  they  not,  because  the  supposed  in- 
jury of  slack-dried  had  disappeared? 

A.     All  the  danger  of  the  bale  heating  would  be 

over  by  that  time.    Of  course,  in  October— if  there 

is  slackish  you  run  a  chance  even  up  till  January 

sometimes  that  a  bale  may  heat  and  then  turn  black. 

RE-CROSS  EXAMINATION 

Q.  There  would  not  be  any  difference,  would 
there,  Mr.  Johnson,  in  examining  a  hop  in  the  court 
room,  than  there  is  in  your  sample  room,  if  the  light 
is  the  same  ? 

A.  Oh,  if  we  had — we  are  all  used  to  overhead 
light,  of  course. 

Q.  So  that  you  can  examine  them  better  in  your 
sample  room  than  you  can  in  the  court  room'? 

A.     Yes,  sir. 

Excused. 

Bert  Pilkington,  called  as  a  witness  on  behalf  of 
the  defendants,  being  duly  sworn,  testified  in  sub- 
stance : 

He  is  a  resident  of  Corvallis,  Oregon ;  lived  there 
about  six  years;  occupation  a  chemist;  chemist  in  the 
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State  Agricultural  College,  and  employed  by  the  col- 
lege. 1  lave  connection  with  the  Federal  Government 
ilia  way,  for  instance  I  am  working,  or  I  am  paid  di- 
rectly from  a  fund  that  is  set  aside  by  the  Federal 
(lovei-nment  to  be  expended  by  the  Agricultural  Col- 
lege. Obtained  my  knowledge  and  experience  as  a 
chemist  at  the  college  and  am  a  graduate  of  that 
school;  been  engaged  as  a  chemist  since  1905. 

Q.  What  particular  class  of  work  were  you  do- 
ing in  1913? 

A.  Well,  in  1913  I  was  still  working  on  some 
hop  work  that  we  had  begun  about  1910. 

Q.     Please  explain  the  character  of  that  work. 

A.  Well,  it  was  rather  varied.  It  covered  a  large 
scope  of  the  hop  work. 

Q.    Just  the  general  features  of  it. 

A.  Well,  for  instance,  one  of  the  particular  fea- 
tures of  it  was  a  revision  of  the  methods  for  chem- 
i(;al  examination  of  hops.  And  I  might  say,  by  way 
of  explanation  on  that,  we  gathered  together  all  the 
methods  that  were  obtainable  at  that  time,  and  com- 
pared those,  and  from  that  we  worked  out  a  method 
of  our  own.  That  is,  simply  worked  over  some  of 
these  other  methods.  While  we  didn't  claim  origi- 
nality for  a  large  part  of  that,  there  were  one  or  two 
changes  that  we  did  make  ourselves  in  them. 

Q.  What  was  the  final  object  in  obtaining  this 
process  of  chemical  analysis  ? 

A.     The  thing  that  led  up  to  that  was  the  varia- 
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tioii,  or  so-called  variation,  in  the  examination  or  the 
commercial  judging  of  hops.  And  the  attempt  at 
that  time — it  was  taken  up  as  an  Adams  project, 
under  the  Adams  fund,  by  the  Federal  Government 
— to  see  if  they  could  arrive  at  some  definite  meth- 
od for  examining  hops,  whereby  hops  would  be  given 
examination  according  to  their  worth.  By  that  I 
mean  that,  in  grading  of  hops  by  the  commercial 
grading,  if  the  judge  knows  as  to  where  that  hop  is 
giown  he  can  give  it  a  different  grading  or  the  com- 
mercial value  is  different  than  if  it  comes  from  some 
place  that  has  not  grown  many  hops,  for  instance; 
that  is,  it  is  not  strong  in  the  hop  industry. 

Q.  You  are  acquainted  with  Mr.  John  Edmun- 
son, the  defendant  in  this  case,  are  you  1 

A.     Yes,  sir,  I  am. 

Q.     How  long  have  you  known  him? 

A.  I  first  met  Mr.  Edmunson,  I  think,  about 
1905. 

Q.  Did  you  examine  some  samples  of  hops  that 
he  sent  you  in  1913  ? 

A.     Yes,  sir,  I  did. 

Q.     About  what  time  in  the  year  was  that  ? 

A.  That  was  somewhere  between  the  first  and 
the  10th  of  June,  if  I  remember  right.  I  don't  vo- 
member  the  exact  date. 

Q.  Now,  did  you  make  a  chemical  analysis  of 
those  hops  to  ascertain  the  amount  of  brewing  qual- 
itv  in  them  ? 
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A.  Well,  the  chemical  analysis  shows  the  resin 
tjuantity. 

MR.  WILLIAMS :— Just  a  moment.  We  object 
to  tlie  witness  testifying  further  in  regard  to  what 
that  analysis  showed,  your  Honor. 

COURT: — You  can  answer  whether  you  made 
such  analysis. 

A.    We  did. 

MR.  WILLIAMS:— We  desire  to  make  the  ob- 
jection to  this  witness'  testimony  along  that  line  for 
the  reason  that  it  is  incompetent,  irrelevant  and  im- 
material, and  an  attempt  to  impose  in  this  case  a 
standard  different  from  that  of  the  hop  men  them- 
selves. 

COURT: — There  has  been  testimony  here,  com- 
ing from  the  witnesses  produced  by  the  plaintiff, 
touching  the  amount  of  resin,  or  pollen,  as  it  has  been 
described,  or  lupulin  that  is  contained  in  these  hops, 
some  saying  that  it  had  more  and  some  less ;  and  that 
seems  to  be  the  prime  quality  of  the  hop.  If  this  wit- 
ness is  competent  to  testify  concerning  the  quantity 
of  that  lupulin  in  the  hops,  or  the  specimens  that  he 
examined,  I  think  that  would  be  proper  to  go  to 
this  jury.    You  may  proceed. 

MR.  BEAN: — We  save  an  exception. 

Q.  Now,  Professor  Pilkington,  you  said  you 
made  a  chemical  analysis  of  these  hops  ? 

A.     That  Mr.  Edmunson  furnished  me  ? 

Q.    Yes. 
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A.     I  did. 

Q.  And  according  to  the  scientific  method  used 
for  that  purpose? 

A.     Yes,  sir. 

Q.  Now,  what  percentage  of  resin  did  you  find 
in  these  hops'? 

Objected  to  as  incompetent,  irrelevant  and  im- 
material. 

COURT:— I  think  I  will  hear  that.  The  objec- 
tion will  be  overruled. 

MR.  WILLIAMS:— We  desire  an  exception, 
your  Honor. 

COURT.— Very  well. 

A.  Why,  the  sample  Mr.  Edmunson  handed  me 
had  18.15  per  cent  total  resin,  and  of  that  total  resin 
there  was  16.24  what  is  known  as  soft  resins. 

COURT:— What? 

A.  Soft  resin.  You  might  say  there  were  three 
resins  in  the  hop. 

Q.     What  was  the  third  resin  ? 

A.  That  is  what  they  call  a  hard  or  worthless 
resin.  That  amounts  to  the  difference  between  the 
total  resin  and  the  soft  resin  ;  three  resins  compris- 
ing the  makeup  of  that  part  of  the  hop. 

COURT:— What  is  that  difference? 

A.  The  difference  is  about  1.9  per  cent — .92, 
something  like  that. 

Q.  You  may  state  now,  if  you  know,  what  rela- 
tionship the  resin  has  to  what  is  usually  called  lupulin 
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ill  the  liop. 

A.  Well,  they  liave  wliat  they  call  a  lupuliu 
^rniuilc,  and  the  resin  is  contained  in  the  hipuline 
^raimle,  so  that  if  there  is  no  lupulin  there,  you 
haven't  any  chance  for  resin. 

Q.  Now,  at  the  time  you  made  this  examination, 
liad  you  made  any  extensive  analysis  of  hops  in  Jthe 
nianiKM'  that  you  examined  this  particular  sample *? 

A.     Yes,  sir.    For  instance,  all  the — 

('OURT: — Just  confine  your  answers  to  the  ques- 
tion. 

A.    All  right. 

Q.  Did  you  ever  make  any  examination  of  this 
kind  of  hops  that  are  pronounced  by  experts  as  choice 
hops '? 

Objected  to  as  incompetent,  irrelevant  and  iixnna- 
terial. 

COURT : — Do  you  know  what  a  choice  hop  is,  in 
your  experience;  that  is,  choice  hop  measured  by  the 
coimnercial  rule  ? 

A.     No,  sir,  I  do  not. 

COURT:— You  do  not? 

A.     No,  sir. 

MR.  SLATER:— Your  Honor,  I  want  to  show 
that  the  percentage  of  resin  found  in  this  particular 
sample  of  hops — its  relation  to  the  percentage  found 
in  the  hops  of  different  qualities  that  he  examined. 

COURT : — Well,  imless  he  knows  the  percentage 
that  exists  in  the  commercial  hop   of  the  different 
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qualities,  it  doesn't  seem  that  he  would  be  competent 
to  testify.  If  you  can  show  by  this  witness  that  he 
is  acquainted  with  commercial  hops,  and  the  amount 
of  resin,  for  instance,  in  a  prime  hop,  or  a  choice  hop, 
or  a  medium  hop,  then  his  testimony  would  be  com- 
petent on  that  point. 

Q.  I  will  ask  you.  Professor,  if  you  made  chem- 
ical analysis,  at  the  time  you  examined  this  partic- 
ulad  sample  or  prior  thereto,  of  samples  of  commer- 
cial hops,  to  ascertain  the  amount  of  resins  therein  1 

A.     Yes,  sir. 

Q.  And  how  many  different  qualities  or  kinds  of 
hops  did  you  examine  in  that  way — commercial 
hops? 

MR.  WILLIAMS:— Objected  to  as  incompetent, 
irrelevant  and  immaterial.  The  witness  shows  that 
he  doesn't  know  what  the  different  qualities,  the  dif- 
ferent grades  of  hops  are. 

COURT: — He  says  he  made  examination.  We 
will  see  how  that  develops  a  little  further.  I  will 
overrule  the  objection  for  the  present. 

MR.  WILLIAMS :— We  desire  an  exception. 

Q.  Now,  where  did  you  get  these  various  sam- 
ples from  that  you  examined  in  this  way  ? 

A.     They  were  sent  in  from  different  hop  dealers. 

Q.     In  this  state  ? 

A.     Yes,  sir. 

Q.     Name  some  of  them. 

A.     T.  A.  Livesley,  in  fact,  furnished  us  most  of 
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(.ui-  samples;  and  Mr.  Seavey,  at  Eugene,  furnished 
j.art  of  the  samples;  Mr.  McLaughlin,  at  Indepen- 
deiiee,  furnished  us  with  some  samples.  And  then 
outside  of  that,  of  the  locally  grown  hops,  we  exam- 
ined hops  from  Washington  state,  from  Mr.  Horst, 
of  California,  Wisconsin  hop ;  New  York  hop ;  Eng- 
lish hop ;  and  the  Salz  hop,  or  the  German  hop. 

Q.  You  understand  that  those  were  hops  that 
were  used  in  commercial  business  ! 

A.  Some  of  the  hops  contained  a  grading  with 
them. 

MR.  WILLIAMS :— I  move  to  strike  that  out. 

Q.  I  don't  want  that.  I  want  to  know  if  these 
hops  came  from  a  source  that  you  can  testify  that 
they  represented  commercial  hop  ? 

A.     Yes,  sir,  they  had  been  cut  out  of  a  bale. 

Q.  Well,  I  will  have  to  make  a  leading  question. 
Did  you  ever  receive  any  samples  from  brewers  in 
this  state  of  hops  for  examination  ? 

A.  No,  not  from  the  brewery.  By  the  way,  I 
won't  say  whether  it  is  from  Pabst  brewing  people 
that  we  got  the  Wicsonsin  hops,  or  just  the  persons 
named.    I  don't  recall. 

Q.  You  don't  remember  of  receiving  any  sam- 
ples from  brewers  of  this  state  ? 

A.    No,  not  from  this  state,  no. 

Q.  How  many  different  samples  of  this  kind, 
that  3^ou  received  from  the  dealers  in  this  state,  have 
you  examined  ? 
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Objected  to  as  incompetent,  irrelevant  and  imma- 
terial. 

COURT: — I  will  overrule  that  objection  for  the 
present. 

MR.  WILLIAMS :— Allow  us  an  exception. 

COURT : — You  may  have  an  exception. 

Q.  Now,  what  different  qualities  of  hops  were 
these  samples  that  you  received,  represented  to  you 
to  be,  by  those  ^^■ho  gave  them  to  you  ? 

MR.  WILLIAMS: — Objected' to  as  incompetent, 
irrelevant  and  immaterial;  matter  of  hearsay.  The 
witness  avjis  not  competent  to  judge. 

Objection  o^'e.iruled.    Exception  allowed. 

A.     Do  you  Ji^ean  by  that  the  grading? 

Q.  Yes ;  wl.at  quality  of  hops  were  they  claimed 
or  styled  to  be  'i 

MR.  AVILLIAMS : — I  desire  to  renew  our  objec- 
tion, youi-  Honor. 

Objection  overruled.    Exception  allowed. 

MR.  SLATER:— That  will  be  understood. 

A.  Why.  some  of  them  were  graded  fancy,  some 
choice,  some  prime,  some  medium.  I  don't  think  we 
iiod  a  sample  marked  ''poor"  in  the  entire  lot. 

OOrjRT: — Do  you  know  what  a  choice  hop  is  in 
the  market? 

A.  I  couldn't  go  out  in  the  market  and  pick 
up  a  choice  hop,  just  by  going  around  and  feeling  of 
it,  or  looking  at  it. 

COURT: — Do  you  know   the   amount   of   resin 
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there  should  be  in  a  choice  hop,  as  sold  in  the  mar- 
ket? 

A.     That  would  depend  on  who  judge  the  hop. 

COURT :— That  would  depend  on  what  ? 

A.  That  would  depend  on  who  graded  the  hop, 
whether  it  was  a  choice  hop,  or  prime  hop,  or  medi- 
um hop.  That  was  what  this  work  was  for.  I  might 
sav  in  explanation,  what  this  work  was  for  was  to 
compare  these  different  gradings  by  different  judg- 
es. 

COURT :— Then  there  is  no  uniformity  in  grad- 
ing? 

A.  Not  according  to  these  different  judges ;  they 
don't  agree. 

MR.  WILLIAMS :— That  is  the  very  vice,  your 
Honor. 

COURT : — That  is  the  kernel  of  the  cocoanut  in 
this  case,  it  seems  to  me,  the  very  thing  we  are  try- 
ing to  get  at  now.  Do  you  know  generally  what  a 
choice  hop  is  in  the  market  ? 

A.  Well,  now,  by  that  question  do  you  mean  sim- 
ply the  amount  of  resin  that  that  might  contain,  or 
just  thqi  general  appearance  ? 

COURT: — No;  what  would  be  considered  by 
conmiercial  judges  a  choice  hop  in  the  market? 

A.  Well,  nothing  only  by  comparison,  looking 
at  every  grading. 

COURT: — You  have  got  to  take  those  as  to 
whether  it  is  choice  or  not  choice  ? 
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A.     How  is  that  % 

COURT : — Now,  if  you  know  what  a  choice  hop 
is  in  the  market,  why,  then  you  can  measure  your 
chemical  analysis  of  your  resin  in  the  hops  you  have 
examined  with  choice  hops.  Otherwise,  I  don't  see 
that  we  can  get  a  correct  estimate  in  this  case  upon 
this  particular  question. 

MR.  SLATER:— Your  Honor,  I  think  his  testi- 
mony may  be  relevant  to  show  the  percentage  of  res- 
in in  this  particular  hop  as  compared  with  other 
samples  of  hops  known  in  the  market  as  choice,  me- 
dium and  prime,  the  percentage  that  might  be  in 
them.  It  is  true  this  witness  might  not  be  competent 
to  testify  that  he  can  pick  out  a  choice  hop. 

COURT: — He  says  he  doesn't  know,  of  his  own 
knowledge,  what  a  choice  hop  is ;  nor  a  prime,  nor  me- 
dium. He  says  what  knowledge  he  has  comes  froni 
samples  of  hops  that  have  been  sent  to  him,  which 
have  been  represented  to  be  so  and  so.  Then  he  says 
the  judges  themselves  don't  agree  upon  what  is  a 
choice  hop,  and  the  amount  of  resin  that  should  be 
contained  in  a  choice  hop.  That  is  the  trouble  in 
making  the  comparison  here. 

MR.  SLATER:— Well,  your  Honor,  in  order  to 
make  the  record  then,  we  deseire  to  show  by  this  wit- 
ness that  this  witness  made  chemical  analyses  of  a 
large  number  of  different  grades  of  hops,  and  that 
the  averages  run  from  13.49  per  cent;  and  that  the 
minimum  percentage  for  the  year  in  which  he  made 
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the  examination  in  question  was  15.54  per  cent ;  the 
maximum  was  20.49  per  cent,  and  the  average  18.06 
per  cent.    That  is  the  testimony  that  we  offer  to  show 
by  this  witness. 

COURT:— You  don't  know,  of  your  own  knowl- 
edge, about  the  samples,  whether  they  were  choice 
or  prime  or  medium  as  to  quaUty  ? 

A.  No.  We  didn't  care  for  that  on  this  other 
work  we  were  undertaking.  We  asked — if  I  may 
make  an  explanation  there — 

COURT:— Yes. 

A.  We  asked  that  these  judges,  or  asked  Mr. 
Livesley,  to  send  us  in  a  sample  of  hops  judged  by 
different  judges,  and  then  we  wanted  to  analyze 
those  hops,  and  see  how  those  judges  agreed.  Now, 
that  was  the  object  of  that  piece  of  work  that  we  un- 
dertook at  that  time.  Now,  those  hops  were  gi'aded 
according  to  the  terms  on  the  hop  market. 

COURT: — You  were  inquiring  only  as  to  one 
quality,  and  that  was  the  quality  of  the  amount  of  lu- 
pulin  ? 

A.  No,  I  might  say  this — well,  that  was  the 
standard  by  which  we  were  measuring;  that  is,  the 
resin — to  see  if  the  resin  in  a  choice  hop  graded  b\' 
Judge  No.  1  would  agree  with  Judge  No.  2,  or  wheth- 
er medium  graded  by  one  judge,  a  hop  graded  by  one 
judge  as  medium  would  have  the  maximum  amount 
of  resin  equal  to  a  choice  hop  graded  by  anothcj' 
judge;  to  see  if  a  medium  fell  in  a  definite  class— if 
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their  judgment  compared  as  to  the  amount  of  resin 

it  contained. 

COURT : — I  don't  think  that  that  elucidates  any- 
thing in  this  case  particularly.  I  will  sustain  the  ob- 
jection, and  you  may  have  your  exception. 

MR.  SLATER:— Very  well.  There  is  one  other 
question  I  will  put  to  the  witness. 

Q.  Did  you  make  an  analysis  of  the  samples  sent 
you  as  to  the  cleanliness  of  picking  ? 

A.     By  Mr.  Edmunson? 

Q.     Yes? 

A.     Yes,  sir,  I  did. 

Q.     You  may  state  what  that  was  ? 

A.  Well,  that  was  3.62  per  cent  of  leaves  and 
stems. 

COURT:— Out  of  100? 

A.  That  had  that  percentage  of  leaves  and  stems 
in  the  sample. 

Q.  Now,  how  did  that  average  compare  with 
other  percentages  of  other  samples  that  you  exam- 
ined? . 

MR.  WILLIAMS:— Objected  to  as  incompetent, 
irrelevant  and  immatreial.  That  doesn't  show 
whether  they  were  cleanly  picked  or  dirtily  picked. 

COURT:— I  think  I  will  hear  that. 

MR.  WILLIAMS :— The  average  of  the  other 
samples — it  is  not  shown  here  that  those  other  sam- 
ples were  cleanly  picked,  or  what  is  cleanly  picking ; 
what  the  percentage  of  cleanly  picking  would  be. 
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(X)URT: — It  is  not  very  specific,  but  I  will  hear 

that  testimony. 

AIR.  WILLIAMS:— We    desire    an    exception, 

your  Honor. 

(^OURT:— Very  welL 

A.  Why,  as  I  said,  this  sample  contained  3.62 
per  cent  of  leaves  and  stems;  and  they  run  all  the 
^vay — some  samples  I  have  examined  have  had  less 
tlian  that,  while  some  have  had  as  much  as — oh, 
about  six  times  as  much. 

COURT: — Do  you  know  whether  those  samples 
with  six  times  as  much  were  of  the  commercial  com- 
modity ? 

A.  Well,  I  might  say  that  all  these  hops  that  we 
were  gathering  were  supposed  to  be  commercial 
hops. 

COURT: — Supposed  to  be?     You  don't  know? 

A.  No.  All  we  had  to  do  was  take  the  other 
person's  word  for  it  that  sent  us  these  samples. 

Excused. 

COURT:— Is  Mr.  Pilkington  here? 

MR.  SLATER:— He  was  out  in  the  hall  a  mo- 
ment ago. 

COURT: — I  think  I  will  take  his  testimony  in 
regard  to  the  amount  of  resin  in  the  samples.    Af 
ter  thinking  that  matter  over,  I  think  it  would  be 
a  better  ruling  to  let  that  go  to  the  jury. 

MR.  WILLIAMS:— We  will  take  an  exception, 
if  your  Honor  please. 
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COURT: — You  may  have  your  exception. 

BERT  PILKINGTON.— Resumes  the  stand. 
Direct  examination  continued. 

COURT: — I  have  concluded  that  you  might  an- 
swer as  to  the  amount  of  resin  you  found  in  these 
different  samples.  I  think  the  manner  in  which  you 
obtained  the  samples  has  been  sufficiently  explained 
heretofore.  You  may  have  your  objection,  and  j^our 
exception  to  the  Court's  ruling. 

A.  Well,  I  cannot  give  the  percentage  offhand 
of  the  amount  of  resins  in  each  hop  separately. 

Q.  Have  you  any  memorandum,  or  publication 
issued  by  yourself,  that  contains  the  data  that  you 
made  "I 

A.  Why,  I  think  that  Mr.  Edmunson  has  such 
a  publication.    I  have  none  with  me. 

COURT : — Well,  you  may  refresh  your  memory 
then. 

Q.  I  hand  this  pamphlet  to  3^ou.  State  who 
i:)repared  the  data  that  is  contained  therein. 

A.  Why,  this  is  merely  a  publication  of  a  rec- 
ord of  the  work  that  I  did  at  the  Agricultural  Sta- 
tion. 1 

J  X    Ji  .w   .J.  ^  ^ 

Q.     Did  you  prepare  the  material? 

COURT: — I  think  you  better  confine  yourself 
to  these  samples  that  he  said  he  got  from  the  dif- 
ferent parties,  to  which  he  testifies  heretofore. 

MR.  SLATER:— That  is  what  I  intended  to  do, 
but  I  just  want  to  use  what  material  he  has  thei'o 
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to  refresh  his  memory.     1  want  to  make  proof  of 

the  genuiueiiess  of  the  memoranda  is  all. 

Q.  Now,  did  you  prepare  the  data  that  is  pub- 
lished therein? 

A.     1  did,  yes,  sir. 

i^.    And  you  know  that  it  is  accurate? 

A.     Yes,  sir. 

Q.  Now,  you  may  refresh  your  memory  by  re- 
ferring to  that  to  ascertain  the  amount,  the  percent- 
ages in  these  different  samples  of  hops  that  you 
made  ananalysis  of. 

A.  Of  those  that  were  marked  by  those  judges, 
that  were\  sent  in  ?    Is  that  the  understanding  ? 

Q.     I  think  so,  yes. 

COURT: — Yes,  it  must  be  that.  You  under- 
stand you  are  to  confine  yourself  to  the  samples  you 
have  testified  to  heretofore  that  were  sent  to  you. 

A.  That  is  what  I  have,  yes,  sir,  I  might  say 
that  there  are  nineteen  samples  here,  and  to  start  in 
to  memorize  those  things  or  say  that  I  can  repeat 
it  off  with  the  gradings,  I  cannot  do  that  offhand. 

COURT : — You  may  refer  to  the  memorandum. 

A.  All  right.  I  am  allowed  to  read  the  classifi- 
cation of  these  hops  that  is  given  here  by  the  judg\^ 
that  sent  it  in  ? 

COURT:— Let  me  see  what  it  is.    Read  from  it. 

A.  The  hops  are  classed  here  in  the  different 
grades.  For  instance,  a  note  at  the  bottom  here  says : 
"The  terms  used  in  the  commercial  trading:  rank  in 
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the  following  order:  Fancy,  strictly  choice,  choice, 
strictly  prime,  prime,  good  medimn,  medium,  and 
poor. ' ' 

COURT: — Well,  now,  who  are  the  judges? 

A.  I  don't  know  who  the  judges  were.  Mr. 
Livesley  furnished  these  samples.  The  pamphlet 
there  states  how  those  samples  were  procured  and 
the  object  of  getting  those.  These  samples  were 
numbered,  and  the  grade  was  put  with  that  number 
in  the  letter  sent  to  us,  and  the  samples  forwarded  at 
the  same  time. 

Q.  Is  Mr.  Livesley  a  regular  dealer  in  hops?  in 
this  state? 

A.    Yes. 

Q.     An  extensive  dealer? 

A.  He  was  at  that  time,  yes.  There  is  the  table 
which  I  referred  to, 

COURT : — Prime,  according  to  this  table,  would 
vary  all  the  way  from  15.95  per  cent  to  20.19  per 
cent  total  resin? 

A.  Yes,  sir;  and  varies  in  the  grading  there. 
The  grading  is  put  opposite  each  sample,  and  then 
the  judges  is  on  the  side  margin. 

COURT: — Well,  you  can  read  from  that  as  l:o 
the  prime  and  medium.  There  is  no  choice.  Yes, 
there  are  two  choice  here. 

Have  you  examined  this  table,  Mr.  Williams  ? 

MR.  WILLIAMS :— I  have  not,  your  Honor. 

COURT:— Look  at  it. 
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MR.  SLATEK: — I  would  like  to  ask  the  witness 
another  question. 

COURT.— Very  well. 

Q.  Do  I  understand  you  that  Mr.  Livesley  fur- 
nished all  these  samples'? 

A.  Those  samples  that  are  given  there?  No, 
Mr.  Livesley  did  not  furnish  all  the  samples.  Mr. 
Seavey  furnished  part  of  the  samples.  If  I  remem- 
])er  right,  the  larger  number  of  the  samples  were  re- 
ceived from  Mr.  Livesley. 

MR.  WILLIAMS : — We  are  of  the  opinion,  your 
Honor,  that  the  information  there,  that  could  be 
elicited  from  the  witness. 

COURT: — I  think  you  may  give  the  names  of 
gradings  according  to  the  samples  sent  you,  the 
judging  of  those  samples.  Just  give  the  general 
range.  Take  the  prime,  for  instance.  Take  the 
choice,  for  instance,  and  then  prime,  and  indicate  it. 

A.  All  right.  One  sample  of  choice  hops  by 
Judge  No.  1, 1911  crop,  contained  19.42  per  cent  total 
resin ;  and  the  other  sample  of  choice  hops,  by  Judge 
No.  2,  1911,  contained  19.46;  and  the  other  sample 
of  choice  hops,  by  Judge  No.  3,  1911,  contained  19.98 
per  cent  total  resin. 

COURT: — Now,  give  the  prime. 

A.  Prime,  1911,  by  Judge  No.  1,  contained  17.23 ; 
next  prime,  by  Judge  No.  1, 1911,  contained  18.83  per 
cent;  and  the  next  prime,  by  Judge  No.  3,  crop  1911, 
contained  20.49  per  cent ;  and  the  next  prime.  Judge 
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No.  3,  1911  crop,  contained  20.19  per  cent;  the  next 

prime,  1911  crop.  Judge  No.  3,  19.42  per  cent. 

COURT: — What  was  that  that  contains  15  pei' 
cent  ? 

A.  I  haven't  come  to  that  one  yet.  I  will  gel 
that  in  just  a  minute.  No.  2  Judge,  1911  crop,  prime 
19.04  per  cent.  Now,  prime,  1910  crop,  by  Judge  No. 
1,  15.95  per  cent  total  resin. 

COURT : — So  the  prime  varies  all  the  way  from 
15.95  to  about  20  per  cent. 

A.     To  about  20%. 

COURT: — Well,  now,  give  the  medium. 

A.  Medium — we  have  only  two  mediums.  The} 
are  both  1910  crop.  One  is  17.21  per  cent,  by  Judge 
No.  1.    Another  one  is  13.46  per  cent,  by  Judge  No.  1. 

COURT:— I  think  that  is  sufficient. 
CROSS  EXAMINATION 

Questions  by  Mr.  Williams. 

Q.  You  don't  know  anything  about  whether  or 
not  these  were  properly  graded  as  choice  and  prime, 
did  3'ou? 

A.     Which,  these  samples  here? 

Q.     Yes,  of  your  own  knowledge? 

A.  Nothing  only  that  the  judges  sent  these  in 
marked  so  and  so,  from  Mr.  Livesley,  marked  sam- 
Dles  marked  so  and  so. 

Q.     That  is  all  you  know  about  it  ? 

A.    Yes,  that  is  all  I  know  about  it. 

Q.     You  didn't  testify  about  the  other  samples, 
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that  John  Edmunson  sent  you "? 

A.    How  is  that? 

Q.  You  didn't  testify  as  to  the  amount  of  resin 
in  the  other  sample  John  Edmunson  sent  you? 

A.     The  second  sample  ? 

Q.    Yes. 

A.    I  did  at  the  other  trial,  if,  I  remember  right. 

Q.     How  much  was  there  in  that  ? 

A.  There  was  seventeen  and  some,  if  I  remem- 
ber, seventeen  and  some  hundredths  per  cent  total 
resin. 

Q.  Those  samples  that  you  examined  there  were 
from  the  crop  mostly  of  1911,  were  they? 

A.  I  think  the  larger  number  of  them  were  for 
1911. 

Q.    And  some  from  1910? 

A.    Some  from  1910. 

Q.     None  of  them  from  1912  ? 

A.     I  think  there's  some  1912  in  there. 

Q.    Well,  do  you  know  it  ? 

A.     Well,  I  can  tell  by  looking. 

Q.    Well,  look  and  see. 

A.  No,  there  is  no  1912  sample  in  here.  No 
1912  sample  in  this  lot. 

RE-DIRECT  EXAMINATION 

Q.  You  referred  to  a  second  sample  that  you 
analyzed  for  Mr.  Edmunson.  Do  you  know  how 
long  that  sample  had  been  drawn  and  the  condition 
of  it? 
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A.     Well,  he  told  me  that  was  a  shipping  sample. 

Q.  I  don't  want  what  he  told  you,  but  did  you 
see  any  difference  in  the  two  samples  as  to  moisture, 
and  the  way  it  had  been  preserved  ? 

A.  The  analysis  showed  that  there  was  a  differ- 
ence in  moisture. 

Q.     What  difference  was  that? 

A.  There  was  six  per  cent  moisture  in  that  sec- 
ond sample,  or  what  we  termed  the  dry  sample  that 
Mr.  Edmunson  furnished. 

Q.     That  was  known  as  the  dry  sample  ? 

A.     That  was  known  as  the  dry  sample. 

Q.     How  much  moisture  was  in  the  other? 

A.     Seven  and  one-half. 

Q.  Well,  would  the  analysis  show  any  deterio- 
ration on  account  of  the  time  that  the  sample  had 
been  exposed  to  the  air,  or  after  it  had  been  drawn  ? 

COURT: — I  didn't  intend  to  open  up  this  case 
again. 

MR.  SLATER: — Counsel  has  injected  some  ref- 
erence to  another  sample  that  we  didn't  offer.  He 
may  have  to  explain  that. 

COURT:— Very  well. 

A.     Well,  the  condition  of  the  sample  was  no 
ticeably  different  from  the  other  sample ;  much  drier. 
It  didn't  appear  to  have  the  life  to  it  that  the  first 
sample  did  have. 

Q.  Well,  but  can  you  state  from  your  scientific 
knowledge  as  to  how  rapidly  a  hop  deteriorates  from 
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age  and  from  being  exposed  to  the  air  after  being 

taken  ont  of  the  bale"? 

A.  Not  the  exact  amount.  But  I  can  state  the 
fact  they  do  deteriorate. 

Q.  State  generally  as  to  how  rapidly  they  dete- 
riorate? 

A.  In  explanation  of  that,  I  will  say  that  in  the 
beginning  of  the  work  we  analyzed  a  sample  there, 
and  left  it  lying  around  the  room  two  years.  That 
sample  had  deteriorated  25  per  cent  in  the  total  per- 
centage of  soft  resin  at  that  time. 

COURT: — He  is  not  asking  about  resin.  He  is 
asking  about  moisture. 

A.     I  didn't  understand,  your  Honor. 

MR.  SLATER: — Yes,  that  is  what  I  was  asking, 
that  is,  the  resin. 

MR.  WILLIAMS:— To  save  the  question,  we 
move  to  strike  out  all  the  testimony  of  this  witness, 
as  being  incompetent,  irrelevant  and  immaterial,  and 
assuming  that  a  hop  that  contains  eighteen  per  cent 
and  a  fraction,  whatever  it  is,  is  a  choice  hop,  or  a 
hop  that  is  of  a  first  quality  under  this  contract. 

COURT: — The  motion  will  be  overruled.  You 
may  have  your  exception. 

JUROR : — Can  we  have  the  first  percentage  once 
more,  of  the  sample  of  Mr.  Edmunson  ? 

COURT: — Very  well,  you  may  give  that,  Mr. 
Pilkington. 

A.     The  first  sample    offered   in    evidence   this 
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morning  ? 

JUROR:— Yes. 

A.     Eighteen  and  fifteen  hundredths  per  cent. 

Henry  L.  Edmunson,  being  called  as  a  witness 
on  behalf  of  defendants,  being  duly  sworn,  testified 
in  substance : 

I  am  a  brother  of  the  defendant ;  live  in  the  neigh- 
borhood of  his  farm  in  Lane  County;  was  there  in 
1912;  live  about  a  quarter  of  a  mile  from  him;  the 
difference  between  our  farms;  am  engaged  in  the 
business  of  raising  hops;  have  been  for  about  20 
years ;  was  on  the  defendant's  place  during  1912  while 
his  hops  was  growing  frequently,  probably  on  an  av- 
erage of  every  10  or  12  days,  something  like  that; 
observed  the  manner  he  cultivated  and  harvested  hl.-^ 
crop  that  year,  it  was  handled  in  a  careful  and  hus- 
bandlike manner  like  a  good  farmer  would  do ;  it  was 
plowed  and  cultivated,  trained  and  sprayed  proper 
ly.  He  sprayed  about  the  last  of  July.  He  handled 
the  hops  in  the  usual  way  when  drying  and  picking 
them;  they  were  picked  in  a  careful  manner  and 
dried  good — dried  proper.  Was  present  when  a  con- 
versation was  had  about  the  12th  of  March,  betweeti 
my  brother,  the  defendant,  and  Mr.  Wood,  who  in- 
spected the  hops  and  took  them  in.  He  said,  with 
reference  to  the  quality  of  these  hops,  about  20,000 
pounds  should  have  went  on  the  contract.  Mr.  Wood 
said  that. 
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CilOSS  EXAMINATION 

W'itiioss  continued  in  substance: 

I  have  a  liop  yard  of  my  own,  and  cultivated  it  in 
1912,  attended  to  the  cultivation  of  my  own  yard  and 
the  picking  and  drying  of  the  hops.  I  didn't  pick  my 
hops  until  after  John  was  through,  I  used  his  pick 
ers.  I  was  in  his  yard  a  good  deal  of  the  time  while 
hv  was  picking  his  hops,  just  looking  around  every 
two  or  three  days.  I  hadn't  anything  particular  to 
do  at  that  time.  The  picking  didn't  look  dirty  to  me. 
I  was  just  looking  around,  like  any  observer  would 
going  around  interested  in  that  line  of  business.  I 
was  in  the  hop  house  while  he  was  drying  probably 
three,  four  or  five  times,  somewhere  along  there,  don't 
just  remember.  Observed  particularly  how  the  hops 
were  dried.  I  observed  probably  eight  or  ten  kiln, 
something  like  that.  There  were  always  from  six 
to  seven  or  eight  bales  in  a  kiln.  Was  in  the  hop 
house  when  he  first  commenced  picking,  after  the 
first  day  or  two  until  he  finished  up — all  through 
that  time.  They  dried  probably  eight  or  ten  floors ; 
I  saw  the  hops  on  the  floor  that  would  make  probably 
100  bales.  He  had  three  floors,  three  kilns.  Exam- 
ined  them  practically  every  time  I  would  go  there, 
and  would  be  there  maybe  an  hour  sometimes.  It 
took  from  15  to  18  hours  to  dry  a  kiln. 

Frank  Heyer,  being  called  as  a  witness  on  behalf 
of  defendants,  being  duly  sworn,  testified  in  sub-, 
stance : 
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My  business  is  buyer  of  hops;  been  in  that  busi- 
ness about  15  or  18  years ;  was  employed  in  1913  by 
Harry  L.  Hart ;  was  at  the  warehouse  where  the  Ed- 
munson  hops  were  stored  at  the  time  they  were  in 
spected  by  Mr.  Hart  •  heard  a  conversation  between 
Mr.  Wood  and  Mr.  Edmunson;  heard  him  (refer- 
ring to  Mr.  Wood)  say  that  some  of  them  run  pretty 
nice. 

Q.  Well,  at  that  time,  did  you  hear  Mr.  Wood 
say  to  Mr.  Edmunson  that  there  were  20,000  pounds 
or  over  of  the  hops  that  ought  to  have  been  taken  on 
the  contract? 

A.  Well,  now,  I  don't  know.  It  seems  to  me  like 
there  was  something  said  to  that  effect,  but  I  could 
not  say  for  certain;  but  there  was  something  said 
similar  to  it,  don't  remember  the  exact  words. 

The  hops  were  shipped  to  London.  I  have  had 
considerable  experience  in  judging  hops,  taken  in  a 
good  many  thousand  bales;  examined  the  hops  at 
that  time,  looked  at  them. 

Q.  Now,  you  may  state  to  the  jury  what,  in  your 
opinion,  was  the  quality  of  these  hops? 

A.  Well,  now,  Mr.  Wood,  he  was  the  main  man. 
and  he  said  there  was  at  least  twenty — 

Q.  We  want  your  judgment,  not  what  Mr.  Wood 
said  about  it. 

A.  My  judgment — I  considered  there  was  20  to 
25  thousand  pounds  good  prime  hops.  Some  of  them 
were  even  better  than  prime. 
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Q.     What  is  the  quality  above  prime  *? 

A.    Prime  would  be  prime  to  choice,  and  then 

choice. 

Q.     Do  you  think  as  much  as  25,000  pounds  of 

that  was  that  class  ? 

A.    Between  twenty  and  twenty-five  thousand. 

yes,  sir. 

Q.     What  grade  would  you  put  on  the  others  'I 

A.    Well,  the  others  was  graded  as  medium. 

Q.     Do  you  know  how  these  hops  were  shipped  ? 

A.  Well,  I  noticed  we  marked  them  all  up  there 
together — ordered  a  couple  of  cars,  I  think.  I  was 
there  when  we  loaded  one  car.  I  would  not  say  for 
certain.  I  think  the  cars  was  both  there,  yes,  sir; 
loaded  them  right  there. 

Q.  Do  you  know  whether,  about  whether  they 
were  shipped  as  one  lot  ? 

A.    I  think  they  were. 

CROSS  EXAMINATION 

Witness  testified  in  substance : 

Went  out  to  examine  the  hops,  Mr.  Wood  and  T 
went  out  together.  We  just  naturally  inspected  the 
hops.  I  helped  right  along,  carried  out  all  the  try- 
ings,  and  took  out  the  samples  and  was  right  there, 
seen  every  bale.  Did  not  grade  them  myself,  I  helped. 
I  looked  at  them,  Ross,  Mr.  Wood,  different  times 
wanted  to  know  what  I  thought  of  them.  I  arrived 
at  the  conclusion  that  there  were  twenty  to  twenty- 
five  thousand  pounds  of  prime  hops,  because  I  in- 
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spected  the  hopsj  helped  inspect  them ;  arrived  at  the 
quantity  because  we  weighed  them. 

Q.  Now,  isn't  it  a  fact  that  there  were  80  bales 
there  of  the  best  grade  of  that  year's  crop ? 

A.  There  was  something  over  100  bales—I 
could  not  say  now.  I  think  there  was  either  105  oi' 
110  bales.  I  could  not  just  remember  exactly  now, 
but  there  was  something  over  100  bales. 

Q.  Mr.  Wood  and  Mr.  Irwin  testified,  both  of 
them,  that  there  were  103  they  put  in  the  first,  better 
grade. 

A.     Well,  I  would  not  say. 

Q.  That  there  was  a  little  over  19,000— between 
19,000  and  20,000  pounds. 

A.  Then  there  is  a  diiference  of  opinion,  you  see. 
I  consider  there  was  twenty  to  twenty-five  thousand 
pounds  at  least. 

Q.  I  wanted  to  get  how  you  arrived  at  that  con- 
clusion. 

A.  The  reason  why  was  because  there  was  some 
of  them  I  didn't  think  had  anywhere  near  as  much 
mold  in  as  Mr.  Wood  thought,  see  ? 

Q.     They  had  mold  in  them,  then  ? 

A.     Yes,  sir ;  that  latter  part  of  them,  yes. 

Q.     Well,  now,  how  about  the  first  part  ? 

A.  Well,  there  was  not  enough  mold  in  it  to 
speak  of — just  what  we  would  call  a  sprinkling  oP 
mold  in  it. 

Q.     How  did  the  mold  get  there,  Frank  ? 
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A.  Well,  that  is  sometimes  caused  by  lice ;  some- 
times it  is  caused  by  fog  and  sultry  mornings.  It  is 
not  caused  altogether  by  lice,  because  lots  of  times 
we  have  mold  in  the  yards  when  there  is  sultry  morn- 
ings; and  fogs  cause  mold  to  to  the  hops,  espe- 
cially when  they  begin  to  get  ripe  towards  the  latter 
end  of  the  picking. 

Q.  Now^,  you  were  not  grading  these  hops  for  Mr. 
Hart,  were  you? 

A.    Ross  Wood  and  I,  yes,  sir. 

Q.  They  were  taking  Mr.  Wood's  judgment  on 
them,  were  they  not  ? 

A.     I  suppose  they  might. 

Q.  Isn't  it  a  fact  that  you  have  been  buying  con 
siderable  for  Mr.  Hart  from  time  to  time*? 

A.    Yes,  sir. 

Q.  And  that  they  never  allowed  you  to  judge  oP 
the  hops  alone*? 

A.  Yes,  sir,  I  have  taken  in  hops  for  Mr.  Hart 
alone.  And  I  am  buying  now  for  Mr.  Livesley,  and 
I  am  taking  in  hops ;  yes,  sir ;  he  takes  my  inspection. 

Q.     I  want  you  to  answer  my  question. 

A.    Yes,  sir. 

Q.  Did  Mr.  Hart  ever  permit  you  to  make  the 
grading  on  any  lot  of  hops  by  yourself  ? 

A.  Well,  he  generally — as  to  the  grading,  yes: 
and  he  tells  me — if  I  don't  agree  with  him  on  grading, 
why,  then,  of  course,  it  is  up  to  him  to  decide,  oT 
course ;  certainly ;  because  he  is  the  man  I  am  work- 
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ing  tor.    If  lie  would  not  accept  my  grading,  he  would 
soon  let  me  know. 

Q.  How  many  bales  were  there  that  you  say  were 
prime  hops? 

A.  Prime  hops.  I  would  judge  there  was  130  to 
135  bales. 

Q.     One  hundred  and  thirty? 

A.     One  hundred  and  thirty  to  135  bales,  yes. 

Q.     You  didn't  make  any  count  of  them,  did  you  ? 

A.     Well,  pretty  close.    I  kept  pretty  close  watch. 

Q.     How  did  you  keep  close  watch  ? 

A.     By  inspecting  them. 

Q.  Did  you  put  down  the  number  and  count  them 
as  you  went  along  % 

A.    No,  sir. 

Q.  Were  there  any  prime  hops  went  into  the 
second  car  % 

A.    In  the  second  car? 

Q.    Yes. 

A.  Well,  now,  I  would  not  say,  because,  as  I  say. 
I  was  not  there  when  they  loaded  them. 

Q.  Well,  then,  you  were  not  there  all  the  time 
when  they  inspected  them  to  load  them? 

A.  Well,  we  don't  stay  there  till  the  last  bale  vi 
put  in  the  car.  Lots  of  times  we  ain't^ there  at  all. 
That  is  the  warehouse  man's  duty,  to  load  the  hops. 
All  we  do  is  to  inspect  them  and  weigh  them  up  and 
mark  them.  That  is  all  we  have  to  do  with  it.  The 
warehouse  man  attends  to  the  rest  of  it. 
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Q.  Well,  now,  as  soon  as  you  got  through  with 
the  tirst  car,  were  they  loaded  ? 

A.    No,  I  don't  think  so. 

Q.  When  did  you  inspect  them  with  reference 
It)  the  time  of  loading  the  cars? 

A.  The  time.  Well,  as  I  told  you  before,  I  don't 
know  exactly  whether  they  was  shipped  out  the  same 
day  we  inspected  them.  I  could  not  swear  to  that. 
But  I  know  the  cars  was  there. 

Q.  Wasn't  the  tirst  car  being  loaded  while  you 
were  inspecting  them  ? 

•  A.  That  might  have  been.  I  won't  say,  because 
— I  know  the  cars  was  there,  but  I  could  not  say ;  it 
has  been  so  long  ago.    I  don't  remember  those  things. 

Q.  You  don't  have  very  much  of  a  clear  recollec- 
tion about  it? 

A.  Well,  I  don't  put  those  things  down,  no.  But 
I  remember  the  cars  being  there. 

Q.  Well,  was  there  more  than  one  carload  of 
what  you  call  prime  hops  ? 

A.  There  was  not  anything  said — I  didn't  pay 
any  attention  to  the  bill  of  lading. 

Q.     How  many  bales  were  free  from  mold  ? 

A.     Well,  I  would  judge  there  was  130,  or  135. 

Q.     Free  from  mold  ? 

A.  Well,  not  exactly.  As  I  told  you,  there  was 
some  of  them  had  a  sprinkling  of  mold.  But  thert? 
is  lots  of  the  hops  that  have  a  very  little  sprinkling 
of  mold.    It  is  not  hardly  mentioned. 
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Q.  Then  there  was  mold  that  run  through  all  of 
the  hops  % 

A.     Very  little  of  it ;  very  little  of  it. 

Q.     What  do  you  mean  by  a  sprinkling  of  mold  ? 

A.  Well,  that  is  just  where  now  and  then  you 
see  a  burr  that  is  just  affected  the  least  bit  by  mold. 
You  can  just  merely  see  it.  It  leaves  little  dark 
spots  in  the  petal  or  inside  of  the  burr. 

Q.  How  many  burrs  in  each  bale  did  you  in- 
spect % 

A.  Well,  I  didn't  count  them.  That  would  be  a 
pretty  hard  job,  you  know — count  every  burr. 

Q.     How  long  were  you  inspecting  them '? 

A.  We  was  there,  I  would  judge,  nearly  all  day. 
I  didn't  put  down  the  time.  I  judge  it  would  take  us 
— I  think  it  was  250  some  odd  bales — nearly  that 
time. 

Q.     Did  you  test  the  hops  any  by  chewing  them '? 

A.     No;  no,  they  are  too  bitter  for  that. 

Q.     Too  bitter? 

A.    Yes. 

Q.     Did  you  test  them  any  by  smelling  them? 

A.    Yes. 

Q.    All  of  them? 

A.  Well,  I  would  not  say  every  bale,  but  nearly 
all  of  them.  Yes,  because  I  took  every — if  I  remem- 
ber, I  don't  think  there  is  anybody  else  took  a  hand- 
ful of  tryings  out  there.  And  the  man  that  takes 
the  tryings  out — as  a  rule  if  he  is  interested  in  hops 
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he  is  very  apt  to  smell  of  them,  see  how  they  smell, 

see? 

Q.     Wereii  't  some  of  them  stewed,  Frank  ? 

A.  No.  There  was  nothing  said  about  stewed 
hops. 

Q.     What  is  that? 

A.  We  didn't  find  any  stewed  hops,  nor  we 
didn't  find  any  slack  hops. 

Q.  Didn't  you  find  any  slack  hops  that  had  been 
rebaled,  some  25  or  30  bales  ? 

A.  I  think  there  was  16  bales  that  John  rebaled, 
but  they  were  not  slack.  They  were  redried  and 
baled,  see;  but  they  were  not  slack  after  he  baled 
them. 

Q.     Did  you  ever  raise  any  hops  yourself,  Frank '? 

A.     No,  sir. 

Q.  W^ere  you  there,  Frank,  when  Mr.  Wood  and 
John  were  discussing  the  question  of  price  of  the 
hops? 

A.  Well,  1  know  Mr.  Wood  and  Mr.  Edmunson 
got  to  talking ;  I  think  it  was  on  the  lower  grade,  the 
latter  part  of  the  picking.  And  I  know  that  Mr. 
Wood  called  Mr.  Edmunson  to  one  side,  and  I  didn't 
think  it  was  any  of  my  business  what  they  was  talk- 
ing about,  so  I  didn't  hear  any  of  their  conversation. 

Q.  Well,  you  knew  that  the  price  of  part  of  them 
was  to  be  14  cents  ? 

A.    Yes. 

Q.     And  the  balance  10  cents  ? 
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A.  Yes.  There  was  somewhere  near  20,000  taken 
in  at  14 ;  I  remember  that. 

Q.     And  the  balance  were  10  cents  ? 

A.     Yes. 

Q.  Now,  how  many  primes  went  into  the  10 
cents  ? 

A.     Primes?    Pretty  close  to  20,000. 

Q.    At  10  cents? 

A.    At  14  cents. 

Q.  Oh,  well,  were  there  any  primes  went  at  10 
cents  ? 

A.     Well,  there  might  have  been. 

Q.     You  don't  know  about  that? 

A.     Well,  I  know — 

Q.  Were  you  there  when  Mr.  Wood  graded  them 
into  the  two  classes  ? 

A.     Yes,  sir. 

Q.  Now,  did  he  put  any  primes  in  the  second 
class  ? 

A.     Well,  he  might  have. 

Q.  Well,  do  you  know?  You  saw  him,  didn't 
you? 

A.  Well,  they  wouldn't  take  my  grading,  be- 
cause they  are  doing  their  own  grading,  see ;  like  you 
work  for  somebody  else — you  can't  do  as  you  please. 

Q.  Well,  you  didn't  pay  so  much  attention  to 
it? 

A.  Well,  I  pay  enough  attention.  But  then,  you 
know,  what  I  say  doesn't  count,  see?    It  is  the  deal- 


ojs  M((x  Wolf,  xs. 

('restimoiiy  of  Frank  Heyer.) 
lt's  word  that  counts. 

UE-DIKEOT  EXAMINATION 

q.     You  spoke  about  a  slask  hop  ? 

A.  Yes,  sir. 

Q.     lluw  many  bales  were  there  of  those  slack 

hops '? 

A.     I  didn't  see  any  slacks. 

Q.  Did  you  take  any  samples  out  of  No.  4  bales 
marked  by  Hinkle*? 

A.  Y^es,  when  we  inspected  them.  I  didn't 
know  Mr.  Ilinkle— he  had  them  inspected  and  .1 
didn't  know.  He  had  four  different  grades  accor- 
ding to  the  number  of  figures  on  the  bale ;  and  I  asked 
Mr.  Edmunson  there  what  that  meant,  and  he  said, 
well,  that  meant  four  different  grades. 

Q.  How  many  bales  do  you  remember  were 
marked  No.  4? 

A.    No,  I  could  not  say. 

Q.    But  there  were  some  marked  '^ 

A.    Yes. 

Q.    Do  you  know  that  those  were,  slack  hops  ? 

A.  No;  they  was  not  slack  when  we  received 
them. 

Q.    You  got  samples  out  of  those  slack  hops? 

A.     Yes,  we  tried  every  bale. 

Q.  Now,  did  you  use  that  as  a  shipping  sample 
to  England? 

A.    Yes,  sir. 
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RE-CROSS  EXAMINATION 

Q.     How  long  have  you  known  John? 

A.     Mr.  Edmunson  I 

Q.     Yes. 

A.  Oil,  I  don't  know.  I  have  known  him,  I  guess, 
15  or  16  years,  maybe  longer.  I  could  not  say  now. 
I  have  known  him,  yes,  just  about  that  length  of  time, 
15  or  16  years. 

Q.  You  have  been  pretty  close  friends  with  John 
during  that  time? 

A.  No,  not  particularly,  no.  I  don't  know  as 
ever  bought  his  hops  only  but  once — once  or  twice. 

MR.  SLATER:— With  permission  of  the  Court, 
I  would  like  to  ask  one  more  question. 

RE-DIRECT  EXAMINATION 

Q.  Are  you  the  gentleman  that  made  the  con- 
tract of  purchase  of  these  hops  with  Mr.  Edmunson  ? 

A.  Yes,  I  bought  them.  Mr.  Hart  told  me  to 
try  and  make  a  deal  with  Mr.  Edmunson.  And  I 
made  the  deal. 

Q.  Now,  you  state  to  the  jury  what  you  agreed 
to  pay  Mr.  Edmunson  for  all  these  hops. 

A.     I  bought  them  on  two  different  qualities,  on 
two  different  samples.    And  Mr.  Hart  told  me  that, 
he  could  give  Mr.  Edmunson  14  cents  for  certain 
samples,  and  12  cents  for  the  poorer  sample. 
RE-CROSS  EXAMINATION 

Q.  Why  didn't  you  pay  them  12  cents  for  the 
poorer  sample,  Frank? 
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A.  I  don't  know.  1  could  not  say  that — because 
cither  the  hops  were  not  right,  or  else  the  market 
might  have  been  off  a  Uttle. 

A.  11.  ZELLEK.     Recalled  for  plaintiff  in  re- 

l3uttal. 

DIRECT  EXAMINATION 

Questions  by  Mr.  Williams. 

Mr.  Zeller,  Mr.  Edmunson  testified  when  he  was 
on  the  stand,  that  at  the  time  the  contract  was  signed 
up  it  was  understood  between  him  and  you  that  you 
were  to  take  prime  hops  under  this  contract ;  that  is, 
hops  of  the  grade  of  prime.    What  is  the  fact  about 

that? 

A.  It  is  not  true ;  according  to  the  grade  of  the 
contract  itself,  is  the  only  thing  that  was  ever  men- 
tioned. 

COURT:— The  contract  would  control  in  this 
case ;  not  what  the  parties  said  about  it. 

MR.  WILLIAMS:— That  is  true,  your  Honor. 
He  got  that  testimony  in  before  we  had  an  opportu- 
nity to  object  to  it.    It  is  not  true. 

COURT:— Very  well. 

H.  A.  Hinkle,  being  recalled  in  rebuttal,  testi- 
fied in  substance : 

Have  had  possibly  fifteen  years  experience  in 
growing  hops.  The  purpose  of  spraying  hops  is  kill- 
in  vermin,  lice  and  honey-dew  that  may  appear  on 
the  hops.  Honey-dew  is  from  the  effects  of  lice.  Have 
«,nveii  the  subject  of  spraying  hops  a  good  deal  of  at- 
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tention.  The  best  success  that  I  have  had  from  spray- 
ing was  from  about  the  20th  of  June  and  from  that 
on  according  to  the  appearance  of  lice,  but  the  best 
results  is  the  latter  part  of  June  and  the  first  of 
July. 

Q.     Is  there  any  particular  time  recognized  by 
hop  men,  growers  of  hops,  as  the  best  time  for  spray 
ing? 

A.  The  latter  part  of  June  and  the  first  of  July, 
yes,  sir. 

Q.  Well,  now,  if  they  are  not  sprayed  until  the 
latter  part  of  July  or  the  first  of  August,  what  will 
be  the  effect  at  that  time  ? 

A.  If  the  hops  were  lousy  and  honey-dew  had 
appeared  at  that  time,  spraying  would  be  of  very  lit- 
tle value,  because  it  would  make  a  tendency  to  drive 
the  lice  into  the  burr  and  cause  them  to  decay  thai: 
much  sooner.  And  it  is  very  poor  policy  to  spray 
that  way, 

Q.  How  many  times  is  it  necessary  to  spray  hop;> 
in  years  when  lice  are  on  the  vines  or  on  the  hops  ? 

A.  That  depends  on  the  appearance  or  reappear- 
ance of  lice  after  they  might  have  been  killed.  Now. 
you  take,  for  instance,  this  year;  there  was  yards 
that  was  sprayed  as  high  as  three  times;  and  other 
yards  got  very  good  results  from  one  spraying; 
where  they  were  sprayed  early. 

Q.  What  is  the  recognized  material,  if  there  is 
one,  that  is  used  by  hop  men  in  spraying? 
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A.     Quassia  wood  and  whaleoil  soap  is  the  best. 
There  has  been  this  year,  and  possibly  the  year  be 
fore,  where  tobacco  has  })een  used  and  another  in- 
jured ient  I  am  not  familiar  with. 

(^.  What  is  the  customary  habit  of  the  hop  men 
in  spraying,  as  to  the  material  that  they  use  1 

A.    Whaleoil  soap  and  quassia  wood. 

Q.     That  is  generally  recognized,  is  it? 

A.    As  the  best,  yes,  sir. 

Q.     Now,  he  testified  that  you  told  him  that  you 
could  not  handle  those  hops  at  all  under  any  consid 
eration.    What  is  the  fact  about  that  1 

A.  I  told  him  that  I  would  not  accept  those  hops 
under  the  contract  as  that  quality  of  hops;  that  I 
could  not  possibly  accept  such  hops  on  a  contract. 

Q.     Now,  Avhat  did  you  mean  by  such  hops? 

A.  Inferior  quality  to  what  was  called  for  in  the 
contract;  such  hops  as  he  tendered  to  me  on  that 

Q.  He  has  testified  you  told  him  if  the  hops  were 
prime,  you  told  him  you  would  take  them  on  the  con- 
tract. 

A.  I  said,  if  those  hops  were  prime  in  quality, 
before  we  went  out  to  inspect  them,  that  I  would  take 
on  our  contract  every  bale  that  run  prime,  yes,  sir. 
But  there  was  no  hops  in  the  lot  that  was  prime. 

COURT: — What  did  you    say    about    rejecting 

A.     I  told  him  that  I  would  have  to  reject  the 
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hops  because  they  were  not  of  the  quality  stipulated 

in  our  contract. 

COURT: — Did  you  mean  by  that  you  would  re- 
ject the  hops  absolutely? 

A.     On  the  31st  day  of  October? 

COURT:— Yes. 

A.    Yes,  sir. 

COURT : — Then  did  you  have  in  mind  the  clause 
in  the  contract  that  permitted  him  to  make  a  tender 
of  the  hops  if  they  were  not  up  to  quality  ? 

A.     Yes,  sir. 

COURT: — Did  you  reject  them  absolutely  not- 
withstanding that  clause? 

A.  Well,  he  didn't  make  any  tender  to  me.  It 
is  his  place  to  make  the  tender,  and  I  told  him  then 
that  I  was  willing  to  arbitrate.  There  is  a  clause 
also  in  the  contract  that  calls  for  arbitration. 

COURT : — That  is,  arbitrate  as  to  the  quality  ? 

A.     Difference  of  opinion  as  to  quality,  yes,  sir. 

Q.  Now,  he  testified  that  you  didn't  know  what 
they  were;  that  you  told  him  you  didn't  know  what 
they  were,  that  they  graded  them  at  the  office  in  Port- 
land. 

A.  He  asked  me  the  grading  of  the  samples  that 
he  had  shipped  to  Portland.  And  I  told — I  didn't 
know,  because  I  hadn't  seen  them,  and  that  they  had 
never  reported  to  me  what  classification  those  hops 
were. 

Q.     You  hadn't  at  that  time  seen  them,  then? 
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A.  Not  at  the  time  he  asked  me  the  question, 
'i'liat  was  ])of()re  I  had  been  out  there  the  first  time. 

Q.  Now,  did  you  tell  him  that  you  could  not 
«;ra(l('  the  hops,  that  they  graded  them  down  here? 

A.  No,  sir,  I  did  not.  I  want  to  correct  my  tes- 
timony in  one  place.  He  asked  me  the  grading  on 
those  hops  the  first  time  I  was  out  there,  what  they 
was  graded  in  Portland,  or  what  the  grading  was 
on  them ;  and  I  told  him  at  that  time  that  they  grad- 
ed them  in  Portland. 

Q.     That  is  from  the  first  to  the  third  ? 

A.    Yes,  sir,  first  to  the  third. 

Q.  Then  the  conversation  that  you  had  wiili 
John  at  that  time  was  simply  upon  the  two  samples 
that  you  took  out  ? 

A.  Yes,  sir ;  if  he  had  no  hops  better  than  those 
two  samples,  that  I  would  have  to  reject  them.  And 
he  said  he  thought  he  had  some  better;  and  it  was 
necessary  for  an  inspection,  which  I  was  ready  and 
willing  to  do. 

Q.  He  testified  you  advised  him  to  sell  to  some- 
body else.    Did  you  do  that  ? 

A.    Not  on  the  first  trip  there,  I  did  not ;  no,  sir. 

Q.     Did  you  afterwards  1 

A.  I  told  him  that  there  was  only  one  thing  to 
do ;  that  it  Avould  be  necessary  for  him  to  sell  them 
and  to  get  the  best  he  could  out  of  them. 

Q.     When  was  that  ? 

A.     It  must  have  been  on  the  31st  day  of  October, 
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I  guess,  if  I  made  any  such  assertions  as  that.  I  don't 

know  that  I  did ;  but  if  I  did  say  so,  it  was  at  that 

time. 

Q.  Now,  John  testified  that  the  price  of  hops 
dropped  immediately  after  you  rejected  them  the 
first  time ;  as  he  put  it ;  between  that  and  the  31st  of 
October,  when  you  made  the  second  inspection,  that 
the  price  went  down  and  then  went  up  again. 

A.  I  don't  remember  as  to  that;  possibly  might 
have  fluctuated ;  possibly  become  a  little  quiet  along 
in  there ;  but  I  don't  think  there  was  very  much  of  a 
change,  but  still  there  might  have  been  a  cent  or  so 
variations. 

Q.  He  testified  that  immediately  after  the  31st 
of  October  the  price  dropped  as  low  as  10  cents. 

A.     For  what  quality? 

Q.    He  didn't  say. 

A.  Well,  there  might  have  been  a  few  poor 
grades  in  the  state  bought  at  10  cents,  very  inferioi 
grades — there  was  no  good  hops. 

Q.     How  low  did  the  price  of  choice  hops  go  ? 

A.  I  don't  thinly  choice  hops  ever  was  under  15 
to  16  cents ;  that  is,  up  till  some  time  after  these  hops 
were  sold. 

J.  W.  Seavey,  being  called  in  rebuttal,  testified: 

Q.     Mr.  Seavey,  what  is  your  business  1 

A.     Hop  grower  and  dealer. 

Q.     How  long  have  you  been  in  that  business  ? 

A.    I  have  been  growing  hops  all  my  life.    I  have 
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been  dealing  about  20  years. 

Q.     Have  you  been  growing  hops  any  ? 

A.  About  30  years,  I  guess — as  long  as  I  can  re- 
member. 

Q.     To  what  extent? 

A.  Started  in  a  small  way,  but  I  am  now  about 
the  largest  grower  in  the  state.  I  think  I  am  the 
largest  individual  grower  in  the  state. 

Q.  How  much  experience  have  you  had  in  spray- 
ing hops  ? 

A.  Well,  I  guess  I  have  sprayed  hops  more  thar. 
any  other  man  in  the  state. 

Q.  What  is  the  principal  season  of  the  year  to 
commence  spraying  hops  ? 

A.  Well,  we  figure  on  spraying  before  they 
bloom.  Some  years  they  are  a  little  later  than  others, 
probably  a  few  days ;  but  we  always  figure  on  spray- 
ing before  the  hops  begin  to  bloom ;  and  that  is  along 
about  the  first  of  July.  If  you  wait  later  you  will 
niin  the  bloom.  If  they  get  out  in  full  bloom  when 
you  spray  you  will  knock  a  great  many  of  them  off. 

Q.  Will  that  have  any  more  effect  than  just  to 
knock  part  of  them  off  ? 

A.  Well,  if  you  spray  later,  after  the  hop  is 
set  on,  it  tends  to  affect  the  hops.  It  will— I  don't 
know  how  to  express  it,  but  cause  them  to  kind  of 
curl  up,  and  they  will  be  immature.  I  have  ruined 
one  crop  by  spraying  in  August.  There  was  part  of 
our  crop  at  Eugene  sprayed  too  late,  and  they  never 
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did  amount  to  anything.  They  would  curl,  and 
green,  and  it  don't  do  any  good  to  spray  hops  any- 
way after  they  set  on.  The  vermin  or  lice  get  into 
the  burrs  and  you  can't  reach  them  with  the  spra}'. 
It  is  money  thrown  away  after  the  hops  are  set  on. 

Q.  What  are  the  principal  materials  for  spray- 
ing hops? 

A.  Well,  there  is  a  good  many.  We  have  used 
everything  in  a  small  way,  but  we  find  quassia  chips 
and  whaleoil  soap,  or  fish  oil  soap,  to  be  the  most  ef- 
fective. In  fact,  the  Agricultural  College,  I  think 
in  1912 — we  gave  them  an  acre  and  they  used  every 
kind  of  spray  that  they  could  get  hold  of.  And  af- 
ter they  had  finished,  they  told  us  that  our  spray  was 
much  more  effective  than  theirs. 

Q.  About  what  time  do  the  buds  begin  to  set 
on  the  vines'? 

A.  About  the  15th  of  July.  They  bloom  along 
about  the  first  of  July,  and  then  the  15th,  from  then 
on  they  begin  to  change  from  bloom  to  the  burr  and 
small  hops  begin  to  set  on.  By  the  first  of  August 
you  find  plenty  of  hops  as  big  as  hazel  nuts  or  large  l. 

Q.     The  first  of  August? 

A.    Yes. 

Q.  What  effect  would  spraying  have  the  last 
week  in  July  or  first  week  in  August  ? 

A.  Well,  there  is  a  chance  of  injuring  the  crop, 
and  I  don't  think  it  would  do  any  good,  as  far  as  it 
might  kill  a  few  lice ;  but  there  is  enough  of  them  in 
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the  hops  by  that  time  to  do  the  damage  anyway ;  that 
is,  we  have  found  it  that  way.  We  have  experiment- 
ed every  way ;  and  we  find  if  you  can  spray  from  the 
20th  of  JmiQ  up  to  the  10th  of  July  it  is  more  efCec  ■ 
tive. 

CROSS  EXAMINATION 
Questions  by  Mr.  Slater. 

Q.     Well,  Mr.  Seavey,  isn't  there  quite  a  differ- 
ence in  appearing  of  bloom  in  different  yards  1 

A.     You  mean  high  ground  or  low  ground? 

Q.    Yes. 

A.  No,  I  don't  think  so;  not  after  that  time  of 
year. 

Q.     Or  different  localities'? 

A.    No,  I  don't  think  so. 

Q.  And  difference  in  time'  of  blooming  as  to  tho 
kind  of  hops  ? 

A.  No.  Well,  there  is  a  little  difference.  TKo 
red  vine  hops  bloom  about  a  week  earlier  than  the 
clusters.  Red  vines  are  a  little  later  hops,  and  they 
bloom  a  little  earlier.  They  grow  slow,  and  they 
bloom  a  little  earlier. 

Q.  In  your  judgment,  you  might  spray  reason- 
ably successfully  any  time  before  the  burr  appears  .^ 

A.  Yes.  I  am  going  to  try  that  next  year.  We 
are  going  to  commence  spraying  the  15th  of  June 
next  year.  We  figure  spraying  later  helps  to  blight  : 
and  we  are  going  to  try  earlier  spraying  next  year 
on  that  account. 
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Q.  Well,  supposing  that  lice  didn't  appear  until 
the  last  week  of  July  or  the  first  of  August,  what 
would  you  do  about  that  ? 

A.     Well,  I  would  not  spray. 

Q.     You  would  not  spray  at  all  ? 

A.    No,  sir. 

Q.     You  think  that  there  might  be  some  damage  f 

A.  Well,  I  don 't  think  it  would  do  any  good.  W<:i 
have  experimented  with  it,  and  we  find  that  it  doesn't 
do  any  good.  We  would  not  spray  at  all  the  first  of 
August. 

Q.  Could  you  say  that  any  particular  damage  to 
the  hops  would  result  from  spraying  at  that  time  ? 

A.  Well,  yes.  I  know  in  one  of  our  yards  in 
Eugene — I  think  it  was  1912  or  1909,  one  of  the  wet 
years — we  sprayed  them  late,  and  we  never  could  sell 
them.    They  were  green  and  fluffy,  curly. 

Q.  Well,  wasn't  that  a  peculiar  season  on  ac- 
count of  excessive  moisture? 

A.  No,  I  don't  think  so.  The  other  part  of  the 
yard  that  we  sprayed  earlier  was  all  right. 

Q.  Well,  now,  don't  you  know,  as  a  matter  of 
fact,  a  great  many  hop  raisers  don't  spray  until  the 
first  of  August? 

A.  No,  I  don't  think  so.  There  might  be  a  few 
of  them;  but  if  they  put  it  off  that  late  they  have 
trouble.  And  another  thing — the  lice  appear  before 
that  time.  The  lice  come  in,  the  first  crop — they 
come  in  crops — the  first  crop  is  a  flying  lice,  and  they 
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deposit  the  small  ones  on.  And  they  all  leave  by  the 
tirst  of  July.  You  never  can  find  them  after  the 
first  of  July.  And  the  other  lice  are  always  there. 
Of  course,  if  it  comes  rainy  weather,  weather  in  their 
favor,  they  will  increase  faster.  Then  the  second, 
which  hatches  in  September,  hatches  into  another 
family  of  flying  lice.  I  think  they  will  commence 
about  the  15th  of  September. 

Q.     That  is  about  picking  time  ? 

A.    Yes,  along  the  last  of  picking  time. 

Q.  How  many  times  did  the  flying  lice  appear 
last  year? 

A.  Twice.  They  appeared  early  and  in  the  last 
of  September  again.  But  there  is  no  flying  lice  couM 
be  found.  I  do  that  work;  I  make  that  a  specialty 
as  my  part  of  the  work ;  and  I  think  after  June  the 
15th  it  is  very  seldom  we  find  any  flying  lice ;  that  is, 
in  any  quantity. 

Q.  Didn't  the  lice  come  back  again  along  in  the 
latter  part  of  July  last  year  ? 

A.     No,  sir ;  not  if  they  are  sprayed. 

COURT : — That  is  last  year  you  want  to  inquire 
about?  .     g  I 

MR.  SLATER:— Well,  I  am  just  testing^  his 
knowledge  as  an  expert.    That  is  all. 

RE-DIRECT  EXAMINATION 

Q.     Where  are  the  most  of  your  yards,  Jim? 

A.  Why,  I  have  them  all  through  the  state.  I 
have  one  at  Eugene— I  have  160  acres  there ;  135  In 
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Benton  county,  right  near  Corvallis ;  I  have  165  acres 
in  Washington  county,  near  Banks.    That  yard  is  up 
on  a  hill.    Last  year  is  the  first  year  we  ever  sprayed 
that  hill. 

Q.     You  know  Mr.  Edmunson 's  yard,  do  you? 

A.     Yes,  I  know  where  it  is  located. 

Q.     Have  you  ever  been  in  it  "I 

A.     Yes,  a  good  many  times. 

Q.     What  kind  of  vines  are  those  ? 

A.     I  think  most  of  them  are  the  cluster. 

Q.  There  is  one  matter  there  I  don't  quite  un- 
derstand, Jim.  I  want  to  ask  you  for  information 
about  it.  Now,  the  first  crop  of  lice  you  say  that 
come — 

A.     Yes. 

Q.     They  deposit  eggs  on  the  vines  1 

A.     No,  they  deposit  small  lice. 

Q.     Small  lice? 

A.    Yes. 

Q.     Then  these  small  lice  grow  in  size ;  is  that  it  ? 

A.     Yes,  sir. 

Q.     Those  are  the  ones  you  have  got  to  kill? 

A.  You  kill  those  off  any  time  from  the  last  of 
June,  oh,  up  to  the  first  of  August  or  the  middle  oi 
July — if  you  get  them  all  well  killed,  you  need  not 
worry ;  your  hops  will  be  taken  care  of ;  1913  I  com 
menced  picking  hops  the  4th  of  September,  and 
picked  continuously  till  the  4th  of  October,  and  had 
no  mold  at  all.    It  is  in  the  spraying  and  the  mate 
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rial  you  spray  with,  a  good  deal. 

Q.  Now,  does  mold  in  the  hops  affect  their  mar- 
ket value  ? 

A.  Yes,  sir.  There  is  a  great  many — most  im- 
[>()rtaiit  bi'owcrs,  the  big  ones,  you  can't  ship  moldy 
hops  to  them  at  all. 

MR.  SLATER: — I  think,  your  Honor,  that  is  not 
proper  rebuttal. 

COURT : — I  think  you  are  getting  outside  of  re- 
buttal. 

Q.  There  is  some  testimony  here  about  a  sprin- 
kling of  mold  in  the  hops.  Would  a  sprinkling  of 
mold  in  the  hops  affect  their  connnercial  value  *? 

A.  Well,  I  don't  think  so.  A  sprinkling  of  mold 
— we  pass  them  and  get  through  with  it.  What  you 
mean  by  a  sprinkling  of  mold — you  cannot  find  a — 

.  COURT: — I  think  that  is  part  of  your  case  in 
chief. 

MR.  SLATER:— We  are  not  objecting,  your 
Honor. 

COURT : — Tlie  Court  is  not  going  to  take  up  time 
with  this.    I  want  to  get  through  with  it. 

JUROR: — How  many  times  do  you  spray? 

A.    Twice. 

JUROR : — How  close  together  ? 

A.    About  eight  days  apart. 

James  Hayes,  being  called  in  rebuttal,  testified: 
Questions  by  Mr.  Williams. 

Q.     Mr.  Edmunson  testified  when  he  was  on  the 
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stand,  that  Mr.  Hinkle  called  him  off  to  one  side  un- 
der the  horse  shed  there,  somewhat  mysteriously,  t<) 
get  him  off  by  himself.    Did  you  see  anything  of  that 
kind? 

A.     Which  time  do  you  refer  to  ? 

Q.     The  first  time  you  were  there. 

A.  No,  sir.  The  last  time  we  was  there  I  went 
to  get  the  rig ;  and  they  walked  off  towards  Edmun- 
son's  horse;  but  the  first  time  we  was  together. 

Boss  H.  Woods,  being  called  in  rebuttal,  testified . 
Questions  by  Mr.  Williams. 

Q.  Did  Mr.  Heyer  have  anything  to  do  with  the 
grading  of  these  hops  ? 

A.     No ;  just  helping  in  the  warehouse  is  all. 

Q.     Did  he  assist  you  any  in  grading  them? 

A.  No,  he  did  not ;  just  helped  carry  the  try- 
ings  out  to  the  light,  is  about  all;  helped  to  weigh 
some  of  them. 

Q.  Now,  at  the  time  that  you  were  talking  witii 
Mr.  Edmunson  there,  did  you  know  the  terms  of  the 
Klaber,  Wolf  &  Netter  contract  ? 

A.     No,  I  did  not. 

Q.  Did  Mr.  Heyer  stay  there  all  through  thci 
time  that  you  were  grading  the  hops  ? 

A.  I  don't  know  that  for  sure.  He  was  out  and 
in,  in  the  warehouse  and  out  on  the  platf  orai. 

Q.  Did  he  take  an  active  part  in  inspecting  the 
hops? 

A.     No,  he  did  not. 
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Q.     Whom  was  he  working  for  at  the  time  ? 

A.    H.  L.  Hart. 

i^.    And  working  with  you  ? 

A.    Yes. 

Hal  V.  Bolam,  being  called  in  rebuttal,  testified: 
Questions  by  Mr.  Williams. 

Q.  Mr.  Bolam,  have  you  any  information  in  re- 
gard to  the  way  the  hop  dealers  and  hop  buyers  treat 
a  chemical  analysis  of  hops'? 

A.  I  never  heard  of  them  referring  to  it  at  all, 
Mr.  Williams.  Hops,  as  far  as  my  knowledge  goes 
in  the  business,  are  never  bought  or  sold  by  chemica'. 
analysis. 

MR.  SLATER:— I  don't  think  that  is  material, 
your  Honor. 

COURT:— I  think  I  will  hear  the  testimony  in 
view  of  the  testimony  of  Mr.  Pilkington. 

Q.  Do  they  ever  pay  any  attention  to  chemical 
analysis  in  buying  and  selling  hops  ? 

A.  Not  to  my  knowledge,  Mr.  Williams.  They 
buy  on  sample  only ;  sample  and  inspected  in  the  cus- 
tomary way.  That  is  the  way  dealers  buy  from  grow- 
ers and  brewers  from  dealers. 

Q.  What  are  the  general  markets  of  the  world 
in  buying  hops  and  selling  them? 

A.     Well,  you  mean  that  buy  from  dealers  here  ? 
Q.     Yes.    Where  are  the  hops  sold? 
A.    Well,  a  good  many  are  sold,  of  course,  in  the 
United  States. 
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Q.     What  places  in  the  United  States  ? 

A.  Chicago,  New  York,  Cincinnati,  St.  Louis, 
and  Milwaukee. 

Q.  Have  you  had  dealings  in  all  of  those  mar- 
kets? 

A.  No,  no  direct  dealings.  Simply  I  have 
shipped  hops,  when  I  was  with  Mr.  Livesley  I  have 
shipped  hops  to  brewers  in  those  centers.  I  have 
shipped  a  great  many  hops  to  London,  my  native 
town. 

Q.  In  any  of  those  places  that  you  have  had 
connection  with  or  shipped  hops  to,  do  they  pay  any 
attention  to  chemical  analysis'? 

A.  Not  that  I  know  of;  certainly  not  between 
ourselves  and  them. 

Max  Wolf,  being  called  in  rebuttal,  testified: 
Questions  by  Mr.  Williams. 

Q.  Mr.  Wolf,  how  long  have  you  been  in  the 
hop  business? 

A.     Over  35  years. 

Q.    Where? 

A.  San  Francisco,  Portland,  Oregon,  and 
Washington. 

Q.  You  have  been  buying  and  selling  hops  all 
those  years  ? 

A.     Yes,  sir. 

Q.     Has  that  been  your  constant  business? 

A.     Yes,  sir. 

Q.     To  what  extent  have  you  been  dealing  an- 
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iiiially  in  hops? 

A.     What  do  you  mean,  to  what  extent  ■?    More 
or  less  extent — quite  largely  at  times. 

Q.  How  many  hops,  on  an  average,  do  you  buy 
annually? 

A.     Oh,  I  never  figured  that,  figured  it  out. 

Q.  Do  you  remember  how  many  you  bought  in 
the  year  1912? 

A.  I  made  no — twenty-five  or  thirty  thousand 
])ales,  figured  in  the  rough. 

Q.     Would  that  be  about  an  average  year? 

A.  Oh,  I  could  not  say.  I  never  figured  it  spe- 
cially. 

Q.  You  may  state  whether  or  not  at  any  time 
during  your  business  in  the  hop  industry,  the  per- 
sons to  whom  you  have  sold  hops  have  ever  paid  any 
attention  to  a  chemical  analysis  of  hops. 

A.  They  never  demanded  anything  of  that  sort 
from  us.    You  mean  the  parties  to  whom  I  sold  ? 

Q.    Yes. 

A.     Never  required  it. 

Q.  Have  the  brewers  ever  bought  on  a  chemical 
analysis  ? 

A.    Bought  from  growers? 
Q.    Yes. 

A.     No ;  not  to  my  knowledge. 
Q.    What  markets  have  you  sold  your  hops  ni 
that  you  have  bought? 

A.    Markets?     To  Australia;  England;  domes- 
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tic  markets ;  some  to  South  America,  different  points. 

Wherever  there  are  brewers,  our  hops  have  gone. 

Q.     Sold  them  in  New  York  % 

A.    Lots  of  them. 

Q.     Chicago  ? 

A.    Yes. 

Q.     All  the  markets  of  the  United  States  ? 

A.  Nearly  all  of  the  markets,  I  should  say — 
they  have  found  their  way  there,  the  hops  we  have 
sold. 

Q.  Do  you  know  whether  or  not  the  brewers 
have  ever  been  able  to  determine  by  chemical  anal- 
ysis the  exact  principle  in  hops  that  make  the  good 
beer,  or  make  beer  ? 

A.     Whether  the  brewers  have? 

Q.    Yes. 

A.  Not  to  my  knowledge.  I  don't  believe  they 
have  bothered  much  about  the  chemical  analysis  of 
hops.    They  depended  on  the  dealers  mainly. 

Q.  Do  you  know  what  the  essential  element  of 
the  hop  is  that  makes  the  beer? 

A.    What  makes  the  beer  ? 

Q.    Yes. 

A.  Well,  it  is  the  tannin  in  the  hops ;  the  essen- 
tial oils  and  the  soft  resins.  They  are  the  princi- 
ples of  the  hops  in  general. 
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INSTRUCTIONS 

(jlentleincn  of  the  Jury: 

Note  One,  preliminary  explanation  omitted. 

The  plaintiff,  Max  Wolf,  sues  individually.  The 
contract  was  made,  however,  with  the  firm  of  Kla- 
bor.  Wolf  &  Netter.  The  firm  was  composed  of  WoJf 
and  Netter,  but  it  took  the  firm  name  of  Klaber. 
Wolf  &  Netter.  Since  the  contract  was  drawn  and 
some  of  the  dealings  were  had  with  reference  to  an 
inspection  of  the  hops  and  a  delivery  thereof,  one 
of  the  firm  has  died,  leaving  now  but  one  of  that 
firm,  namely.  Wolf  himself,  who  is  suing  as  the  sur- 
viving member  of  the  firm. 

Evidence  has  been  offered  here,  by  way  of  a  tran- 
script of  record  of  the  Probate  Court  in  California, 
to  show  that  Netter  has  died,  and  that  since  his  death 
the  estate  has  gone  so  far  as  that  the  administrator 
has  assigned  to  Wolf  what  interest  Netter,  or  the  es- 
tate of  Netter,  had  in  the  firm.  But  Wolf  is  now 
suing  as  the  survivor  of  the  firm,  and  I  will  instruct 
you,  gentlemen  of  the  jury,  under  the  testimony  iu 
this  case  and  under  the  pleadings  as  amended,  that 
AVolf  has  a  standing  in  court  to  sue  in  that  right, 
that  is,  as  the  survivor  of  the  firm ;  and  he  is  suing 
really  in  behalf  of  the  firm,  and  whatever  is  recov- 
ered, if  anything  at  all,  would  be  the  funds  of  the 
firm,  but  Wolf  would  have  a  right  to  recover  it  un- 
der this  form  of  complaint. 

Now,  gentlemen  of  the  jury,  the  complaint  states, 
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in  effect,  briefly  as  I  shall  give  it  to  you,  that  on  the 
29th  day  of  May,  1912,  the  firm  entered  into  a  con- 
tract with  the  defendants,  whereby  the  defendants 
agreed  to  produce  30,000  pounds  of  hops,  net  weight, 
of  the  crop  to  be  grown  in  the  year  1912  by  the  de- 
fendants upon  the  farm  owned  by  Mrs.  Edmunson. 
It  is  further  alleged  that  the  defendants  agreed  to 
cultivate,  carefully  spray,  cleanly  pick,  properly 
dry,  cure  and  bale,  and  prepare  for  market,  all  of 
said  hops  grown  on  the  said  premises,  in  a  good  and 
husbandlike  manner ;  that  it  is  provided  in  the  con- 
tract that  all  of  said  hops  were  to  be  of  first  quality, 
that  is,  sound  condition,  good  and  even  color,  full}' 
matured  but  not  over-ripe,  flak}^,  cleanly  picked, 
properly  dried  and  cured,  free  from  sweepings  and 
other  foreign  matter,  and  not  affected  by  spraying 
or  vermin  damage,  and  should  not  be  the  product  of 
a  first  year's  planting.  It  is  further  alleged  that 
Klaber,  Wolf  &  Netter  agreed  to  pay  the  defendants 
at  the  rate  of  25  cents  per  pound  for  the  hops,  when 
delivered  in  accordance  with  the  terms  of  the  agree- 
ment; that  the  hops  were  to  be  delivered  free  from 
all  liens  or  incumbrances  of  whatever  kind  and  na- 
ture, on  the  cars  or  in  the  warehouse  at  Goshen,  Or- 
egon, between  October  1,  1912,  and  October  31,  1912. 
It  is  further  alleged  that  it  was  agreed  that  Klaber. 
Wolf  &  Netter  should  advance  under  said  contract, 
as  part  payment  for  said  hops,  the  sum  of  $1,200.00 
on  or  about  May  31,  1912,  and  $1,800.00  on  or  about 
the  first  of  September,  1912;  and  it  is  alleged  that 
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tlicx-  (lid  so  advance  the  sums  named.  It  is  alleged 
that  it  was  further  agreed  that,  if  in  the  judgment 
of  Klaher,  Wolf  &  Netter  the  quality  of  all  or  any 
l)ai't  of  the  hops  tendered  under  the  said  contract 
by  said  defendants,  should  be  inferior  from  any 
cause  whatever  to  the  quality  of  hops  specified  in  said 
agreement,  it  should  be  the  duty  of  defendants  to 
tender  to  the  said  Klaber,  Wolf  &  Netter  the  said 
hops  raised,  and  the  said  Klaber,  Wolf  &  Netter 
might  have  the  right  of  accepting  the  entire  quan- 
tity contracted  for,  at  a  reduction  in  price,  which  re- 
duction should  be  equal  to  the  difference  betv^een 
the  market  value  of  said  hops  tendered  under  the 
contract  and  the  market  value  at  the  time  of  the 
execution  of  the  contract.  It  is  further  alleged  that 
during  the  month  of  October,  1912,  the  said  Klaber,. 
Wolf  &  Netter  received  samples  from  the  hops 
grown  upon  said  premises  during  the  said  year  1912, 
and,  finding  them  of  inferior  quality  and  not  ac- 
cording to  the  specifications  contained  in  the  said 
contract,  said  Klaber,  Wolf  &  Netter,  on  the  30th 
day  of  October,  1912,  inspected  the  hops  fully  and 
completely,  and  found  them  slack  dried,  bad  and  un- 
even in  color,  of  unsound  condition,  not  fully  ma- 
tured, not  cleanly  picked,  not  properly  dried  or 
cured,  and  affected  by  vermin  damage;  whereupon 
the  said  Klaber,  Wolf  &  Netter  rejected  said  hops 
as  first  quality  hops  as  defined  by  the  contract,  and 
said  defendants  refused  to  tender  the  said  hops  to 
said  Klaber,  Wolf  &  Netter  at  any  reduction  in  price, 
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but  refused  to  act  any  further  under  the  said  con- 
tract or  comply  with  any  of  the  terms  or  provisions 
thereof,  and  said  defendants,  without  the  knowledge 
or  consent  of  Klaber,  Wolf  &  Netter,  proceeded  to 
and  did  sell  the  said  hops  to  other  parties,  in  viola- 
tion of  their  contract. 

(General  instructions  on  preponderance  of  evi- 
dence omitted.) 

Now,  most  of  these  allegations  in  this  complaint 
are  admitted  by  the  defendants.  All  of  paragraphs 
1,  2,  3,  4,  5,  6,  7  and  8  of  the  complaint  are  admitted ; 
so  by  keeping  that  in  mind,  you  will  have  no  trouble 
in  determining  whether  they  are  proven,  because  the 
admission  means  proof.  As  to  paragraph  10  of  the 
amended  complaint,  ''These  defendants  deny  that 
during  the  month  of  October,  1912,  the  said  Klaber 
Wolf  &  Netter  received  samples  of  the  hops  grown 
upon  said  premises  during  the  said  year  1912,  and 
finding  them  of  inferior  quality  or  not  of  the  speci- 
fications contained  in  said  contract,  said  Klaber, 
Wolf  &  Netter  on  the  30th  day  of  October,  1912,  in 
spected  the  hops  fully  or  completely,  or  found  them 
slack  dried,  or  at  all,  or  uneven  in  color,  or  of  un- 
sound condition,  or  not  fully  matured,  or  not  cleanly 
picked,  or  not  properly  dried  or  cured,  or  affected 
by  vermin  damage."  So  that  as  to  paragraph  10, 
that  is  in  effect  denied  in  whole,  and  that  forms  the 
issue  as  to  that  paragraph  for  you  to  determine 
whether  the  plaintiff  is  right  in  the  allegations  of 
the  complaint,  or  whether  the  defendants'  denial  is 
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riglit,  and  hence  that  forms  the  principal  grounds 

for  your  consideration. 

Then  it  is  further  alleged,  by  way  of  admission, 
in  this  wise:  "These  defendants  admit  that  the  said 
Klabcr,  Wolf  &  Netter,  through  their  representative^ 
rejected  said  hops,  and  deny  that  the  reason  for  thr^ 
same  was  that  they  were  not  first  quality  hops  as  de- 
fined by  that  contract,  and  these  defendants  deny 
that  they  refused  to  tender  the  said  hops  to  the  said 
Klaber,  Wolf  &  Netter,  at  any  reduction  in  price 
or  refused  to  go  any  further  under  the  said  con- 
tract, or  to  comply  with  any  of  the  terms  and  condi- 
tions thereof,  or  that  said  defendants,  without  the 
knowledge  or  consent  of  said  Klaber,  Wolf  &  Netter, 
proceeded  to  and  did  sell  the  said  hops  to  other  par- 
ties in  violation  of  their  said  contract,  or  otherwise, 
except  as  hereinafter  alleged."  They  allege  what 
they  did  with  the  hops  thereafter.  So  that  there  is 
a  denial  that  far,  and  what  we  term  in  law  an  avoid- 
ance. After  having  denied  these  things,  the  defend- 
ants set  up  what  they  did  concerning  the  hops,  and 
in  that  way  it  is  sought  to  avoid  th  effect  of  the  alle- 
gations of  the  complaint.  Now,  there  is  affirmative 
matter  set  forth  in  the  part  of  the  answer  controverts 
the  plaintiff's  allegations.  I  will  not  read  that  af- 
firmative matter  to  you,  because  it  is  repeated  in  a 
further  and  separate  answer,  which  I  will  call  to 
your  attention  now. 

It  is  alleged  on  the  part  of  the  defendants,  as  a 
further  and  separate  answer  to  this  complaint,  that 
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they  did  enter  into  the  contract  as  alleged,  and  they 
set  forth  a  copy  of  the  contract  as  "Exhibit  A"  to 
the  answer,  and  that  copy  of  the  contract  will  be  for 
•your  inspection  when  you  retire  to  the  jury  room. 
Then  it  is  alleged  that  the  defendants  produced,  for 
the  year  1912,  40,000  pounds  of  hops,  all  of  which 
were  picked,  dried  and  baled  according  to  the  terms 
of  the  contract,  and  stored  in  the  warehouse  at  Go- 
shen on  and  between  the  first  and  31st  days  of  Octo- 
ber, 1912,  and  that  the  defendants  tendered  said  hops 
to  said  partnership  on  and  between  said  dates,  at 
said  place.     And  defendants  allege  that  said  hops 
contained  more  than  30,000  pounds  of  the  quality 
described  in  the  contract;  that  the  partnership  pre- 
tended to  inspect  and  examine  said  hops  on  or  abour 
the  3rd  day  of  October,  1912,  but  they  inspected  only 
two  bales  thereof,  and  did  not  examine  any  of  the 
rest  of  said  hops  in  said  warehouse,  and  at  that  time 
the  said  partnership  notified  the  defendants  that 
they  had  rejected  the  hops,  and  would  not  take  them 
under  any  condition  whatever,  and  requested  the  de- 
fendants to  sell  said  hops  to  other  parties ;  and  there- 
upon said  partnership,  without  any  right  and  against 
the  terms  of  said  contract,  demanded  of  the  defend- 
ants the  repayment  of  the  advance  made  for  the  cul- 
tivation and  picking  of  said  hops.     Then  it  is  fur- 
ther alleged  that  the  partnership  made  no  further  in- 
spection of  the  hops  until  about  the  31st  day  of  Oc- 
tober, 1912,  when  the  partnership,  not  acting  in  good 
faith  but  merely  pretending  to  inspect  said  hops, 


examined  the  same,  and  wrongfully  notified  the  de- 
fendants that  they  rejected  all  of  the  hops  so  grown 
by  the  defendants,  and  notified  defendants  that  they 
would  not  take  them  under  any  conditicms  whatso- 
ever, and  again  demanded  of  the  defendants  the  re- 
payment of  the  said  advances.  Then  it  is  further 
alleged  that  the  defendants  complied  with  all  the 
terms  and  conditions  of  the  contract,  and  that  the 
said  purchasers  never  at  any  time  acted  in  good  faith 
in  the  inspection  and  examination  of  the  hops,  but 
at  all  times  intended  to,  and  did  abandon  their  said 
contract,  for  the  sole  reason  that  the  market  price  of 
hops  at  the  time  of  said  tender  and  inspection  was 
about  16  cents  per  pound  for  the  quality  of  hops  de- 
scribed in  the  contract,  whereas  the  contract  price 
agreed  to  be  paid  was  25  cents  per  pound ;  and  the 
defendants  allege  that  they  had  enough  hops  of  said 
crop  of  the  quality  required  under  the  contract  to 
fulfill  the  terms  thereof,  and  that  the  defendants 
were  at  all  times  ready,  able  and  willing  to  deliver 
said  hops  to  said  purchasers,  and  were  willing  to  d(^ 
so  at  any  time  during  the  life  of  the  contract,  if  the 
purhcasers  had  not  refused  to  take  said  hops,  and 
referring  to  the  allegations  in  the  complaint  that  the 
defendants  sold  the  hops  and  shipped  them  out  of 
the  state  of  Oregon,  defendants  allege  that  the  hops 
were  not  sold  until  March,  1913,  and  were  held  in 
said  warehouse  until  that  time,  without  any  incum- 
brance whatsoever  except  as  the  said  purchasers 
might  have  claimed,  as  they  at  all  times  well  knew. 
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Then  it  is  alleged  that  on  the  12th  day  of  March,  the 
defendants  were  compelled  to  and  did  sell  the  hops 
at  an  average  price  of  12  cents  per  pound,  which 
was  the  reasonable  market  value  of  said  hops  in 
Lane  county  at  that  time,  and  that  by  reason  there- 
of the  defendants  suffered  a  loss  amounting  to  $3,- 
900.00,  all  of  which  was  caused  on  account  of  the 
said  purchasers  not  complying  with  their  contract. 
Now,  this  sum  of  $3,900.00  the  defendants  ask  judg- 
ment for;  or,  in  other  words,  they  ask  that  what- 
ever claim  or  demand  the  plaintiff  has  for  the  ad- 
vances made. 

(Preliminary  instruction  as  to  abatement  omit- 
ted.) 

Now,  I  will  say  in  this  relation  that,  as  to  the  af- 
firmative matter  contained  in  these  further  and  sep- 
arate answers,  the  burden  devolves  upon  the  defend- 
ants, before  they  can  recover,  to  establish  their  al- 
legations in  that  respect  by  a  preponderance  of  the 
evidence,  as  the  plaintiff  is  required  to  establish  his 
affirmative  allegations  by  a  preponderance  of  the 
evidence. 

Now,  this  brings  me  to  the  contract,  which  I  will 
explain  to  you  so  that  you  may  understand  what  is 
meant  by  certain  clauses  thereof.  The  contract,  as 
I  have  said,  or  a  copy  of  it,  is  attached  to  the  answer 
and  marked  "Exhibit  A."  In  this  contract  the  par- 
ties, J.  M.  Edmunson  and  Mrs.  M.  J.  Edmunson,  are 
described  as  the  buyer,  and  so  the  contract  treats 
them  as  seller  and  buyer.    The  contract  first  sets  out 
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that,  for  the  consideration  of  one  dollar  to  be  paid 
to  the  seller  by  the  buyer  at  the  time,  of  the  execu- 
tion of  the  agreement,  and  the  further  covenants  and 
agreements  therein  contained  on  the  part  of  the  par- 
ties to  the  agreement, — that  constitutes  the  consid- 
eration upon  which  the  contract  was  entered  into. 
Now,  as  to  the  sale,  the  seller  has  bargained  and 
agreed  to  sell,  and  the  buyer  has  bargained  and 
agreed  to  purchase,  30,000  pounds,  net  weight,  of  the 
crop  of  hops  of  the  growth  of  1912.  Then  as  to  the 
description  of  the  realty,  that  is  set  out;  that  is  to 
say,  the  contract  states  where  the  hops  shall  be 
grown,  but  that  is  not  a  material  matter  in  this  com- 
plaint, because  all  matters  with  relation  to  the  place 
where  the  hops  were  grown  are  admitted,  and  indeed 
the  matter  is  admitted  that  more  than  30,000  pounds 
of  hops  were  grown  upon  the  place.  Now,  as  to  the 
quality : 

"The  said  seller  hereby  agrees  to  cultivate,  care- 
fully spray,  cleanly  pick,  properly  dry,  cure  and 
bale  and  prepare  for  market  all  of  the  said  hops 
grown  on  the  above  described  property,  in  a  good 
and  husbandlike  manner.  (The  said  hops  covered 
by  this  instrument  shall  be  of  first  quality,  i.  e.,  of 
sound  condition,  good  and  even  color^fully  matured, 
but  not  over-ripe,  flaky,  cleanly  picked,  properly 
dried  and  cured,  and  free  from  sweepings  and  other 
foreign  matter,  and  not  affected  by  spraying  or  ver- 
min damage.  Said  hops  shall  not  be  the  product  o\' 
a  first  year's  planting.)" 
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Then  there  are  other  conditions  in  the  contract, 
as  to  baling  and  tare,  and  then  we  come  to  the  price : 

' '  The  said  buyer  hereby  agrees  to  pay  to  the  said 
seller  at  the  rate  of  twenty-five  cents  per  pound  for 
the  hops  above  sold  when  delivered  in  accordance 
with  the  specific  terms  of  this  agreement. ' ' 

Then  as  to  advances :  The  buyer  agrees  to  advance 
to  the  seller,  as  part  payment  under  the  contract, 
upon  ten  days'  request  therefor  in  writing,  the  fol- 
lowing sums— $1,200.00  on  or  about  May  31,  1912. 
and  $1,800.00  on  or  about  September  1,  1912,  as  ac- 
tually required  for  picking  purposes. 

Then  as  to  inspection  : 

"The  said  buyer  shall  have  the  privilege  of  in- 
specting all  of  the  said  hops  grown  by  the  said  seller 
upon  the  above  desecribed  property,  either  on  the 
farm  of  the  said  seller  or  at  any  place  the  said  hopr. 
may  be  stored  or  located,  and  selecting  therefrom 
the  quantity  sold  under  this  contract." 

(Explanation  as  to  delivery,  interest,  inferior 
quality,  omitted.) 

(Instruction  as  to  the  clause  on  tender  of  the  hops 
and  insufficient  quantity  and  general  explanation, 
omitted.) 

Now,  the  defendants  having  admitted  that  the  ad- 
vances of  $3,000.00  were  made  under  the  contract, 
the  plaintiff  would  be  entitled  to  recover  that  sum 
back,  unless  the  defendants  have  complied  with  their 
part  of  the  agreement,  in  producing  30,000  pounds 
of  hops  of  the  quality  stipulated  to  be  produced,  and 
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were  at  the  time  stipulated  for  delivery  ready  and 
willing  to  deliver  same  to  the  plaintiff ;  or,  if  the  hops 
were  not  up  to  the  stipulated  standard  in  quality, 
that  is,  w^'re  not  of  first  quality,  then  unless  defend- 
ants made  tender  of  the  30,000  pounds  under  the 
"  Inferioi'  QuaUty"  clause  of  the  agreement,  and  still 
stand  ready  in  either  event  to  make  such  delivery, 
unless  excused  from  making  delivery  now  by  the  act 
of  the  plaintiff  as  set  forth  in  the  first  of  the  sepa- 
rate affirmative  answers  of  the  defendants. 

I  wdll  explain  to  you  what  is  required  of  the  de- 
fendants to  produce  as  to  quality.  It  is  set  out  in 
that  clause  that  the  hops  covered  by  the  contract 
shall  be  first  quality.  Then  it  sets  out  further  what 
is  meant  by  first  quality ;  that  is  to  say,  they  shall  be 
of  sound  condition,  good  and  even  color,  fully  ma- 
tured but  not  over-ripe,  flaky,  cleanly  picked,  prop  • 
erly  dried  and  cured,  and  free  from  sweepings  and 
other  foreign  matter,  and  not  affected  by  spraying 
or  vermin  damage. 

NoW',  gentlemen  of  the  jury,  there  has  been  con- 
siderable testimony  here  as  to  whether  these  hops 
were,  under  this  clause  of  the  contract,  of  first  qual- 
ity. You  remember  that  they  have  been  described 
in  their  different  qualities  as  choice,  prime  and  medi: 
um.  Now^,  "first  quality  hops"  means  simply  that 
the  quality  shall  be  substantially  as  described  here, 
and  as  has  been  conditioned  as  to  the  quality  of  hops 
to  be  produced.  It  is  not  necessary  that  the  defend- 
ants show^  that  the  hops  are  of  exact  quality  as  here 
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described,  but  they  must  be  of  substantial  quality 
as  herein  desecribed.  It  is  almost  impossible  in  the 
sale  of  products  of  the  kind — you  may  take  barley 
and  oats,  for  instance,  and  if  they  are  sold  to  be  of 
first  quality,  it  is  sufficient  if  they  come  up  to  a  sub- 
stantial condition  as  described,  or  as  stipulated  that 
the  quality  shall  be.  Now,  it  is  said  here  that  they 
should  be  of  sound  condition,  good  and  even  color, 
fully  matured,  etc.  Several  conditions  are  therein 
set  out.  Now,  all  of  these  must  be  substantially  made 
out;  that  is  to  say,  they  must  be  substantially  of 
sound  condition,  and  substantially  of  good  and  even 
color,  and  fully  matured,  substantially  so,  but  not 
over-ripe,  and  substantially  flaky,  cleanly  picked, 
etc.  So  you  shall  put  all  of  these  conditions  together, 
and  in  the  end  determine  whether  or  not,  consider- 
ing all,  the  hops  come  up  substantially  to  first  qual- 
ity. 

As  to  this,  in  this  connection,  I  will  instruct  yon 
*'that  the  contract  at  issue  in  this  case  defines  the 
particular  qualities  of  the  hops  necessary  to  consti- 
tute hops  of  first  quality,  and  to  determine  from  the 
evidence  introduced  in  this  case,  whether  the  hops 
raised  and  tendered  by  the  defendants  are  of  the  pre- 
scribed quality,  you  will  consider  only  the  elements 
named  in  the  contract,  namely, — of  sound  condition, 
good  and  even  color,  fully  matured  but  not  over-ripe, 
flaky,  cleanly  picked,  properly  dried  and  cured  and 
free  from  sweepings  and  other  foreign  matter,  and 
not  affected  by  spraying  or  vermin  damage ;  and  in 
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cuiKsidcring  the  evidence  adduced  pertaining  to  these 
(lualities,  you  are  not  bound  to  find  a  strict  or  lit- 
vvi\\  compliance  with  these  qualities,  but  if  you  find 
lioiu  a  preponderance  of  the  evidence  that  the  hops 
so  tendered  possessed  substantially  the  qualities 
named  in  the  contract,  then  you  would  be  authorized 
to  find  that  the  hops  complied  with  the  terms  of  the 
contract.  And  I  further  instruct  you  that  a  designa- 
tion of  a  particular  quality,  as  good  color  or  sound 
condition,  does  not-  mean  that  the  color  shall  be  the 
best  possible  color,  or  that  sound  condition 
means  the  best  possible  condition,  but  such  designa- 
tions mean  only  that  they  shall  be  of  a  merchantable 
(juality  according  to  the  custom  of  the  hop  trade,  and 
that  the  hops  in  those  respects  shall  be  suitable  for 
the  purpose  for  which  they  were  intended ;  good  as 
to  quality  does  not  imply  and  absolute  quality  as 
the  best,  but  that  the  article  shall  be  good  of  its 
kind." 

1  will  state  further,  in  this  connection,  gentlemen 
of  the  jury,  that  these  hops  were  raised  for  the  mar- 
ket, and  the  contract  was  made  with  the  market  val- 
ue in  view,  and,  in  considering  the  quality  of  these 
hops,  you  will  consider  them  as  merchantable,  as  the 
parties  themselves  desired  that  the  hops  should  be 
sold  in  the  market  and  should  be  so  treated,  so  that 
the  merchantable  value  is  the  thing  you  are  to  con- 
sider, and  not,  strictly  speaking,  the  real  inherenc 
or  chemical  value. 

I  will  instruct  you  further:  "There  is  testimony 
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in  this  case  tending  to  show  that  hops  have  a  commer- 
cial vahie  corresponding  to  the  grade  which  they  oc  - 
cupy,  and  are  bought  and  sold  on  that  basis.  I  have 
used  the  word  'substantially'  in  connection  with  the 
quality  of  the  hops,  that  is,  that  the  hops  must  be 
substantially  of  the  quality  defined  in  the  contract. 
If  the  hops  contained  any  of  the  defects  mentioned 
in  the  contract  so  as  to  reduce  the  market  grade 
thereof  and  so  as  to  reduce  the  market  price,  thei^ 
the  hops  would  not  be  substantially  of  the  quality  de- 
fined in  the  contract." 

The  defendants  were  required  to  produce  30,000 
pounds  of  hops.  There  is  no  dispute,  I  might  say,  as 
to  the  quantity  produced.  It  is  practically  admitted 
that  the  defendants  produced  about  40,000  pounds 
of  hops.  But  the  real  issue  centers  about  the  qual- 
ity. In  this  relation,  there  is  a  dispute  as  to  what 
was  done.  The  defendants  claim  that  the  plaintiff, 
after  inspection,  declared  the  hops  to  be  not  up  to 
the  quality  stipulated  for,  and  thereupon  rejected 
the  hops  absolutely  and  demanded  repayment  of  the 
mon?y  advanced.  If  plaintiff  did  this,  he  would  not 
be  entitled  to  insist  upon  the  defendants  making- 
tender  of  the  hops  as  inferior  in  quality  in  pursuance 
of  what  is  stjded  the  ' '  Inferior  Quality ' '  clause  of  the 
agreement,  because  by  his  conduct  he  would  have 
waived  performance  in  that  respect  upon  the  part 
of  the  defendants. 

(Instruction  as  to  tender  omitted.) 

The  defendants,  however,  claim  they  had  30,001) 
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poiiiuLs  of  liops  ready  for  deliveiy  of  the  quality 
sul)staiitially  as  stipulated  for,  which  claim  is  dis- 
puted, and  this  makes  it  incumbent  upon  you  to  as- 
certain whether  the  hops  were  in  quality  up  to  the 
contract.  If  they  were,  then  plaintiff  was  required 
to  take  them,  and  to  pay  the  balance  due  at  the  rate 
of  25  cents  per  pound ;  that  is,  if  there  were  30,000 
pounds  of  hops  of  the  stipulated  quality.  He  was  not 
required  to  take  less  than  that  amount.  If  the  de- 
fendants tendered  less  than  the  quantity  of  hops  con- 
tracted for,  then  it  was  defendants'  duty  to  tender 
all  the  hops  raised,  if  less  than  the  amount  contract- 
ed for,  that  is,  less  than  the  30,000  pounds,  so  that 
plaintiff  would  in  that  event  have  been  entitled  to 
damages  as  stipulated  for  under  the  "Insufficient 
Quantity ' '  clause.  But  there  is  no  claim  that  the  con- 
tract has  been  breached  in  this  resepect,  that  is,  as  to 
the  quantity  produced,  and  you  need  not  give  that 
particular  phase  of  the  contract  further  considera 
tion.  At  any  rate,  the  plaintiff'  was  not  bound  to  ac- 
cept less  than  the  stipulated  amount  of  hops  agreed 
to  be  produced,  or  hops  of  a  quality  inferior  to  the 
quality  stipulated  for ;  and  if  the  hops  produced  were 
either  short  in  quantity  or  below  the  stipulated  stand 
ard  in  quality,  the  plaintiff  was  entitled  to  reject 
them,  and,  if  he  did  so,  would  be  now  entitled  to  re- 
cover. 

If,  however,  the  hops  were  up  to  the  stipulation 
of  the  contract  in  quantity  and  quality,  then  the 
plaintiff  was  required  to  take  them  and  a  refusal 
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to  accept  was  a  breach  of  the  contract  on  his  part, 
and  he  would  still  be  liable  for  the  full  amount  of  the 
purchase  price  at  25  cents  per  pound,  less  the  $3,000 
advanced,  if  the  defendants  were  still  in  a  position 
to  deliver  the  hops,  or  have  been  excused  by  the  act 
of  plaintiff  from  now  making  delivery,  as  they  claim 
that  they  are  excused  under  the  further  and  separate 
answer. 

This  brings  us  to  the  defense  interposed  to  plain- 
tiff's complaint,  which  is  that  defendants  produced 
hops  in  quantity  and  quality  in  accordance  with  theiv 
agreement ;  that  plaintiff  pretended  to  inspect  them, 
but  did  not  act  in  good  faith,  and  so  acting  in  bad 
faith  because  hops  had  dropped  in  the  market  be- 
low the  contract  price,  plaintiff  notified  defendants 
that  he  rejected  all  such  hops,  and  would  not  take 
them  under  any  conditions,  and  demanded  repayment 
of  the  money  advanced ;  that  defendants  had  enough 
hops  of  said  crop  of  quality  required  under  the  con- 
tract to  fulfill  the  terms  thereof,  and  were  at  all 
times  ready,  able  and  willing  to  deliver  them  to  the 
purchasers  at  any  time  during  the  life  of  the  con- 
tract, if  the  purchasers  had  not  refused  to  take  them, 
and  that,  having  held  them  until  about  March  12, 
1913,  they  were  compelled  to  and  did  sell  them  at  an 
average  price  of  about  12  cents  per  pound,  by  rea- 
son whereof  they  suffered  a  loss  of  $3,900.00. 

Now,  the  defendants  were  not  required  to  hold 
the  hops  indefinitely  for  plaintiff  after  rejection  by 
plaintiff  and  notification  that  he  would  not  take  them, 


2:)(;  M(u-  Wolf,  t'.s. 

exceptions  and  order    that    the    same  be  filed  and 

spread  of  record  in  the  cause  as  of  the  date  of  the 

judgment. 

Dated  July  29,  1916. 

CHARLES  E.  WOLVERTON, 
United  States  District  Judge,  District  of  Oregon. 
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STATEMENT  OF  THE  CASE 
This  action  was  brought  by  plaintiff  to  recover  ad- 
vances amounting  to  $3,001.00  on  a  hop  contract  for 
the  purchase  of  30,000  pounds  of  hops  of  the  defend- 
ants, during  the  season  of  1912.  The  hops  were  to  be 


of  first  quality,  that  is:  sound  condition,  good  and 
even  color,  fully  matured  but  not  over-ripe,  flaky, 
cleanly  picked,  properly  dried  and  cured,  free  from 
sweepings  and  other  foreign  matter  and  not  affected 
by  spraying  or  vermin  damage.  That  the  defend- 
ants grew  some  40,000  pounds  of  hops  upon  their 
premises,  and  upon  inspection  of  the  said  hops  plain- 
tiff avers  that  they  were  found  to  be  slack  dried,  bad 
and  uneven  in  color,  of  unsound  condition,  not  fully 
matured,  not  properly  dried  or  cured,  and  affected 
by  vermin  damage.  Plaintiff  introduced  numerous 
expert  hop  inspectors  as  witnesses,  who  gave  testimo- 
ny that  the  said  hops,  upon  inspection,  were  of  a  bad 
and  uneven  color,  of  an  unsound  condition,  not  fully 
matured,  not  properly  dried  and  cured,  and  that  they 
were  affected  by  vermin  damage.  The  contest  be- 
tween the  parties  turns  around  these  points. 

The  defendant  set  up  an  affirmative  answer  that 
the  hops  raised  by  him  complied  with  the  contract 
and  that  the  plaintiff's  agents  rejected  the  hops  on 
the  ground  that  the  prices  had  gone  down,  and  were 
unfair  in  their  inspection,  and  asked  for  an  affima- 
tive  judgment  in  the  sum  of  $900.00. 

ASSIGNMENT  OF  ERRORS 

I. 

The  Court  committed  error  in  permitting  Ross  II. 
Woods,  one  of  the  plaintiff's  expert  witnesses  to  an- 
swer the  following  question  on  cross  examination, 
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over  the  objection  of  plaintiff  as  follows:  Said  wit- 
ness was  testifying  with  reference  to  the  color  of  the 
hops  and  was  asked  this  question : 

Q.  What  you  men  mean  to  get  at  is  the  general 
average  of  the  crop  ? 

Objected  to  as  incompetent,  irrelevant  and  imma- 
terial, which  objection  was  overruled  by  the  Court, 
and  to  which  plaintiff  saved  an  exception. 

The  witness  answered;    Well,   yes.      There  was 
some  of  them  green  in  each  sample  and  some  of  them 
were  ripe,  mixed  as  you  were  talking  a  while  ago 
about  where  those  were  dumped  off  the  kiln  floor. 
(Record,  pp.  26-123.) 

II. 
The  Court  committed  error  in  permitting  J.  M. 
Edmunson,  who  was  called  as  a  witness  in  his  own 
behalf,  to  answer  the  following  question  in  attempt- 
ing to  discredit  the  inspection  made  by  the  plaintiff's 
experts : 

Q.  Now,  what  is  your  experience  with  hop  in- 
spectors as  to  their  being  uniform  in  their  judgment 
as  to  the  quality  of  hops  ? 

Which  question  was  objected  to  by  plaintiff  as  in- 
competent, irrelevant  and  immaterial. 

COURT:— I  think  that  is  an  inquiry  about  the 
quality  in  effect  of  the  hops.    You  may  answer. 

To  which  ruling  the  plaintiff  duly  saved  an  ex- 
ception, which  exception  was  allowed  by  the  Court. 

The  witness  answered:  I  find  that  l!hey  vary  con- 
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siderable,  one  will  call  a  hop  prime  and  the  other  me- 
dium, etc.,  they  will  vary  as  much  as  one  grade  and 
some  vary  two  grades. 

(Record,  pp.  27,  147.) 

Hi. 

The  Court  erred  in  permitting  the  defendant, 
J.  M.  Edmunson,  to  answer  the  following  question, 
over  the  objection  of  the  plaintiff: 

Q.  Now,  what  do  you  say  as  to  whether  at  the 
time  that  Mr.  Hinkle  inspected  these  hops  on  the 
31st  day  of  October,  that  you  had  30,000  pounds  of 
hops  there  of  the  quality  described  in  that  contract? 

(Record,  pp.  27, 148.) 

To  which  question  plaintiff  objected  as  incompe- 
tent, irrelevant  and  immaterial  and  as  calling  for  a 
conclusion  of  the  witness  on  this  matter. 
.  COURT :— He  says  he  inspected  the  hops,  he  can 
give  his  judgment  as  to  that  amount ;  to  which  rul- 
ing of  the  Court  the  plaintiff  duly  excepted,  which 
exception  was  allowed  by  the  Court,  and  witness  an- 
swered : 

I  considered  that  I  had  more  than  enough  hops 
of  the  quality  that  would  be  sufficient,  that  would  go 
on  the  contract.  There  was  perhaps  50  bales  or  60, 
between  50  and  60  bales,  hops  extra,  besides  enough. 
I  had  over  40,000  pounds  according  to  my  recollec- 
tion, in  the  whole  crop. 

John  Edmunson  had  already  testified  as  follows : 

(Record,  p.  145.) 
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Q.    Now,  from  your  inspection  of  those  hops, 
what  would  you  say  as  to  their  quality  1 
A.    I  call  them  a  good  hop. 

Q.     What  is  your  opinion  as  to  what  quality  they 
were  ? 

A.  Well,  I  considered  that  I  had  over  20,000 
pounds  of  choice  hops  in  the  lot. 
COURT. — Over  how  many? 
A.  Twenty  thousand  pounds.  And  the  rest  of 
the  hops  would  grade  prime,  with  the  exception  of 
what  they  call  the  ripe  end.  That  was  the  seven  or 
eight  bales  that  they  called  over-ripe,  and  the  ends 
of  the  leaves  were  turned  red. 

COURT.— That  is  the  last  picking. 
A.     That  was  the  last  picking,  your  Honor.  AVhat 
they  would  grade  those,  I  could  not  say  exactly. 

IV. 
Bert  Pilkington  was  called  as  a  witness  on  behalf 
of  the  defendants,  and  after  testifying  to  his  quali- 
fications as  a  chemist,  as  more  fully  shown  hereafter 
in  quotations  from  Bill  of  Exceptions,  and  while  tes- 
tifying in  regard  to  the  chemical  analysis  of  the  hops 
was  interrupted  by  the  objections  to  the  witness'  tes- 
timony along  the  line  of  chemical  analysis  of  hops 
as  incompetent,  irrelevant  and  immaterial  and  an  at- 
tempt to  impose  in  this  case  a  standard  diif  erent  than 
that  of  the  hop  men.     (Record,  pp.  28,  188.)     The 
Court  made  the  following  ruling : 

There   has   been   testimony   here   coming   from 
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the  witnesses  produced  by  the  plaintiff  touching  the 
amount  of  resin  or  pollen,  as  it  has  been  described,  or 
the  lupulin  that  is  contained  in  these  hops,  some  say- 
ing that  it  had  more  and  some  less,  and  that  seems 
to  be  the  prime  quality  of  the  hop.  If  this  witness 
is  competent  to  testify  concerning  the  quantum  of 
that  lupulin  in  the  hops,  or  the  specimens  that  he  ex- 
amined, I  think  that  would  be  proper  to  go  to  this 
jury.    To  which  ruling  an  exception  was  duly  saved. 

The  said  ruling  is  assigned  as  error.  The  Court 
committed  error  in  overruling  the  objection  and  in 
making  the  said  ruling. 

V. 

The  Court  erred  in  permitting  the  witness,  Bert 
Pilkington,  to  testify  with  reference  to  a  sample  of 
hops  furnished  him  by  J.  M.  Edmunson. 

(Record,  pp.  29,  189.) 

Q.  Now,  what  percentage  of  resin  did  you  find 
in  these  hops? 

Objected  to  as  incompetent,  irrelevant  and  imma- 
terial ;  to  which  ruling  an  exception  was  duly  saved. 
The  witness  answered:  Why,  the  sample  Edmunson 
handed  me  had  18.15  per  cent  total  resin,  and  of  that 
total  resin,  there  was  16.24  what  is  known  as  soft 
resin. 

VI. 

The  witness,  Bert  Pilkington,  testified  that  he 
had  received  from  hop  growers  and  dealers  samples 
of  hops  marked  with  the   grading,  and  the  Court 
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committed  error  in  permitting  said  witness  to  answer 
the  following  question: 
(Record,  pp.  29, 193.) 

What  quality  of  hops  were  they  claimed  or  styled 
to  be,  and  the  previous  objection  was  renewed,  which 
was  that  the  testimony  is  incompetent,  irrelevant  and 
immaterial,  a  matter  of  hearsay  only.  The  witness 
was  not  competent  to  judge.  The  objection  was 
overruled,  to  which  ruling  an  exception  was  duly  al- 
lowed.   Witness  answered; 

Why,  some  of  them  were  graded  fancy,  some 
choice,  some  prime,  some  medium.  I  don^t  think  we 
had  a  sample  marked  ''poor"  in  the  entire  lot. 

The  Court  then  asked  the  witness  if  he  knew  what 
a  choice  hop  is  in  the  market,  and  he  answered:  I 
cannot  go  out  in  the  market  and  pick  out  a  choice 
hop  by  just  going  around  and  feeling  of  it,  or  look- 
ing at  it. 

VII. 

After  some  colloquy  between  the  Counsel  and  the 
Court,  and  questions  by  the  Court,  the  Court  sus- 
tained the  objections  to  this  witness  testifying  with 
reference  to  the  quantity  of  resin  in  the  samples  of 
hops  sent  him  by  other  parties,  and  was  excused. 

The  Court  afterwards  had  the  witness  recalled 
and  permitted  him  to  testify  over  the  objection  of 
the  plaintiff  as  incompetent,  irrelevant  and  immate- 
rial, and  hearsay,  which  objection  was  overruled  by 
the  Court  and  exception  duly  allowed. 
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That  the  Court  committed  error  in  reversing  the 
ruling  and  permitting  the  said  witness  to  testify.  The 
witness  testified  as  follows : 

One  sample  of  choice  hops  by  Judge  No.  1,  1911 
crop,  contained  19.42  per  cent  total  resin;  and  the 
other  sample  of  choice  hops,  by  Judge  No.  2,  1911, 
contained  19.46 ;  and  the  other  sample  of  choice  hops, 
by  Judge  No.  3,  1911,  contained  19.98  per  cent  total 
resin.  Prime,  1911,  by  Judge  No.  1,  contained  17.23 ; 
next  prime,  by  Judge  No.  1,  1911,  contained  18.83 
per  cent ;  and  the  next  prime,  by  Judge  No.  3,  crop 
1911,  contained  20.19  per  cent;  the  next  prime,  1911 
crop.  Judge  No.  3,  19.42  per  cent ;  No.  2  Judge,  1911 
crop,  prime,  19.04  per  cent.  Now  prime  1910  crop, 
by  Judge  No.  1, 15.95  per  cent  total  resin.  Medium — 
we  have  only  two  mediums.  They  are  both  1910  crop. 
One  is  17.21  per  cent,  by  Judge  No.  1.  Another  one 
is  13.46  per  cent,  by  Judge  No.  1. 

(Record,  pp.  30,  31,  202,  203.) 
VIII. 

That  the  Court  erred  in  overruling  the  motion 
made  by  plaintiff  to  strike  out  all  the  testimony  of 
the  said  witness,  Bert  Pilkington,  as  being  incompe- 
tent, irrelevant  and  immaterial,  and  as  assuming  that 
a  hop  that  contains  eighteen  per  cent  and  a  fraction, 
whatever  this  is,  is  a  choice  hop,  or  a  hop  that  is  a  first 
quality  under  this  contract,  which  motion  was  over- 
ruled by  the  Court,  and  the  Court  duly  allowed  an 
exception  thereto. 
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(Record,  pp.  31,  206.) 

The  material  testimony  given  by  the  witness, 
Bert  Pilkington,  with  the  objections  thereto  and  the 
nihngs  thereon  and  exceptions  are  more  fully  shoy^^l 
by  quotations  from  the  Bill  of  Exceptions  for  the 
purpose  of  showing  the  materiality  of  the  said  ob- 
jections, and  said  motion  is  as  follows: 
(Record,  pp.  31  to  41,  185  to  207.) 

The  witness   testified   that   he   was  a  graduate 
chemist,  was  employed  in  the  chemical  department 
of  the  Agricultural  College  of  the  State  of  Ore-on 
smce  1905;  that  he  had  undertaken  an  investigation 
of  the  characteristics  of  hops. 

Q.    Please  explain  the  character  of  the  work? 

A.  Well,  for  instance,  one  of  the  particular  fea- 
tures was  a  revision  of  the  method  of  chemical  exam- 
ination of  hops. 

Q.  What  was  the  final  object  in  obtaining  this 
process  of  chemical  analysis? 

A.  The  thing  that  led  up  to  that  was  the  varia- 
tion, or  so-called  variation,  in  the  examination  or 
the  commercial  judging  of  hops.  And  the  attempt 
at  that  time-it  was  taken  up  as  an  Adams  project 
under  the  Adama  fund,  by  the  Federal  Govermnent,' 
to  see  if  they  could  arrive  at  some  definite  method 
for  examining  hops,  whereby  hops  would  be  given 
examination  according  to  their  worth. 

Q.    Did  you  examine  some  samples  of  hops  that 
he  sent  you  in  1913? 
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A.    Yes,  sir,  I  did. 

Q.     About  what  time  in  the  year  was  that? 

A.  That  was  somewhere  between  the  1st  and 
the  10th  of  June,  if  I  remember  right.  I  don't  re- 
member the  exact  date. 

Q.  Now,  did  you  make  a  chemical  analysis  of 
those  hops  to  ascertain,  the  amount  of  brewing  qual- 
ity in  them? 

A.    Well,  the  chemical  analysis  shows  the  resin 

quantity. 

MR.  WILLIAMS :— We  desire  to  make  the  objec- 
tion to  this  witness'  testimony  along  that  line  for  the 
reason  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  an  attempt  to  impose  in  this  case  a  stand- 
ard different  from  that  of  the  hop  men. 

COURT :— There  has  been  testimony  here,  com- 
ing from  the  witnesses  produced  by  the  plaintiff, 
touching  the  amount  of  resin,  or  pollen,  as  it  has 
been  described,  or  lupulin  that  is  contained  in  these 
hops,  some  saying  that  it  had  more  and  some  less; 
and  that  seems  to  be  the  prime  quality  of  the  hop. 
If  this  witness  is  competent  to  testify  concerning 
the  quantum  of  that  lupulin  in  the  hops,  or  the  spec- 
imens that  he  examined,  I  think  that  would  be  proper 
to  go  to  this  jury.    You  may  proceed. 

MR.  BEAN :— We  save  an  exception. 

Q.  Now,  Professor  Pilkington,  you  said  you 
made  a  chemical  analysis  of  these  hops? 

A.     That  Mr.  Edmunson  furnished  me  ? 
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Q.    Yes. 
A.    I  did. 

Q.    And  according  to  the  scientific  method  used 
for  that  purpose  ? 

A.    Yes,  sir. 

Q.    Now,  what  percentage  of  resin  did  you  find 
in  these  hops? 

Objected  to  as  incompetent,  irrelevant  and  im- 
material. 

COURT:— I  think  I  will  hear  that.    The  obi ec- 
tion  will  be  overruled. 

MR.  WILLIAMS  :-We  desire  an  exception, 
your  Honor. 

COURT;— Very  well. 

A.  Why,  the  sample  Mr.  Edmunson  handed  me 
nad  18.15  per  cent  total  resin,  and  of  that  total  resin 
there  was  16.24  what  is  known  as  soft  resin 

COURT.— What? 

A.  Soft  resin.  You  might  say  there  were  three 
resins  in  the  hop. 

Q.     What  was  the  third  resin  ? 

A.  That  is  what  they  call  a  hard  or  worthless 
resm.  That  amounts  to  the  difference  between  tho 
total  resin  and  the  soft  resin;  three  resins  compris- 
ing the  makeup  of  that  part  of  the  hop. 

Q.  Did  you  ever  make  any  examination  of  this 
kind  of  hops  that  are  pronounced  by  experts  as 
choice  hops  ? 

Objected  to  as  incompetent,  irrelevant  and  im 
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material. 

COURT:— Do  you  know  what  a  choice  hop  is, 
in  your  experience ;  that  is,  choice  hop  measured  by 
the  commercial  rule  ? 

A.    No.  sir,  I  do  not. 

COURT:— You  do  not? 

A.    No.  sir. 

MR.  SLATER:— Your  Honor,  I  want  to  show 
that  the  percentage  of  resin  found  in  this  particular 
sample  of  hops— its  relation  to  the  percentage  ^ound 
in  the  hops  of  different  qualities  that  he  examined. 

COURT :— Well,  unless  he  knows  the  percentage 
that  exists  in  the  commercial  hop  of  the  different 
qualities,  it  doesn't  seem  that  he  would  be  competent 
to  testify.  If  you  can  show  by  this  witness  that  he 
is  acquainted  with  commercial  hops,  and  the  amount 
of  resin,  for  instance,  in  a  prime  hop,  or  a  choice 
hop,  or  a  medium  hop,  then  his  testimony  would  be 
competent  on  that  point. 

Q.  Now,  what  different  qualities  of  hops  were 
these  samples  that  you  received;  represented  to  you 
to  be,  by  those  who  gave  them  to  you  ? 

MR.  WILLIAMS:— Objected  to  as  incompetent, 
irrelevant  and  immaterial;  matter  of  hearsay  only. 
The  witness  was  not  competent  to  judge. 

Objection  overruled.    Exception  allowed. 

A.    Do  you  mean  by  that  the  grading? 

Q.  Yes,  what  quality  of  hops  were  they  claimed 
or  styled  to  be? 
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MR.  WILLIAMS;— I  desire  to  renew  our  objec- 
tion, your  Honor. 

Objection  overruled.    Exception  allowed. 

MR.  SLATER:— That  will  be  understood. 

A.  Why,  some  of  them  were  graded  fancy,  some 
choice,  some  prime,  some  medium.  I  don't  think  we 
had  a  sample  marked  ''poor"  in  the  entire  lot. 

COURT:— Do  you  know  what  a  choice  hop  is 
in  the  market? 

A.  I  couldn't  go  out  in  the  market  and  pick  up 
a  choice  hop,  just  by  going  around  and  feeling  of  it, 
or  looking  at  it. 

COURT :— Do  you  know  the  amount  of  resin 
there  should  be  in  a  choice  hop  as  sold  in  the  market  ? 

A.     That  would  depend  on  who  judge  the  hop. 

COURT : — That  would  depend  on  what  ? 

A.  That  would  depend  on  who  graded  the  hop, 
whether  it  was  a  choice  hop,  or  prime  hop,  or  medi- 
um hop.  That  was  what  this  work  was  for.  I  might 
say,  in  explanation,  what  this  work  was  for  was  to 
compare  these  different  gradings  by  different  judges. 

COURT :— Then  there  is  no  uniformity  in  grad- 
ing? 

A.  Not  according  to  these  different  judges ;  they 
don't  agree. 

MR.  WILLIAMS  :-That  is  the  very  vice,  your 
Honor. 

COURT:— That  is  the  kernel  of  the  cocoanut  in 
this  case,  it  seems  to  me,  the  very  thing  we  are  try- 
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ing  to  get  at  now.  Now,  if  you  know  what  a  choice 
hop  is  in  the  market,  why  then  you  can  measure  your 
chemical  analysis  of  your  resin  in  the  hops  you  have 
examined  with  choice  hops.  Otherwise,  I  don't  see 
that  we  can  get  a  correct  estimate  in  this  case  upon 
this  particular  question. 

MR.  SLATER:— Your  Honor,  I  think  his  tes- 
timony may  be  relevant  to  show  the  percentage  of 
resin  in  this  particular  hop  as  compared  with  other 
samples  of  hops  known  in  the  market  as  choice,  me- 
dium and  prime,  the  percentage  that  might  be  in 
them.  It  is  true  this  witness  might  not  be  compe- 
tent to  testify  that  he  can  pick  out  a  choice  hop. 

COURT: — He  says  he  doesn't  know,  of  his  own 
knowledge,  what  a  choice  hop  is;  nor  a  prime,  nor 
medium.  He  says  that  knowledge  he  has  comes 
from  samples  of  hops  that  have  been  sent  to  him 
which  have  been  represented  to  be  so  and  so.  Then 
he  says  the  judges  themselves  don't  agree  upon  what 
is  a  choice  hop,  and  the  amount  of  resin  that  should 
be  contained  in  a  choice  hop.  That  is  the  trouble 
in  making  the  comparison  here. 

MR.  SLATER: — Well,  your  Honor,  in  order  to 
make  the  record  than,  we  desire  to  show  by  this  wit- 
ness that  this  witness  made  chemical  analysis  of  a 
large  number  of  different  grades  of  hops,  and  that 
th^  averages  run  from  13.49  per  cent;  and  that  the 
minimum  percentages  for  the  year  in  which  he  made 
the  examination  in  question  was  15 :54  per  cent ;  the 
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maximum  was  20.49  per  cent,  and  the  average  18.06 
per  cent.  That  is  the  testimony  that  we  offer  to 
show  by  this  witness. 

COURT:— You  don't  know,  of  your  own  knowl- 
edge, about  the  samples,  whether  they  were  choice 
or  prime  or  medium  as  to  quality? 

A.    No.    We  didn't  care  for  that  on  this  other 
work  we  were  undertaking.    We  asked— if  I  may 
make  an  explanation  there  ? 
COURT:— Yes. 

A.  We  asked  that  these  judges,  or  asked  that  Mr. 
Livesley  to  send  us  in  a  sample  of  hops  judged  by 
different  judges,  and  then  we  wanted  to  analyze 
those  hops,  and  see  how  those  judges  agreed.  JSTow, 
that  was  the  object  of  that  piece  of  work  that  we  un- 
dertook at  that  time.  Now,  those  hops  were  graded 
according  to  the  terms  on  the  hop  market. 

COURT:— You  were  inquiring  only  as  to  one 
quality,  and  that  was  the  quality  of  the  amount  of 
lupulin  ? 

A.    No,  I  might  say  this— weD,   that  was  the 
standard  by  which  we  were  measuring;  that  is,  the 
resin— to  see  if  the  resin  in  a  choice  hop  graded  by 
Judge  No.  1  would   agree   with   Judge    No.  2,  or 
whether  medium  graded  by  one  judge,  a  hop  graded 
by  one  judge  as  a  medium  would  have  the  minimum 
amount  of  resin  equal  to  a  choice  hop  graded  by  an- 
other judge ;  to  see  if  a  medium  fell  in  a  definite  class 
-If  their  judgment  compared  as  to  the  amount  of 
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resin  it  contained. 

COURT :— I  don't  think  that  that  elucidated  any- 
thing in  this  case  particularly.     I  will  sustain  the 
objection,  and  you  may  have  your  exception. 
Excused. 

COURT :— Is  Mr.  Pilkington  here  1 
MR.  SLATER:— He  was  out  in  the  hall  a  mo- 
ment ago. 

COURT :— I  think  I  will  take  his  testimony  in 
regard  to  the  amount  of  resin  in  the  samples.  After 
thinking  that  matter  over,  I  think  it  would  be  a  bet- 
ter ruling  to  let  that  go  to  the  jury. 

MR.  WILIiEAMS :— We  will  take  an  exception, 
if  your  Honor  please. 

COURT :— You  may  have  your  exception. 
BERT  PILKINGTON.— Resumed  the  stand.  Di- 
rect examination  continued. 

COURT :— I  have  concluded  that  you  might  an- 
swer as  to  the  amount  of  resin  you  found  in  these 
different  samples.  I  think  the  manner  in  which  you 
obtained  the  samples  has  been  sufficiently  explained 
heretofore.  You  may  have  your  objection,  and  your 
exception  to  the  Court's  ruling. 

The  witness  was  then  permitted  to  refer  to  mem- 
orandum written  by  him  with  reference  to  hops  of 
different  qualities. 

COURT:— Well,  now,  who  are  the  judges? 
A.     I  don't  know  who   the   judges   were.    Mr. 
Livesley  furnished   these    samples.     The  pamphlet 
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there  states  how  those  samples  were  procured  and  the 
object  of  getting  those.  These  samples  were  num- 
bered, and  the  grade  was  put  with  that  number  in 
the  letter  sent  to  us,  and  the  samples  forwarded  at 
the  same  time. 

Q.     Is  Mr.  Livesley  a  regular  dealer  in  hops,  in 
this  state? 

A.    Yes. 

Q.     An  extensive  dealer  ? 

A.    He  was  at  that  time,  yes. 

Q.  Do  I  understand  you  that  Mr.  Livesley  fur- 
nished all  these  samples? 

A.  Those  samples  that  are  given  there  ?  No.  Mr. 
Livesley  did  not  furnish  all  the  samples.  Mr.  Seavey 
furnished  part  of  the  samples.  If  I  remember  right, 
the  larger  number  of  the  samples  were  received  from 
Mr.  Livesley. 

COURT;— I  think  you  may  give  the  names  of 
gradings  according  to  the  samples  sent  you,  the  judg- 
ing of  those  samples.  Just  give  the  general  range. 
Take  the  prime,  for  instance.  Take  the  choice,  for 
instance,  and  then  prime,  and  indicate  it. 

A.  All  right.  One  sample  of  choice  hops  by 
Judge  No.  1,  1911  crop,  contained  19.42  per  cent 
total  resin;  and  the  other  sample  of  choice  hops,  by 
Judge  No.  2,  1911,  contained  19.46;  and  the  other 
sample  of  choice  hops,  by  Judge  No.  3,  1911,  con- 
tained 19.98  per  cent  total  resin.  Prime,  1911,  by 
Judge  No.  1,  contained  17.23;  next  prime,  by  Judge 
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No.  1,  1911,  contained  18.83  per  cent ;  and  the  next 
prime,  by  Judge  No.  3,  crop  1911,  contained  20.19 
per  cent;  the  next  prime,  1911  crop,  Judge  No.  3, 
19.42  per  cent. 

COURT:— What  was  that  that  contains  15  per 

cent? 

A.  I  haven't  come  to  that  one  yet.  I  will  get 
that  in  just  a  minute.  No.  2  Judge,  1911  crop, 
prime  19.04  per  cent.  No.  . .,  prime,  1910  crop,  by 
Judge  No.  1,  15.95  per  cent  total  resin. 

COURT :— So  the  prime  varies  all  the  way  from 
15.95  to  about  20  per  cent. 

A.    To  about  201/2. 

COURT:— Well,  now,  give  the  medium. 

A.  Medium— we  have  only  two  mediums.  They 
are  both  1910  crop.  One  is  17.21  per  cent,  by  Judge 
No.  1.    Another  one  is  13.46  per  cent,  by  Judge  No.  1. 

At  the  close  of  the  witness'  testimony,  plaintiff 
made  the  following  motion : 

MR.  WILLIAMS:— To  save  the  question,  we 
move  to  strike  out  all  the  testimony  of  this  witness, 
as  being  incompetent,  irrelevant  and  innnaterial,  and 
as  assuming  that  a  hop  that  contains  eighteen  per 
cent  and  a  fraction,  whatever  this  is,  is  a  choice  hop, 
or  a  hop  that  is  of  a  first  quality  under  this  contract. 

COURT:— The  motion  will  be  overruled.  You 
may  have  your  exception. 

IX. 

That  the  Court  erred  in  denying  the  plaintiff's 
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motion  for  a  new  trial  and  abused  his  discretion  by 
refusing  to  grant  a  new  trial,  which  motion  was 
based  upon  the  following  grounds,  to-wit: 
(Record,  pp.  24,  41-44.) 

First.  That  the  verdict  is  against  the  evidence 
in  this  cause. 

Second.  That  there  is  no  evidence  in  this  cause 
to  sustain  the  verdict  of  the  jury;  that  there  is  no 
evidence  that  there  were  30,000  pounds  or  anywhere 
near  that  number  of  hops  of  the  quality  described 
m  the  contract  produced  by  J.  M.  Edmunson  dur- 
mg  the  year  1912. 

That  the  only  testimony  in  this  cause  given  on 
behalf  of  the  defendants  that  there  were  30,000 
pounds  of  hops  raised  by  them  of  the  quality 'de- 
scribed in  the  contract  that  could  possibly  tend  to 
show  that  fact  was  the  answer  of  J.  M.  Edmunson  to 
the  following  question : 

Q.  Now,  what  do  you  say  as  to  whether  at  the 
time  that  Mr.  Hinlde  inspected  these  hops  on  the 
31st  of  October,  that  you  had  30,000  pounds  of  hops 
there  of  the  quality  described  in  that  contract? 

A.  I  considered  that  I  had  more  than  enough 
hops  of  the  quality  that  would  be  sufficient,  that 
would  go  on  the  contract.  There  was  perhaps  50 
bales  or  60,  between  50  and  60  bales,  hops  extra,  be- 
sides enough.  I  had  over  40,000  pounds  according 
to  my  recollection,  in  the  whole  crop. 

That  witness  was  testifying  with  reference  to  a 
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conversation  he  had  with  Mr.  Hinkle  with  reference 
to  quantity,  said:  I  had  more  than  the  contract 
called  for,  and  they  had  the  privilege  of  selecting 
from  the  whole  hunch,  from  all  the  bales,  and  he  was 
asked  this  question: 

Well,  what  was  said,  if  anything,  by  you  as  to  the 
quality  of  the  hops? 

A.  I  told  him  I  thought  I  had  hops  good  enough 
to  fill  the  contract,  a  sufficient  number  of  them. 

This  was  all  the  testimony  given  by  J.  M.  Ed- 
munson  along  that  line.  He  then  testified  in  answer 
to  this  question : 

What  is  your  opinion   as   to   what  quality  they 

were? 

A.    Well,  I  considered  that   I   had   over  20,000 

pounds  of  choice  hops  in  the  lot. 

COURT:— Over  how  many? 

A.  Twenty  thousand  pounds.  And  the  rest  of 
the  hops  would  grade  prime,  with  the  exception  of 
what  they  called  the  ripe  end.  That  was  the  seven 
or  eight  bales  that  they  called  over-ripe  and  the  ends 
of  the  leaves  were  turned  red. 

Then  in  answer  to  this  question : 

Now  you  may  state  to  the  jury  to  what,  if  any,  ex- 
tent any  of  these  hops  were  affected  by  mold? 

A.  Well,  there  was  about  20,000  pounds  of  them 
that  didn't  have  any  mold,  you  might  say.  I  call 
them  free  of  mold.  And  the  rest  of  them  ran  along 
gradually  until  the  end  of  the  season  and  they  had 
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some  little  mold  in  them ;  until  the  final  end,  the  last 
day  or  two  of  picking,  they  had  considerable  moid 
in  them  and  were  over-ripe. 

Then  on  cross  examination,  the  witness  was 
asked : 

Q.  How  did  you  make  your  calculation  that  there 
were  about  20,000  pounds  that  were  choice  hops? 

A.  Well,  Mr.  Woods  picked  out  about  20,000 
pounds  that  he  claimed  was  the  best  of  the  hops.  I 
never  picked  out  the  exact  amount  myself,  because 
I  was  not  grading  them,  but  it  ran  fully  that  much  or 
more ;  how  much  more  they  would  run,  I  don't  know. 

Then  witness  was  asked  this  question :  And  these 
20,000  pounds  were  not  affected  by  spraying  or  ver- 
min damage? 

A.    No,  sir. 

Q.    Now,  how  about  the  second  lot,  John  ? 

A.  Well,  the  second  lot  had  a  small  amount  of 
mold  in  them.  That  was  all  the  difference.  They 
were  really  a  riper  and  better  hop. 

Q.    There  was  some  mold  in  the  second  carload? 

A.    Yes. 

Q.     Sufficient  to  make  them  take  a  lower  grade  ? 

A.  No,  I  don't  know.  It  is  the  way  I  graded 
them  anyway.  They  were  a  good  prime  hop,  and  a 
prime  hop  is  not  supposed  to  be  perfect. 

POINTS  AND  AUTHORITIES 

1.  **The  average  of  the  crop*'  does  not  come 
within  the  terms  of  the  contract.    There  could  be  no 
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average  *'good  and  even  color  under  the  contract; 
nor  average  maturity;  nor  average  freedom  from 
vermin  damage,  etc." 

8  Oregon  517-518,  Tenny  vs.  Mulvaney. 

24  Oregon  320 ;  33,  p.  573,  Johnson  vs.  Hamilton. 

2.  The  question  asked  Mr.  Edmunson  with  ref- 
erence to  his  experience  as  to  the  uniformity  of  the 
judgment  of  hop  inspectors  v^as  undoubtedly  asked 
for  the  purpose  of  discrediting  the  testimony  of  the 
hop  inspectors  of  plaintiff  and  his  witnesses  on  that 
subject.  This  question  would  tend  to  prove  nothing 
of  probative  value  in  this  case;  but  would  tend  to 
prejudice  the  jury  against  all  hop  inspectors  and  the 
witnesses  in  particular;  and  this  was  undoubtedly 
its  purpose. 

The  ruling  of  the  Court  thereon  was  another  er- 
ror. It  would  be  impossible  for  Mr.  Edmunson 's  ex- 
perience with  hop  inspectors  to  have  any  probative 
value  as  to  the  quality  of  the  hops  in  dispute. 

The  conclusion  that  must  be  drawn  from  this  tes- 
timony for  it  to  have  any  probative  value  is : 

In  the  experience  of  Mr.  Edmunson  some  hop  in- 
spectors differ  in  their  judgments  in  the  grades  of 
hops;  some  one  grade  and  some  two  grades;  there- 
fore all  hop  inspectors  differ  in  their  judgments ;  and 
because  all  hop  inspectors  differ  in  their  judgments 
the  plaintiff's  witnesses  differ  in  their  judgments, 
and  because  they  differ  in  their  judgments  generally, 
they  should  differ  in  their  judgment  of  hops  in  this 
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case ;  therefore,  not  differing  in  their  judgments  in 
this  case  there  is  collusion  among  them,  or  therefore 
they  are  prevaricating  in  their  testimony  when  they 
say  there  is  no  material  difference  in  their  judg- 
ments generally;  and  the  further  conclusion,  there- 
fore, the  hops  were,  or  probably  were,  of  the  quality 
described  in  the  contract. 

The  question  before  the  jury  was  whether  the 
jury  could  rely  upon  their  testimony  about  the  qual- 
ity of  and  defects  in  these  hops,  and  testimony  that 
some  hop  inspectors  differed  in  their  judgment 
would  not  prove  or  tend  to  prove  that  these  inspec- 
tors were  wrong  in  the  particulars  testified  to  or  to 
discredit  them. 

132  Mass.,  at  p.  224,  Pond  vs.  Pond. 
3.  The  defendants,  under  their  counter  claim 
to  prevail  thereon  were  required  to  prove  that  the 
defendants  had  30,000  pounds  of  hops  of  the  quali- 
ty prescribed  in  the  contract.  Mr.  Edmunson  had 
already  testified  to  the  quantity  of  his  hops  and  to 
the  grades.  That  testimony  fell  far  short  of  prov- 
ing the  counterclaim;  so  he  was  asked  the  direct 
question  calling  for  his  opinion.  The  question  called 
for  an  opinion  on  the  ultimate  fact  that  the  jury 
were  required  to  pass  upon. 

39  Oregon  117,  State  vs.  Simonis. 
41  Atlantic  838,    Bergen    Co.    Traction    Co.  vs. 
Bliss. 

12  Am.  &  Eng.  Encyc.  Law  (2  Ed.),  421-3. 
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5  Oregon  480,  Wilson  vs.  Maddock. 

The  question  and  answer  were  evidentlj^  based 
on  the  assumption  that  hops  that  graded  prime  in  the 
opinion  of  the  witness  were  of  the  quality  prescribed 
by  the  contract. 

A  question  or  answer  which  assumes  a  fact  is  in- 
competent. 

8  Oregon  519,  Tenny  vs.  Mulvaney. 

The  witness  had  already  testified  to  the  quality 
of  the  hops  and  their  various  grades  as  he  judged 
them.  The  jury  were  then  in  the  possession  of  the 
facts  upon  which  this  witness'  opinion  was  given,  and 
the  opinion  was  not  warranted  by  the  facts  and  the 
witness  afterwards  contradicted  it  by  facts;  but  it 
gave  the  jury  the  only  basis  they  had  for  finding  on 
the  counterclaim. 

4.  The  first  objection  to  the  testimony  of  Mr. 
Pilkington  went  to  the  whole  of  his  testimony  as  in- 
competent, irrelevant  and  immaterial,  and  an  at- 
tempt to  impose  in  this  case  a  standard  different 
than  that  of  the  hop  men. 

This  was  the  purpose  of  this  witness'  investiga- 
tions, and  he  was  permitted  to  testify  freely  thereto. 
71  Oregon  612-613,  Netter  vs.  Edmunson. 

5.  The  testimony  of  the  witness  Pilkington  in 
the  5th  Assignment  of  Error  was  a  mere  abstract 
question  of  science,  a  statement  of  a  fact  that  was  of 
no  value  to  any  issue  in  the  case.  The  witness  did  not 
at  any  time  attempt  to  testify  as  to  the  amount  of 
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resin  in  a  mature  hop,  and  this  answer  furnished 
no  standard  by  which  the  jury  could  judge  the  ques- 
tion at  issue  whether  the  hops  in  question  were  ma- 
ture or  immature. 

71  Oregon  611,  Netter  vs.  Edmunson. 

20  Am.  &  Eng.  An.  Cas.  205,  State  vs.  Marvin. 

Expert  evidence  should  be  carefuUy  guarded.  It 
is  sufficiently  dangerous  when  carefuUy  circum- 
scribed. It  becomes  altogether  too  unreliable  when 
the  basis  of  it  is  indefinite. 

58  Atl.  940,  Ivins  vs.  Jacob  (N.  J.). 

11  R.  C.  L.  582,  par.  13. 

The  testimony  was  to  a  single  sample  out  of  over 
200  bales,  and  would  be  of  no  value  on  that  account 

44  I>ae.  546,  Coast  Elevator  Co.  vs.  Bravinder 
(Wash.).  ' 

18  Atl.  at  p.  918,  Baltimore  U.  P.  Co.  vs.  Balti- 
more. 

Mr.  Edmunson  himself  testified  that  every  bale 
was  tested  by  the  buyer  and  regular  samples  for  in- 
spection in  shipping  were  taken  out  of  every  tenth 
bale. 

(Record,  pp.  142, 143.) 

6.  The  question  in  the  6th  Assignment  of  Error 
called  for  hearsay  testimony.  The  witness  Knew 
nothing  about  the  quality  of  hops  himself,  and  was 
relying  upon  the  marks  on  the  samples  sent  him. 

9  Fed.  66,  Pope  vs.  Pilley. 

He  disclaimed  am,  knowledge  of  the  commercial 
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grades  of  hops. 

132  Mass.  217,  Perkins  vs.  Stickney. 
130  U.  S.  526,  Stilwell  Man.  Co.  vs.  Phelps. 
7.  The  Court  at  first  rightfully  sustained  the 
objection  to  Mr.  Pilkington  testifying  to  the  quan- 
tity of  resin  in  the  hops  sent  him  by  other  parties; 
then  the  Court  reversed  the  ruling  and  permitted 
an  exception.    The  original  ruUng  was : 

''Unless  he  knows  the  percentage  that  exists  in 
the  commercial  hop  of  the  different  qualities,  it 
doesn't  seem  that  he  would  be  competent  to  testify. 
If  you  can  show  by  this  witness  that  he  is  acquainted 
with  commercial  hops,  and  the  amount  of  resin,  for 
instance,  in  a  prime  hop,  or  a  choice  hop,  or  a  medi- 
um hop,  then  his  testimony  would  be  competent  on 
that  point." 

(Record,  pp.  34,  190-1.) 
This  was  followed  finally  by  this  ruling: 
*'Now,  if  you  know  what  a  choice  hop  is  in  the 
market,  why  then  you  can  measure  your  chemical 
analysis  of  your  resin  in  the  hops  you  have  exam- 
ined with  choice  hops.  Otherwise,  I  don't  see  that 
we  can  get  a  correct  estimate  in  this  case  upon  this 
particular  question." 

The  witness  testified  to  the  amount  of  resin  that 
he  found  in  the  samples  he  examined. 

The  facts  stated  by  this  witness,  coupled  with  the 
purpose  of  the  offer  as  stated  by  Mr.  Slater  and 
other  testimony,  enabled  the  defense  to  build  up  the 


27 

theory.  That  the  average  sample  of  the  Edmunson 
hops  (Record,  pp.  143,  195-6)  was  the  average  of  the 
crop.  That  that  sample  had  18.15  per  cent  of  total 
resins.  That  the  average  of  total  resins  in  the  sam- 
ples upon  which  Mr.  Pilkington  experimented  was 
18.39.  That  18.39  per  cent  was  the  necessary  amount 
of  total  resins  to  show  that  the  hop  was  an  average 
mature  hop.  Therefore  the  Edmunson  hops  were  an 
average  mature  hop  and  within  the  contract. 

Without  the  fact  being  shown,  the  jury,  by  this 
evidence,  were  asked  to  find  that  a  hop  containing 
18.39  per  cent  of  total  resins  were  within  the  con"^ 
tract  quality. 

That  there  were  30,000  pounds  of  the  Edmunson 
crop  containing  18.15  per  cent  of  total  resins,  and 
therefore  there  were  30,000  pounds  of  the  Edmunson 
crop  within  the  contract  quality. 

4  Atl.  575,  Cole  vs.  Boardman. 

92  U.  a  283-4,  U.  S.  vs.  Ross. 

8.  The  8th  Assignment  of  Error  is  the  motion 
to  strike  out  all  of  the  tsetimony  of  the  witness  Pil- 
kmgton  as  incompetent,  irrelevant  and  immaterial 
and  for  the  further  reason  that  it  assumes  the  prop- 
osition that  a  hop  containing  18.15  per  cent  of  total 
resms  brings  it  within  the  quality  described  in  the 
contract. 

The  Court  ruled  on  the  objection  in  the  4th  As- 
signment of  Error:    There  has  been  testimony  here 
coming  from  the  witnesses  produced  by  the  plaintiff' 
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touching  the  amount  of  resin,  or  pollen  as  it  has 
been  described,  or  lupulin  that  is  contained  in  these 
hops,  some  saying  that  it  had  more  and  some  less; 
and  that  seems  to  be  the  prime  quality  of  the  hop. 
If  this  witness  is  competent  to  testify  concerning  the 
quantum  of  that  lupulin  in  the  hops,  or  the  speci- 
mens that  he  examined,  I  think  that  would  be  proper 

to  go  to  this  jury. 

This  ruling  brings  the  case  clearly  within  the  de- 
cision of  the  Supreme  Court  of  Oregon  in  Netter  vs. 
Edmunson,  71  Oregon  at  p.  612. 

"It  may  be  said  of  all  this  evidence  that  it  was 
immaterial;  but  it  must  be  quite  apparent  that  the 
evidence  was  well  calculated  to  mislead  and  preju- 
dice the  jury  in  favor  of  the  defendant,  and  plain- 
tiff is  entitled  to  a  new  trial.'' 

4  Atl.  576,  Cole  vs.  Boardman. 

9.  The  9th  Assignment  of  Error  is  that  the  Court 
abused  its  discretion  in  denying  plaintiff's  motion 
for  a  new  trial  on  the  ground  that  there  was  no  evi- 
dence in  the  case  to  sustain  the  judgment  against  the 

plaintiff. 

To  sustain  the  judgment,  it  was  necessary  that 
the  defendants  prove  that  they  had  enough  hops  of 
the  quality  described  in  the  contract.  The  testimony 
as  to  the  quantity  over  20,000  pounds  was  mere  con- 
jecture, opinion,  surmise  and  assumption,  that  forms 
no  basis  for  an  affirmative  judgment.  The  princi- 
pal testimony  of  this  kind  being  the  answer  in  the 
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3rd  Assignment  of  Error,  which  the  witness  himself 
afterwards  contradicted.  (See  pages  152,  160,  rec- 
ord.) 

"While  it  is  a  general  rule  that  the  allowance  or 
refusal  of  a  new  trial  rests  in  the  sound  discretion 
of  the  Court  and  will  not  be  interfered  with  on  a  writ 
of  error,  it  is  well  settled  that  this  rule  has  no  appli- 
cation where  such  allowance  or  refusal  results  from 
a  clear  abuse  of  discretion." 

149  Fed.  141,  McNicol  vs.  New  York  Life  Ins.  Co. 

ARGUMENT 
I.     The  first  assignment  of  error  is  not  very  im- 
portant in  itself,  but  as  the  basis  for  a  theory  put 
forward  by  the  defense  in  this  case  it  becomes  a  po- 
tent factor  in  the  trial  before  the  jury. 

Primarily,  as  the  question  and  its  immediate  pre- 
decessors show,  it  was  applied  to  the  color  of  the 
hops.  (Record,  p.  123.)  The  counsel  for  the  de- 
fense grasped  the  difficult  problem  of  describing  a 
"good  and  even  color"  of  a  hop,  and  made  the  most 
of  by  a  severe  cross  examination  of  the  witnesses ; 
then  came  this  question  as  the  climax. 

The  colors  of  the  hops  were  very  fully  described 
by  the  various  witnesses.  Some  of  the  hops,  29  bales, 
were  slack  dried,  two  bales  perished,  there  were 
brown  buds  in  many  of  the  bales,  no  one  could  possi- 
bly tell,  describe  or  even  guess  what  the  average  col- 
or of  this  crop  of  hops  was.  There  is  nothing  in  the 
contract  that  would  warrant  the  jury  in  finding  that 
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the  average  color  of  the  crop  came  within  the  terms 
of  the  contract,  and  such  a  color  could  only  be  sur- 
mised or  guessed  at.  It  was  wholly  irrelevant  to  any 
issue  in  the  case. 

In  the  case  of  Teimy  vs.  Mulvaney,  8  Ore.  518, 
Lord,  C.  J.,  says  with  reference  to  the  question  of 
average  logs  under  the  contract: 

''The  contract  was  a  written  one,  and  the  kind 
of  logs  to  be  furnished  specified,  and  it  was  the  agree- 
ment of  plaintiffs  to  cut  from  the  standing  timber, 
within  a  mile  from  the  bank  of  the  creek,  such  logs 
only,  without  regard  to  the  rotten  trees  and  inferior 
timber,  as  would  comply  with  the  terms  of  the  con- 
tract." 

II.  The  question  in  the  second  assignment  of 
error  called  for  the  experience  of  the  defendant,  J. 
M.  Edmunson,  as  to  the  uniformity  of  grading  by  hop 
inspectors.  The  question  before  the  jury  was  as  to 
how  far  they  would  credit  the  examination  and  in- 
spection of  the  hops  by  plaintiff's  witnesses  and  their 
credibility  in  exactly  describing  the  results  of  that 
inspection.  ;, 

That  there  are  experts  and  experts  in  the  hop 
trade,  the  evidence  in  this  case  shows.  Witnesses 
Hinkle,  Bolam,  Hart,  Zeller,  and  Irwin,  were  all  men 
who  had  large  experience  in  the  hop  trade.  Hayes, 
Edmunson  and  Heyer  all  had  considerable  experi- 
ence in  the  hop  business,  but,  as  a  rule,  none  of  them 
were  permitted  to  buy  hops  on  their  own  inspection. 
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Heyer  places  some  20,000  to  25,000  pounds  of  these 
hops  two  grades  higher  than  the  plaintiff's  witness- 
es. Edmunson  does  the  same,  and  then  places  the 
remainder  one  grade  above.  Here,  then,  in  the  case 
itself,  we  have  the  lack  of  uniformity  in  the  grading 
of  hops  by  hop  inspectors  to  the  degree  testified  to 
by  Edmunson.  This  shows  that  there  are  grades  of 
inspectors,  as  well  as  grades  of  hops. 

But  the  question  objected  to  was  asked  with  all 
seriousness  as  substantive  evidence,  and  accepted  as 
such  by  the  Court,  who  ruled:  ''I  think  that  is  an 
inquiry  about  the  quality,  in  effect,  of  the  hops." 
And  the  jury  having  heard  this  ruling,  certainly  gave 
it  force  and  effect  in  their  verdict. 

III.  Mr.  Edmunson  testified  that  he  considered 
that  he  had  over  20,000  pounds  of  choice  hops  and 
that  the  rest  would  grade  prime,  except  the  seven  or 
eight  bales  at  the  ripe  end,  the  last  picking.  (Rec- 
ord, p.  145.)  He  then  testified  about  the  slack  bales 
and  described  a  medium  hop,  and  immediately  fol- 
lowing was  asked  the  question  objected  to  calling  for 
his  opinion. 

Being  asked  about  the  mold,  he  said,  there  was 
about  20,000  pounds  that  were  free  from  mold,  you 
might  say.  I  call  them  free  of  mold.  (P.  150,  Rec- 
ord.)    On  cross  examination  he  was  asked: 

Q.  How  did  you  make  your  calculation  that 
there  were  about  20,000  pounds  that  were  choice 
hops  ? 
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A.  Well,  Mr.  Wood  picked  out  about  20,000 
pounds  that  he  claimed  was  the  best  of  the  hops.  I 
never  picked  out  the  exact  amount  myself,  because 
I  was  not  grading  them,  but  it  ran  fully  that  much 
or  more;  how  much  more  they  would  run  I  don't 
know.  (P.  152,  Record.) 
Again  he  testified: 

Q.     There  was  some  mold  in  the  second  carload  ? 
A.    Yes. 

Q.     Sufficient  to  make  them  take  a  lower  grade? 

A.     No,  I  don't  know.    It  is  the  way  I  graded 

them  anyway.    They  were  a  good  prime  hop,  and  a 

prime  hop  is  not  supposed  to  be  perfect.     (P.  156, 

Record.*)    Again  he  testified : 

A.     If  they  had  taken  enough,  aside  from  the 

20,000  pounds  to  fill  out  the  contract,  they  would 

have  had  to  take  hops  in  which  there  was  some  mold. 

A.     There  might  have  been  some  mold  in  it,  yes. 

(P.  157,  Record.) 

The  witness  was  laboring  hard  to  show  the  jury 
that  he  had  a  crop  of  hops  from  which  he  could  fur- 
nish enough  to  comply  with  the  terms  of  the  contract. 
This  witness  was  graduated  from  the  University  of 
Oregon  and  had  been  admitted  to  the  bar.  (P.  161, 
Record.)  He,  therefore,  could  not  be  said  to  be  at 
all  ignorant  of  the  force  and  effect  of  the  English 
language.  The  Court's  attention  is  called  to  the  very 
careful  manner  of  the  witness  not  to  testify  posi- 
tively to  any  fact  with  reference  to  the  quality  of 


33 

the  hops.  He  says  he  considered  that  he  had  20,000 
pounds  of  choice  hops.  The  verb  consider- melns: 
"To  think  deliberately  about;  reflect  upon;  to  give 
close  attention  to;  ponder.  2.  To  regard  in  a  cer- 
tain aspect;  look  upon;  hold;  estimate."  Standard 
Dictionary. 

So  that  in  the  strongest  use  of  the  word,  it  was 
nothing  more  than  an  estimate  of  the  amount.  Again 
he  called  them  '^free  of  mold.'^  ''It  is  the  way  I 
graded  them.'' 

He  considered  he  had  30,000  pounds  of  hops  that 
were  within  the  contract  quality.  In  other  words,  he 
thought  he  had  that  quantity;  he  estimated  he  had 
that  quantity.  He  never  made  a  positive  statement 
that  he  had  that  quantity  and  was  very  careful  not 
to  do  so. 

The  witness  at  the  time  this  question  was  asked 
had  testified  to  the  quantity  of  hops  and  the  commer- 
cial grades,  and  the  question  and  answer  both  as- 
sumed that  a  prime  hop  came  within  the  terms  of 
the  contract,  and  he  also  testified  that  he  did  not  know 
what  a  first  quality  hop  was.    (P.  168,  Record.) 

We  submit  that  there  was  no  necessity  in  this  case 
calling  for  the  opinion  of  the  witness  on  the  fact 
that  the  jury  were  required  to  pass  upon;  that  was 
based  upon  unwarranted  assumption  and  a  mere 
guess. 

IV,  V,  VI,  VII,  VIII.  Assignments  of  error 
numbered  four,  five,  six,  seven  and  eight,  all  go  to 
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the  testimony  of  the  witness  Bert  Pilkington,  chem- 
ist in  the  Agricultural  College  of  the  State  of  Ore- 
gon. The  quality  of  the  hops  in  dispute  herein  as 
defined  by  the  contract  were  as  follows:  "The  said 
hops  covered  by  this  instrmnent  shall  be  of  first  qual- 
ity, i.  e.,  of  sound  condition,  of  good  and  even  color, 
fully  matured  but  not  overripe,  flaky,  cleanly  picked, 
properly  dried  and  cured,  and  free  from  sweepings 
and  other  foreign  matter  and  not  affected  by  spray- 
ing or  vermin  damage." 

Plaintiff's  witnesses  testified  that  some  of  the 
hops  were  immature,  and  this  was  shown  by  a  defi- 
cient quantity  of  lupulin  in  the  hops  inspected. 

The  Court  held  that  the  lupulin  seemed  to  be  the 
prime  quality  of  the  hops,  and  permitted  this  wit^ 
ness  to  testify  as  to  the  quantity  he  found  in  the  sam- 
ples sent  him  by  Mr.  Edmunson.  This  witness  had 
adopted  the  theory  that  he  could  tell  by  the  quantity 
of  lupulin  in  the  hop  whether  or  not  the  hops  had 
been  judged  correctly  by  different  judges,  and  it  was 
this  theory  that  hop  inspectors  varied  so  much  in 
their  judging  hops  that  it  was  necessary  to  prove 
some  standard  by  which  to  test  them. 

The  fourth  assignment  of  error  was  not  only  on 
the  ground  that  the  testimony  of  the  witness  was  in- 
competent, irrelevant  and  immaterial,  but  that  it  un- 
dertook to  impose  in  this  case  a  standard  different 
from  the  hop  men  themselves  in  judging  hops,  and 
his  theory  of  this  matter  was  clearly  incompetent  and 
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irrelevant  to  the  issues  in  this  cause. 

The  defendants,  by  the  testimony  of  this  witness, 
sought  to  prove  from  the  questions  objected  to  in  the 
fifth,  sixth  and  seventh  assignments,  three  facts.  In 
the  fifth  that  the  sample  of  hops  examined  by  the 
witness  contained  18.15  per  cent  of  total  resins ;  that 
this  amount  of  total  resins  in  a  hop  showed  a  mature 
hop,  or  that  it  showed  a  hop  that  came  within  the 
quality  in  the  contract  provided.  It  was  a  mere  as- 
sumption. 

By  the  sixth  assignment  they  undertook  to  prove 
that  the  witness  had  analyzed  a  number  of  samples 
of  mature  hops  and  sought  to  prove  this  by  marks 
on  the  hops  that  had  been  sent  to  him  for  analysis. 
This  witness  was  absolutely  ignorant  of  the  inspec- 
tion of  hops  to  determine  their  commerical  quality 
in  the  usual  way,  nor  did  he  add  any  testimony  that 
he  knew  the  amount  of  lupulin  or  resins  necessary 
to  a  mature  hop. 

Then  by  the  seventh  assignment  of  error  they  un. 
dertook  to  prove  from  these  samples  that  this  wit- 
ness had  analyzed,  what  the  average  was  of  resins 
for  a  mature  hop. 

The  witness  himself  testified  to  the  quantity  or 
percentage  of  resins  in  each  sample,  leaving  it  to  the 
inference  of  the  jury  to  draw  the  conclusion  sought 
to  be  proven.  He  testified  that  he  had  analyzed 
twelve  samples  and  was  permitted  to  read  from  a 
pamphlet  published  by  him  what  the  amount  of  res- 
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ins  were  in  each  one  of  these  samples.  There  was  no 
attempt  to  show  by  any  competent  testimony  that 
these  samples  that  he  had  analyzed  were  mature 
hops,  other  than  that  they  were  classified,  by  some- 
body unknown,  as  "choice,"  "prime"  and  "medi- 
um," and  the  offer  of  this  testimony  made  by  the 
counsel  for  the  defer  lants,  was  thaV  they  showed 
the  average  of  18.06  per  cent  of  total  resins,  meaning 
for  the  jury  to  draw  the  inference  that  that  was  the 
average  amount  of  resins  in  mature  hops. 

John  Edmunson  had  testified  that  the  sample  he 
selected  was  an  average  sample  of  the  crop.  (P.  143, 
Eecord.)  And  this  testimony  was  given  without  ob- 
jection for  the  reason  it  seemed  to  be  and  only  ap- 
peared to  be  preliminary,  and  ^his  connected  with 
the  question  objected  to  in  the  first  assignment  of 
error,  gave  the  jury  apparently  the  right  to  draw 
the  inference  that  they  had  a  right  to  determine  that 
the  contract  quality  was  only  for  an  average  of  the 
crop;  that  these  samples  mentioned  in  assignment 
number  five  were  an  average  of  the  crop  and  that  it 
contained  18.15  per  cent  of  total  resins ;  but  the  av- 
erage of  the  samples  analyzed  by  the  witness  con- 
tained about  the  same  quantity;  therefore  the  Ed- 
munson hops  had  about  the  average  quantity  of  total 
resins  for  a  mature  hop;  therefore  the  hops  were  a 
mature  hop.  Aside  from  the  testimony  of  Mr.  Ed- 
munson, mentioned  in  the  third  assignment  of  error, 
this  was  the  only  other  testimony  from  which  the 
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jury  could  possibly  in  any  way  infer  that  the  defend- 
ants had  30,000  pounds  of  hops  of  the  contract  qual- 
ity. 

The  testimony  of  the  witness,  Mr.  Pilkington, 
gave  a  basis  for  nothing  more  than  a  guess  and  sur- 
mise and  was  utterly  unreliable,  incompetent  and  ir- 
relevant and  did  not  prove  or  tend  to  prove  any  is- 
sue in  the  case. 

The  witness  did  not  show  that  he  knew  the  quan- 
tity of  resins  in  mature  hops  grown  in  the  state  of 
Oregon,  or  anywhere  else.    His  testimony  shows  that 
he  was  a  mere  experimenter  and  nothing  more,  and 
upon  a  subject  of  which  he  was  absolutely  ignorant. 
There  is   another   element   of   uncertainty   and 
doubt  in  this  witness'  testimony  with  reference  to  the 
hard  and  bitter  resins.    It  is  not  shown  by  him,  or  in 
any  other  way,  that  these  worthless  resins  run  even 
through  these  hops  or  any  other  hops.    This  is  left 
to  inference  and  assumption. 

The  ruling  of  the  Court  was  right  in  the  first  in- 
stance. That  unless  the  witness  could  tell  what  the 
amount  of  resin  was  that  was  necessary  for  a  choice 
hop,  or  a  prime  hop,  or  a  medium  hop,  he  would  be 
incompetent  to  testify,  and  his  testimony  would  not 
be  competent,  would  be  irrelevant  to  any  issue  in  the 

case.  ^..,..-.  r.ivji 
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At  the  close  of  this  witness'  testimony  a  motion 

was  ma^e  to  strike  out  all  his  testimony  as  incompe- 
tent, irrelevant  and  immaterial,  and  for  the  further 
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reason  that  it  assumed  that  a  hop  containing  18.15 
per  cent  of  total  resins  was  a  mature  hop,  or  a  hop 
within  the  terms  of  the  contract. 

The  reading  of  the  witness'  testimony  in  this 
cause  will  show  that  it  was  highly  prejudicial  to  the 
plaintiff's  case  and  tended  to  inflame  the  minds  of 
the  jury  and  prejudice  them  against  hop  inspectors 
generally,  and  we  submit  that  all  this  witness'  tes- 
timony, and  particularly  the  parts  assigned  as  er- 
rors, is  incompetent,  irrelevant  and  immaterial  to 
any  issues  of  this  cause,  was  confusing  to  the  jury, 
had  a  tendency  to  mislead  them  and  was  highly  pre- 
judicial and  assumed  facts  which  were  not  in  evi- 
dence. 

A  careful  reading  of  all  the  testimony  in  refer- 
ence to  the  quality  and  quantity  of  hops  raised  by 
Mr.  Edmunson  under  this  contract  will  disclose  the 
fact  that  the  plaintiff  made  an  exceedingly  strong 
case  against  the  defendant ;  that  this  testimony  was 
not  overcome  by  the  defendants'  testimony;  his  own 
witnesses  are  against  him,  one  of  them,  Frank  S. 
Johnson,  was  strongly  so,  and  Frank  Heyer  testified 
that  there  were  only  between  twenty  and  twenty- 
five  thousand  pounds  of  hops  that  came  within  the 
contract,  and  the  testimony  of  this  witness  further 
discloses  all  over  the  20,000  pounds  were  a  mere  gueRS 
on  his  part,  so  that  the  case  rested  entirely,  so  far 
as  the  jury  was  concerned,  upon  the  opinion  of  J.  M. 
Edmunson  and  the  unwarranted  inference  from  the 
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testimony  of  Bert  Pilkington,  and  the  result  arrived 
at  by  the  jury  giving  an  affirmative  verdict  against 
the  plaintiff  could  only  have  been  arrived  at  through 
prejudice  brought  about  by  the  errors  complained 
of  herein.  Viewing  this  testimony  as  a  whole,  it  is 
apparent  upon  the  face  of  this  record  that  the  er- 
rors complained  of  were  vital  elements  in  the  trial 
of  the  case  and  the  objections  thereto  of  the  plaintiff 
should  have  been  sustained. 

IX.  The  ninth  assignment  of  error  is  the  denial 
of  the  motion  for  a  new  trial.  We  realize  the  fact 
that  the  Courts  have  repeatedly  held  that  ai^  assign- 
ment of  error  based  upon  a  denial  of  a  motion  for 
new  trial  will  not  be  heard  on  Writ  of  Error,  and 
yet  there  are  authorities  and  it  is  a  well  established 
principle  that  this  may  be  done  when  the  Court  has 
abused  its  discretion. 

In  this  case  there  was  no  competent  testimony 
upon  which  the  jury  could  base  an  affirmative  ver- 
dict in  this  case.  Whether  or  not  there  was  any  tes- 
timony is  a  question  of  law  for  the  Court,  if  there  was 
not,  it  was  of  course  a  matter  of  weight  for  the  jury, 
but  we  submit  in  all  candor  that  the  only  parts  of 
this  testimony  upon  which  the  jurv  could  at  all  base 
Its  finding  for  an  affirmative  verdict  was  no  testi- 
mony at  all,  but  only  inference,  surmise  and  guess. 

We  therefore  submit  that  the  Court  abused  its 
discretion  in  refusing  to  grant  a  new  trial. 

We  respectfully  submit  that  upon  the  errors  com- 
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plained  of  the  plaintiff  is  entitled  to  a  reversal  of 
this  judgment  and  a  new  trial  before  a  jury. 

Respectfully  submitted, 

WILLIAMS  &  BEAN, 
Attorneys  for  Plaintiff  in  Error. 


%mUh  S>tnU& 

(Hxnmt  Court  nf  KppmiB 


For  the  Ninth  District 


MAX  WOLF, 

Plaintiff  in  Error, 


vs. 


J.  M.  EDMUNSON  and  M.  J.  EDMUNSON, 

Defendants  in  Error 


BRIEF  OF  DEFENDANTS  IN  ERROR 


Upon  Writ  of  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Oregon. 


MANNING,  SLATER  &  LEONARD, 

Attorneys  for  Defendants  in  Error. 


P    I   L..  CI.   i^-^ 
F.  D/M0^4C^<TO^■, 

CLLKK, 


5lttttp6  States 

CUtrrutt  ai0urt  of  Appmh 


For  the  Ninth  Circuit 


MAX  WOLF, 

Plaintiff  in  Error, 


vs. 


J.  M.  EDMUNSON  and  M.  J.  EDMUNSON, 
Defendants  in  Error 


BRIEF  OF  DEFENDANTS  IN  ERROR 


STATEMENT  OF  CASE. 

On  May  29th,  1932,  the  defendants  in  error  en- 
tered into  a  written  contract  with  the  firm  of  Kla- 
ber,  Wolf  &  Netter,  whereby  they  agree  to  sell  and 
deliver  to  said  firm  at  Goshen  in  Lane  County,  Ore- 
gon, on  and  between  October  1st  and  October  31st, 
1912,  30,000  pounds  net  weight  of  hops  to  be  raised 
during  the  year  1913  by  said  J.  M.  Edmunson  on 
the  farm  of  his  mother,  the  said  M.  J.  Edmunson. 
The  said  firm  therein  agreed  to  purchase  said  hops 
and  to  pay  therefor  twenty-five  cents  per  pound  at 
the  time  of  delivery.    The  said  contract  particularly 
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specified  the  kind  of  hops  that  were  to  be  produced 
and  tendered  to  said  firm,  in  this  language:    "The 
said  hops  covered  by  this  instrument  shall  be  of  first 
quality,  i.   e.,  of  sound  condition,   good  and   even 
color,  fully  matured,  but  not  overripe,  flaky,  cleanly 
picked,  properly  dried  and  cured,  and  free  from 
sweepings  and  other  foreign  matter,  and  not  af- 
fected by  spraying  or  vermin  damage.     Said  hops 
shall  not  be  the  product  of  a  first  year's  planting." 
The  said  purchasers  were  required  to  make  advances 
to  the  seller  for  the  cultivation  and  harvesting  of 
the  crop,  and  they  did  advance  for  those  purposes 
the  total  sum  of  $3,000.00.    By  the  terms  of  the  con- 
tract the  purchaser  had  the  first  right  of  inspection 
and  selection  from  the  entire  crop  raised  on  the 
premises.     During  the  year  1912  Edmunson  raised 
on  the  farm  215  bales  of  hops  and  tendered  them  to 
the  purchasers  at  Goshen.    The  purchasers  by  their 
agents  pretended  to  inspect  said  hops  on  or  about 
October  3rd,  1912,  but  examined  only  two  bales  and 
thereupon  advised  Edmunson  that  the  hops  were 
not  of  the  quality  described  in  the  contract  and  that 
if  he  had  no  better  hops  than  those  examined  the 
purchasers  would  not  take  them.    At  that  time  the 
market  price  of  hops  had  declined  to  16  to  20  cents 
per  pound  according  to  the  opinion  of  different  wit- 
nesses.   On  the  evening  of  the  3rd  of  October  or  the 
morning  of  the  4th,  the  purchasers'  agent  returned 
to  Groshen  to  make  further  inspection,  but  none  was 
made  at  that  time,  it  being  mutually  understood  that 
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a  full  inspection  might  be  made  later  and  within  a 
reasonable  time.  The  purchasers'  agent  did  not 
return  for  further  inspection  until  the  31st  day  of 
October  which  was  after  the  time  provided  in  the 
contract  for  inspection  and  acceptance,  the  contract 
reading  '' between  October  1st,  1912,  and  October 
31st,  1912.  (Bottom  page  18,  Transcript  of  Rec- 
ord.) At  the  last  inspection  the  purchasers  rejected 
the  hops  and  demanded  repayment  of  the  advances 
made.  The  action  is  by  Max  Wolf,  the  surviving 
member  of  the  partnership  firm  to  recover  the 
amount  of  the  advances,  alleging  in  effect,  that  the 
said  firm  on  October  30th,  1912,  inspected  the  hops 
tendered  by  Edmunson  and  found  them  slack  dried, 
bad  and  uneven  color,  of  unsound  condition,  not 
fully  matured,  not  cleanly  picked,  not  properly  dried 
or  cured,  and  affected  with  vermin  damage,  and  for 
those  reasons  they  rejected  the  hops  and  refused  to 
take  them  under  the  contract.  The  defendants  in 
error,  by  their  answer  denied  the  averments  of  the 
complaint  as  to  the  quality  of  the  hops  and  alleged 
affirmatively,  in  substance,  that  J.  M.  Edmunson 
raised  on  the  described  premises  in  the  year  1912 
over  40,000  pounds  of  hops  of  the  quality  described 
in  the  contract  and  tendered  them  in  time  to  said 
firm,  but  that  because  the  market  price  of  hops  had 
fallen  from  the  contract  price  of  25  cents  per  pound 
to  about  16  cents  per  pound  at  the  time  of  the  in- 
spection, they,  the  purchasers,  did  not  act  in  good 
faith  in  inspecting  the  hops,  but  inspected  only  two 
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bales  of  hops  about  October  3rd,  1912,  and  rejected 
the  entire  lot,  and  that  on  October  31st  and  after 
the  time  for  inspection  had  passed  they  again  pre- 
tended to  inspect,  but  acted  arbitrarily  and  without 
cause  rejected  the  hops.  The  defendants  also  coun- 
ter claimed  in  damages,  alleging  that  by  reason  of 
the  wrongful  rejection  and  delay  they  had  caused 
them  damages  in  the  amount  of  $3,900.00.  Upon 
the  trial  of  these  issues  the  jury  found  for  the  de- 
fendants in  error  to  the  amount  of  $400.00  and 
judgment  was  accordingly  entered.  The  plaintiff 
has  prosecuted  this  appeal  from  the  judgment. 

POINTS  AND  AUTHORITIES. 
I. 

If  there  is  a  specific  agreement  as  to  quality  no 
additional  condition  will  be  implied  or  read  into  the 
contract  by  construction. 

35  Cyc.  216. 

Gieg  vs.  Wooliscroft,  52  111.  App.  214. 

Trotter  vs.  Hecksher,  42  N.  J.  Eq.  251. 

II. 

A  designation  of  the  article  as  ''good"  or 
"sound"  means  that  it  shall  be  of  medium  quality, 
according  to  the  custom  of  the  trade,  and  suitable 
for  the  purpose  for  which  it  is  intended.  But 
"good"  does  not  imply  any  absolute  quality  but  only 
that  the  article  shall  be  good  of  its  kind. 
35  Cyc.  218. 
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III. 

The  defendants  were  not  bound  to  a  strict  or 
literal  compliance,  but  only  to  a  substantial  compli- 
ance of  tlie  contract. 

3  Elliott  on  Contracts,  Sec.  1878. 

35  Cyc.  216. 

IV. 
Testimony  as  to  quality  of  an  article  by  observa- 
tion, and  the  testimony  of  a  chemist  as  to  quality 
are  of  the  same  legal  grade  of  evidence,  and  the 
exclusion  of  either  would  be  illegal. 

Jones  on  Evidence,  2nd  Ed.,  Sec.  361,  p.  453. 

V. 

The  granting  or  refusing  to  grant  a  motion  for 

a  new  trial  rests  wholly  in  the  discretion  of  the 

court  where  it  is  made  and  the  action  of  such  court 

cannot  be  reviewed  on  error. 

Wheeler  vs.  U.  S.,  159  U.  S.  523. 
Blitz  vs.  U.  S.,  153  U.  S.  308. 
Moore  vs  U.  S.,  150  U.  S.  57. 

New  York  etc.  R.  Co.  vs.  Winter,  143  U.  S. 
60-75. 

4  Corpus  Juris  831,  Note  (e). 

ARGUMENT. 
I. 

It  was  competent  and  material  for  the  witness 
Ross  H.  Woods  to  answer  the  question  propounded 
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to  him  on  liis  cross-examination  as  set  forth  in  the 
first  assignment  of  error.     This  witness  was  called 
by  plaintiff  to  testify  as  an  expert.    He  had  assisted 
in  inspecting  the  hops  in  question  for  the  purchasers 
when  they  were  re-sold  in  March,  1913,  by  the  de- 
fendants in  error.     On  direct  examination  he  had 
testified  in  substance  that  he  had  graded  the  hops 
into  three  grades,  putting  80  bales  in  the  first  grade, 
but  in  shipping  them  he  put  them  into  two  grades, 
the  first  containing  103  bales ;  that  they  had  certain 
defects;  that  they  were  a  mixed  lot;  some  were  over 
ripe  and  some  were  green,  mixed  in  the  samples; 
some  showed  more  mould  than  others,  the  mouldier 
ones  would  be  the  riper  ones.     (Page  113,  Record.) 
On  cross-examination,  he  testified  that  he  did  not 
exactly  grade  the  hops  as  he  had  indicated  in  his 
direct  examination,  but  only  to  get  a  better  hundred, 
and  he  put  103  bales  of  that  class  in  one  car,  and 
these  he  said  ''were  a  little  evener  in  color  and  not 
so  much  mould  in  them."      (Page   115,   Record.) 
Then   counsel   for    defendants   proceeded   to    cross 
examine  this  witness  at  some  length  as  to  his  expert 
knowledge  of  the  different  grades  of  hops  and  the 
general  manner  used  by  hop  inspectors  in  testing 
the  quality  and  grading  of  hops.    After  this  witness 
had  testified  (page  123,  Record),  that  some  of  the 
hops  in  question  were  over  ripe  and  some  of  them 
green,  he  was  asked  this  question:  "Well,  don't  you 
know,  as  a  matter  of  fact,  that  in  picking  a  reason- 
ably large  yard,  that  the  last  of  the  picking  usually 
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is  a  little  riper  than  the  first?"  to  which  he  answered 
*'Yes."  Then  he  was  asked,  ''They  cannot  all  be  of 
the  same  color,  can  they?"  and  he  answered,  "Well, 
they  can  be  practically  so,  yes;  but  not  exactly  the 
same.  The  first  days  of  picking  and  the  last  days 
of  picking  will  be  a  difference  in  color,  that  is  very 
true."  Following  which  the  question,  on  which 
error  is  based,  was  asked,  ''What  you  men  mean  to 
get  at  is  the  general  average  of  the  crop."  This 
question,  as  the  court  will  be  able  to  see  from  the 
context,  was  not  asking  the  witness  for  his  general 
average  of  the  hops  in  question,  but  generally  speak- 
ing, as  to  the  manner  of  judging  a  crop.  The  answer 
of  the  witness,  contains  a  statement  not  responsive 
to  the  question,  but  there  was  no  motion  to  strike. 
The  witness  said,  "Well,  yes.  There  was  some  of 
them  green  in  each  sample  and  some  of  them  ripe — 
mixed — as  you  were  talking  a  while  ago  about  when 
those  were  dumped  off  the  kiln  floor."  It  is  ordi- 
narily within  the  discretion  of  the  presiding  judge 
to  determine  to  what  extent  the  witness  shall  be 
cross  examined  on  facts  otherwise  immaterial,  for 
the  purpose  of  showing  bias  or  want  of  credibility. 
Commonwealth  vs.  Lyden,  113  Mass.  452. 

II. 

The  second  error  assigned  is  no  more  forceful 
than  the  first.  The  plaintiff's  case  was  made  up 
from  the  evidence  of  so-called  hop  experts.  The 
witness,  Edmunson,  himself  had  done  work  in  that 
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line,  and  also  had  an  extended  experience  as  a  hop 
grower.    The  accuracy  of  the  methods  employed  by 
hop  inspectors  in  judging  the  quality  of  hops  was  a 
fair  question  for  investigation.    It  consumed  a  good 
part  of  the  examination  of  those  witnesses.     The 
question  and  answer  objected  to  do  not  necessarily 
question  the  veracity  or  good  faith  of  plaintiff's 
witnesses.    It  goes  to  the  accuracy  of  the  result  in 
judging  of  the  quality  by  the  method  disclosed.    In 
his  reasoning  on  this  point  counsel  wrongly  assumes 
as  a  fact  that  his  experts  did  not  differ  in  their 
judgments  on  the  quality  of  the  hops  in  controversy. 
A  perusal  of  the  testimony  recited  in  this  bill  of 
exceptions  will  disclose  quite  a  variation  in  judg- 
ment as  well  as  in  reasons  therefor.     Hinkle  when 
grading  these  hops,  put  104  bales  in  No.  1,  80  in  No. 
2,  29  as  slack  dried  and  two  as  perished,  and  classed 
all  of  them  as  medium;  but  on  cross  examination  he 
admitted  that  in  a  pinch  the  104  bales  marked  by 
him  as  No.  1,  would  go  as  prime,  the  next  grade 
above  mediums   (page  50,  Record);  while  witness 
Woods  found  only  80  bales  of  the  better  quality,  but 
on  cross  examination  he  admitted  putting  103  bales 
in  the  best  grade.    Hinkle  admitted  on  cross  exam- 
ination that  experts  in  judging  hops  do  sometimes 
disagree  (page  54,  Record).    Harry  L.  Hart  graded 
them  as  a  lot  from  poor  medium  to  an  extreme  high 
grade  medium   (page  68,  Record).     He  based  his 
judgment  on  the  unevenness  and  rather  dullish  color 
and  a  little  mould  (page  70,  Record),  while  Woods 
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and  Hinkle  found  considerable  mould  in  all  of  them. 
Pond  vs.  Pond,  132  Mass.  224,  cited  by  counsel  in 
no  way  supports  his  contention. 

III. 

The  third  assignment  of  error  goes  to  the  alleged 
incompetency  of  the  question  propounded  to  John 
Edmunson  as  to  whether  he  had  30,000  pounds  of 
hops  there  of  the  quality  described  in  that  contract. 
The  objection  is  that  the  question  calls  for  the  con- 
clusion of  the  witness.    He  was  testifying  as  an  ex- 
pert hop  man.    He  was  qualified  to  state  an  opinion, 
but  it  is  argued  by  counsel  and  his  authorities  cited 
seem  to  support  that  view,  that  before  he  may  give 
an  opinion  he  must  state  all  of  the  relevant  facts. 
We  are  not  disposed  to  controvert  this  statement  of 
the  law.    If,  prior  to  the  asking  of  the  question  he 
had  not  stated  the  facts  on  which  he  based  his  evi- 
dence, the   question  may  have  been   objectionable, 
but  we  do  not  assent  to  the  premises.     This  witness 
testified  in  chief  at  considerable  length,  beginning 
at  page  129  of  the  printed  record,  about  all  of  the 
material  circumstances  and  surrounding  facts  that 
might   affect    the    quality   of   the    hop    during   its 
growth,  harvesting,  curing  and  baling,  and  denying 
the  existence  of  all  deleterious  conditions,  such  as 
the  existence  of  lice,  lack  of  spraying,  falling  of  the 
hops  in  the  yard  before  being  picked,  overloading 
of  kilns,  picking  too  soon,  picking  too  late,  etc.,  sup- 
posed by  plaintiff's  witnesses  to  have  existed  in  jus- 
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tifying  their  opinion  as  to  the  asserted  poor  quality 
of  the  hops. 

He  then,  at  page  145  of  the  Record,  expressed 
the  opinion  that  he  had  over  20,000  pounds  of  choice 
hops  in  the  lot,  and  that  the  rest  of  the  hops  would 
grade  prime,  with  the  exception  of  what  they  call 
the  ripe  end,  which  amounted  to  7  or  8  bales.  Then 
witness  explained  the  condition  of  the  two  bales 
testified  to  by  plaintiff's  witnesses  as  perishing,  and 
the  cause  of  that  condition,  following  this  on  page 
147  of  the  Record,  witness  gave  the  material  quali- 
ties necessary  in  his  opinion  to  make  a  choice  hop,  a 
prime  hop,  and  a  medium  hop.  At  page  150  of  the 
record  witness  stated  that  there  was  about  20,000 
pounds  of  the  hops  that  did  not  have  any  mould  in 
them.  The  rest  of  them  had  a  little  mould  in  them. 
Then  the  question  to  which  objection  is  made  was 
propounded.  We  contend  that  as  a  matter  of  law, 
this  record  meets  the  conditions  stated  in  counsel's 
authorities,  so  as  to  entitle  the  witness  to  express 
the  opinion  given.  But  if  we  should  be  in  error 
about  this,  counsel  on  cross  examination  of  the  wit- 
ness proceeded  to  supply  any  deficiency  that  may 
have  theretofore  existed.  This  cross  examination 
begins  at  page  150  of  the  printed  record.  It  goes 
through  the  whole  gamut  of  the  existence  of  mould, 
the  color,  maturity,  over  ripe  hops,  properly  dried 
and  cured  and  vermin  damage.  So  that  if  there 
were  error  at  the  time  in  permitting  witness  to 
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answer  the  question  objected  to,  it  was  thereafter 
cured  by  counsel  for  plaintiff  in  error. 

Counsel  opens  his  argument  upon  this  assign- 
ment of  error,  with  the  statement  that  'Hhe  defend- 
ants, under  their  counter  claim  to  prevail  thereon 
were  required  to  prove  that  the  defendants  had 
30,000  pounds  of  hops  of  the  quality  prescribed  in 
the  contrac^t."  This  is  not  correct;  the  plaintiff  in 
error  sued  to  recover  advances  made,  alleging  that 
defendants  had  breached  the  contract  by  failure  to 
deliver  hops  of  the  kind  and  of  the  quantity  agreed 
to  be  delivered.  The  burden  was  upon  plaintiff  to 
prove  the  issued  made.  If  he  failed  in  his  proof,  the 
necessary  result  of  the  proof  is  that  defendants  were 
entitled  to  recover  on  their  counter-claim  such  dam- 
ages as  they  may  have  suffered. 

Whether  the  plaintiff  made  such  a  case  w^as  for 
the  jury  and  they  passed  on  that  question  against 
plaintiff's  contention.  The  question  propounded 
was  not  asking  the  witness  for  his  opinion  as  to 
whether  the  hops  were  of  the  quality  described  in 
the  contract,  but  as  to  the  quantity  of  hops  of  that 
quality.  Counsel  say,  ''The  question  and  answer 
were  evidently  based  on  the  assumption  that  hops 
graded  prime  in  the  opinion  of  the  witness  were  of 
the  quality  prescribed  by  the  contract."  There  was 
no  such  assumption.  Counsel  is  here  applying  his 
erroneous  theory  as  a  test  of  this  witness's  testi- 
mony. The  theory  of  counsel  in  the  trial  of  this  case 
is  that  nothing  but  hops  of  choice  quality  as  defined 
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by  his  experts  will  comply  with  the  contract.  We 
have  contended  and  do  now  contend  that  counsel  is 
attempting  to  import  into  the  terms  of  the  contract 
a  test  of  quality  not  found  there,  as  we  will  herein- 
after show.  Counsel  then  say  in  concluding  their 
argument  on  this  point,  that  "The  witness  had  al- 
ready testified  to  the  quality  of  the  hops  and  their 
various  grades  as  he  judged  them."  If  so,  then, 
the  witness  had  a  right  to  give  his  opinion  as  to  the 
quantity  of  such  hops  and  it  was  for  the  jury  to  say 
whether  that  opinion  was  justified. 

IV. 

The  fourth  assignment  of  error  is  based  on  a 
general  objection  interposed  by  counsel  for  plain- 
tiff in  error  to  the  testimony  of  Bert  Pilkington,  an 
expert  chemist,  as  to  the  amount  of  lupulin  or  hard 
and  soft  resins  contained  in  the  hops  in  question. 
The  contention  made  by  counsel  in  stating  this  al- 
leged error,  is  that  this  manner  of  proving  quality 
is  **An  attempt  to  impose  in  this  case  a  standard 
different  than  that  of  hop  men."  The  witnesses 
testifying  for  plaintiff  in  this  case  as  experts  in 
judging  of  the  quality  of  hops,  uniformly  agreed 
that  the  lupulin  in  the  hops  was  the  prime  element 
thereof  for  beer  making  purposes,  and  the  amount 
of  the  lupulin  contained  in  the  hops  was  the  meas- 
ure of  its  maturity  as  a  hop  and  indicated  the  com- 
mercial value  thereof.  The  defendants'  witnesses 
testified  that  the  lupulin  in  the  hops  was  the  hard 
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and  soft  resins  therein,  and  this  was  not  contro- 
verted by  plaintiff  in  error.     The  expert  witnesses 
for  plaintiff  judged  the  amount  of  the  lupulin  in 
the  hop,  its  soundness,  maturity  and  value  by  obser- 
vation.    (Testimony,  H.  A.  Hinkle,  pages  52-53  of 
Record ;  Hal  V.  Bolam,  page  63 ;  James  Hayes,  page 
106,  and  Ross  H.  Wood,  page  125.)    The  defendants 
in  error,  by  the  testimony  of  witness  Bert  Pilking- 
ton,  endeavored  to  establish  the  quality  of  the  hop 
as  to  its  maturity,  that  is  the  amount  of  lupulin  in 
it,  by  the  result  of  a  chemical  analysis.     The  con- 
tention of  counsel  that  the  attempt  to  prove  quality 
by  a  chemical  analysis  imposes  a  standard  different 
from  that  of  the  hop  man  is,  as  a  fact,  quite  true, 
but  the  query  is,  is  that  a  sufficient  legal  objection 
to  the  admissibility  of  the  evidence.    It  is  to  us  the 
assertion  of  a  new  and  unheard  of  proposition  of 
law  that  because  one  party  to  a  contract  for  the  sale 
of  personal  property  has  been  accustomed  to  judge 
of  the  quality  of  the  article  sold,  in  a  particular 
way,  binds  the  other  party  to  the  use  of  the  same 
method.     Custom  and  usage  of  a  community,  when 
properly  alleged  and  proven  may  become  a  part  of 
contract,  but  the  manner  of  proving,  in  a  court  of 
law,  a  question  in  dispute  arising  out  of  contract,  is 
not  limited  by  the  terms  of  the  contract  either  ex- 
pressed or  implied  therein  by  force  of  custom  and 
usage.    A  custom  of  determining  quality  by  obser- 
vation indulged  in  by  one  of  the  parties  to  a  con- 
tract for  any  length  of  time  can  not  import  into 
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tliat  contract  a  binding  obligation  upon  the  other 
party  thereto  to  confine  his  evidence  of  quality  to 
observation  if  in  fact  there  is  any  other  method  at 
hand  recognized  by  courts  of  law  as  a  legal  and 
proper  method  of  making  proof.  Mr.  Jones  in  his 
work  on  evidence,  2nd  Ed.,  at  Section  361,  page  453, 
saj^'s,  ''The  testimony  of  the  chemist  who  has  anal- 
yzed blood,  and  that  of  the  observer  who  has  merely 
recognized  it,  belong  to  the  same  legal  grade  of  evi- 
dence, and  though  the  one  may  be  entitled  to  much 
greater  weight  than  the  other  with  the  jury,  the 
exclusion  of  either  would  be  illegal."  Citing  Peo- 
ples vs.  Deacon,  109  N.  Y.  374,  and  Com.  vs.  Sturdi- 
vant,  117  Mass.  122,  19  Am.  Re.  401. 

Counsel  in  support  of  their  contention  cite  Net- 
ter  vs.  Edmunson,  71  Ore.  612.  That  case  is  the 
same  case  as  the  one  now  before  the  Court.  After 
securing  a  reversal  of  the  judgment  obtained  in  the 
lower  court  by  the  defendants  therein,  the  plaintiff 
dismissed  the  case  and  brought  this  action  in  the 
Federal  Court.  The  opinion  of  the  State  Court  in 
that  case  seems  to  concede  that  the  opinion  of  the 
chemist  would  have  been  competent  if  confined  to 
proof  of  the  soundness  of  the  hops  and  not  extended 
to  the  general  quality  of  the  hops.  In  the  trial  of 
this  case  we  endeavored  to  avoid  the  criticism  of 
that  opinion  by  confining  the  testimony  offered  by 
Pilkington  to  proof  of  the  soundness  and  maturity 
of  the  hop.  The  principle  stated  by  the  Court, 
namely,  "The  contract  under  consideration  defined 
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the  hops  to  be  produced  in  terms  which  must  be 
taken  as  the  yard  stick  by  which  to  measure  their 
quality,"  is  correct  and  the  cardinal  principle  gov- 
erning  the    contract   and   its   interpretation.      The 
Court  in  that  opinion  seems  to  admit  that  if  the 
testimony  of  the  chemist  had  been  limited  to  the 
question  of  the  ''soundness"  of  the  hop,  that  is  the 
presence  or  absence  of  resin,  it  would  have  been 
material  and  competent.    At  the  top  of  page  612  of 
the  opinion,  the  Court  says,  "It  is  argued  that  the 
presence  or  absence  of  resin  in  large  quantities  af- 
fects the  soundness  of  the  hops,  which  was  one  of  the 
components  of  the  hops  agreed  to  be  delivered,  and 
for  that  reason  the  testimony  of  the  chemist  was 
competent  to  go  to  the  jury.     We  admit  the  logic 
that  one  is  corollary  to  the  other;  still  the  objection 
remains  that  the  testimony  of  the  witness  was  not 
limited  to  an  exposition  of  that  element,  but  was 
given  to  the  consideration  of  the  jury  upon  the  ques- 
tion of  the  quality  of  the  hops."    The  word  ''qual- 
ity" as  there  used  by  the  Court  evidently  was  in- 
tended   to    mean    whether    they    were    "choice  " 
"prime"  or  "medium."    That  case  was  tried  by  the 
plaintiff,  as  he  also  tried  this  one,  upon  the  erron- 
eous theory  that  the  contract  in  question  described 
what  is  known  in  the  hop  trade  as  a  "choice"  hop, 
and  all  of  the  opinion  evidence  offered  by  the  plain- 
tiff as  to  the  quality  of  the  hops  was  measured  by 
the  definition  given  by  Hal  V.  Bolam  of  a  choice 
hop.    This  will  be  found  on  page  607  of  the  printed 
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opinion.  The  first  question  there  propounded  to 
that  witness  was,  ''Can  you  tell  the  jury  what  con- 
stitutes a  choice  or  first  quality  hop  ? ' '  The  answer 
was  "Yes";  then  by  request  of  counsel  the  witness 
proceeded  to  do  so,  in  part,  as  follows:  "In  my 
judgment  what  would  constitute  a  choice  hop  is  a 
hop  bright  in  color,  whether  green  or  yellow  is  im- 
material, but  the  hop  should  have  a  brightness  and 
shine;  it  should  be  soft  in  texture  as  you  feel  it  in 
your  fingers — it  should  not  be  of  a  harsh  feeling; 
it  should  be  rich  in  lupulin.  Lupulin  is  the  pollen 
contained  in  the  center  of  the  fully  matured  hop  and 
is  its  chief  ingredient.  Another  characteristic  of  the 
hop,  which  a  great  many  overlook,  is  flavor.  Choice,* 
prime  and  medium,  in  my  opinion,  depends  wholly 
upon  the  flavor  of  the  hop.  But  the  two  things 
generally  follow  one  another.  In  other  words,  in  my 
humble  judgment,  the  real  expert  of  a  hop  can  tell 
by  the  look  practically  what  its  other  constituents 
are.  It  will  have  that  rich,  velvety  look,  which  I 
would  roughly  explain  is  the  choice  hop."  At  the 
conclusion  of  that  statement  of  evidence  on  page  608 
of  the  opinion,  that  witness  graded  the  hops  in  ques- 
tion as  ''medimn/'  Now  at  the  conclusion  of  the 
statement  of  the  evidence  of  the  chemist,  Bert  Pilk- 
ington,  at  the  bottom  of  page  610  of  the  opinion, 
that  witness  was  asked,  "What  do  you  say  about 
the  hops  you  examined  for  Edmunson  as  to  their 
grading r'  and  the  witness  answered,  "They  are 
above  the  average  we  have   examined."    This  in 
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effect  was  an  attempt  to  grade  the  hops  as  to  quality 
generally,  by  the  chemical  analysis  made  by  the  wit- 
ness. It  is  to  that  feature  of  the  testimony,  that 
the  Court  in  that  opinion,  objected.  But  in  the 
trial  of  this  case  we  limited  the  testimony  of  that 
witness  to  proof  of  the  soundness  or  amount  of 
resin  in  the  hop,  only,  and  therefore  we  did  not 
ask  of  this  witness  his  opinion  as  to  the  grade  of 
the  hops,  based  on  his  chemical  analysis.  But  the 
fundamental  error  in  the  trial  of  that  case,  as  we 
have  suggested,  was  committed  by  the  plaintiff. 

The  character  of  the  hops  to  be  produced  and 
delivered  by  the  defendants  is  specifically  stated  in 
the  contract  as  follows:     ^'The  said  hops  covered 
by  this  instrument  shall  be  of  first  quality,  i.  e.,  of 
sound  condition,  good  and  even  color,  fully  matured, 
but  not  over-ripe,  flakey,  cleanly  picked,  properly 
dried  and  cured,  and  free  from  sweepings  and  other 
foreign  matter,   and  not   affected  by   spraying  or 
vermin  damage,  said  hops  shall  not  be  of  the  product 
of  a  first  year's  planting. "    Now,  this  contract  does 
not,  in  terms,  mention  a  choice  hop,  prime  hop  or 
medium  hop,  as  used  in  the  hop  trade.     Hence  there 
was  no  room  for  plaintiff  to  inquire,  as  he  did,  what 
constitutes   a   choice   hop   or   a   first   quality   hop, 
assuming  by  the  question  that  they  were  the  same,' 
and  then  when  a  false  standard  for  comparison  has 
been  set  up,  have  the  witness  give  his  opinion  as  to 
the  grade  of  the  hops  in  question,  in  terms  not  fixed 
by  the  contract.     If  it  was  competent  for  plaintiff 
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thus  to  establish  the  grade  of  the  hops,  it  was  cer- 
tainly competent  and  material  to  establish  their 
grade  by  chemical  analysis.  The  particular  quali- 
ties of  the  hops  bought  and  sold  are  expressed  in  the 
contract.  It  is  for  the  Court  to  construe  the  con- 
tract. The  first  quality  mentioned  therein  is  that 
**of  sound  condition"  and  the  second,  ''good  and 
even  color."  A  designation  of  an  article  to  be  sold 
as  "good"  or  "sound"  means  in  law,  that  it  shall  be 
of  medium  quality,  according  to  the  custom  of  the 
trade,  and  suitable  for  the  purpose  for  which  it  was 
intended.  "Good"  does  not  imply  an  absolute  qual- 
ity, but  only  that  the  article  shall  be  good  of  its 
kind,  35  Cyc.  218;  and  so  the  Court  instructed  the 
jury  in  this  case,  as  follows:  "Good  color  or  sound 
condition  does  not  mean  that  the  color  shall  be  the 
best  possible  color,  or  that  sound  condition  means 
the  best  possible  condition,  but  such  designations 
mean  only  they  shall  be  of  merchantable  quality 
according  to  the  custom  of  the  hop  trade,  and  that 
the  hops  in  those  respects  shall  be  suitable  for  the 
purpose  for  which  they  were  intended."  (Page 
250,  Record.) 

Now,  in  the  definition  of  a  choice  hop,  witness 
Hal  V.  Bolam  described  it  as,  "Bright  in  color, 
whether  green  or  yellow  is  immaterial,  but  the  hop 
should  have  a  brightness  in  shine;  it  should  be  soft 
in  texture  as  you  feel  it  in  your  fingers — it  should 
not  be  of  a  harsh  feeling ;  *  *  *  It  should  have 
that  rich,  velvety  look  which  I  would  roughly  explain 
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is  the  choice  hop."    There  are  no  such  designations 
in  the  contract  as  to  color  or  feeling.     Again,  he 
testified,  "It  should  be  rich  in  lupulin";  while  the 
contract  requires  only  that  the  hop  shall  be  "fully 
matured."    And  further  on,  the  same  witness  says 
in  his  definition:  "Choice,  prime  or  medium,  in  my 
opinion,    depends   wholly   upon   the    flavor   of   the 
hop."    But  flavor  is  not  specified  or  mentioned  at 
all  among  the  qualities  of  the  hop  described  in  the 
contract.     So  then  the  effort  of  plaintiff  in  this 
case  to  test  the  quality  of  the  hops  in  question  solely 
by  the  standard  used  by  hop  men  in  judging  hops, 
violates  not  only  the  principles  of  the  law  of  evi- 
dence,  but  the  terms  of  the  contract  itself.     The 
Trial    Court,    in   admitting   the    testimony    of   the 
chemist,   qualified  and  limited  the  inquiry  to  the 
amount  of  resin  or  pollen  in  the  hop  by  this  lan- 
guage:    "There  has  been  testimony  here   coming 
from  the  witnesses  produced  by  the  plaintiff  touch- 
ing the  amount  of  resin  or  pollen,  as  it  has  been 
described,  or  the  lupulin  that  is  contained  in  these 
hops,  some  saying  that  it  had  more  and  some  less, 
and  that  seems  to  be  the  prime  quality  of  the  hops. 
If  this  witness  is  competent  to  testify  concerning 
the  quantum  of  the  lupulin  in  the  hops,  or  specimens 
examined,  I  think  that  would  be  proper  to  go  to  the 
jury."     (Page  28,  printed  record.) 

The  fifth  assignment  of  error  is  based  upon  the 
same  contention  as  the  fourth  assignment  of  error, 
and  the  answer  made  by  us  to  the  former  will  be 
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sufficient  as  to  the  latter. 

The  sixth,  seA^enth  and  eighth  assignments  of 
error  practically  are  the  same.  The  objection  is  to 
the  witness  testifying  as  to  the  result  of  his  chemical 
analysis  of  a  number  of  samples  of  hops  received  by 
him  from  dealers  in  hops  in  this  and  other  states, 
and  marked  ''fancy,"  "choice,"  "prime"  or 
"medium."  The  witness  had  been  asked  by  the 
Court  if  he  knew  what  a  choice  hop  is,  that  is,  choice 
hop  measured  by  the  commercial  rule;  and  the  wit- 
ness answered  that  he  did  not,  and  based  on  this 
answer  the  Court  first  excluded  this  proffered 
testimony.  Later  on,  and  after  an  intermission  in 
the  court  proceedings,  the  Court  reversed  this  ruling 
and  permitted  the  witness  to  testify.  The  objection 
of  plaintiff  in  error  seems  to  be  based  on  this  con- 
tention, that  the  contract  involved  herein  calls  for 
the  delivery  of  choice  hops  as  defined  by  his  wit- 
nesses, and,  as  the  witness  had  testified  that  he  was 
not  able  to  pick  out  a  choice  hop  as  known  in  the 
commercial  trade,  it  would  not  be  competent  for  him 
to  testify  as  to  the  amount  of  resin  or  lupulin  in 
samples  of  hops  furnished  to  him  by  third  parties 
and  marked  as  choice.  When  this  objection  had 
been  stated  to  the  Court,  the  Court  ruled  that  unless 
he  knows  the  percentage  that  exists  in  the  commer- 
cial hop  of  the  different  qualities,  it  doesn't  seem 
that  he  would  be  competent  to  testify.  "If  you  can 
show,"  the  Court  said,  "by  this  witness  that  he  is 
acquainted  with  commercial  hops,  and  the  amount 
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of  resin,  for  instance,  in  a  prime  hop,  or  a  choice 
hop,  or  a  medium  hop,  then  his  testimony  would  be 
competent    on    that    point."     (Pages    190-191    of 
printed  record.)     Then  this  witness  was  asked  this 
question:     ''I  will  ask  you,  professor,  if  you  made 
chemical  analysis,  at  the  time  you  examined  this 
particular  sample  or  prior  thereto,  of  samples  of 
commercial  hops,  to  ascertain  the  amount  of  resin 
therein?"     The  answer  was,  '^Yes,  sir."     The  wit- 
•ness  explained  that  he  had  received  the  samples 
analyzed  by  him  from  different  hop  dealers  in  this 
state,   naming,   among  others,    T.   A.   Livesly,   Mr. 
Seavey,  who  was  a  witness  for  plaitiff  in  this  case 
as  an  experienced  hop  man,  and  Mr.  Horst,  of  Cali- 
fornia; following  which  he  testiifed  that  the  samples 
examined  by  him  represented  commercial  hops.   The 
purpose  of  this  proffered  testimony  was  not,  as  the 
Trial  Court  and  counsel  seemed  to  think,  to  estab- 
lish, by  comparison  with  other  hops,  that  the  hops 
in  question  were  choice  hops,  or  prime  hops,  but  to 
show  that  they  possessed  sufficient  lupulin  or  resin 
to  make  them  a  commercial  hop  in  the  market,  that 
is  were  they  within  the  terms  of  the  contract,  a  fully 
matured  hop.     To  make  this  comparison  all  that 
was  necessary  to  be  shown  by  the  witness  was  that 
the  samples  with  which  the  comparison  was  made 
were  of  commercial  grade,  and  this  the  witness  testi- 
fied to  as  of  his  own  knowledge.     The  fact  that  these 
samples  came  from  reputable  hop  dealers,  for  the 
purpose  of  having  an  analysis  of  the  lupulin  or  resin 


22 
made  is  sufficient,  in  our  judgment,  to  admit  this 
evidence.  The  form  in  which  counsel  for  plaintiff 
in  error  has  stated  his  eighth  assignment  of  error, 
shows  the  fundamental  error  into  which  they  have 
fallen  in  the  trial  of  this  case.  Counsel  moved  to 
strike  out  all  of  the  testimony  by  this  chemist,  ''As 
assuming  that  a  hop  that  contains  eighteen  per  cent 
and  a  fraction,  whatever  it  is,  is  a  choice  hop,  or  a 
hop  that  is  a  first  quality  hop  under  this  contract." 
Here,  counsel  assume  that  the  hops  described  in  the 
contract  must  be  a  choice  hop.  We  have  already 
shown  the  error  of  that  contention,  but  the  objection 
goes  only  to  the  weight  of  the  testimony  and  not  to 
the  quality  of  it. 

However,  if  there  were  error  in  admitting  any  of 
this  testimony  it  was  cured  by  the  Court  when  in- 
structing the  jury  as  follows:  "I  will  state  further, 
in  this  connection,  gentlemen  of  the  jury,  that  these 
hops  were  raised  for  the  market,  and  the  contract 
was  made  with  the  market  value  in  view,  and,  in 
considering  the  quality  of  these  hops,  you  will  con- 
sider them  as  merchantable,  as  the  parties  them- 
selves desired  that  the  hops  should  be  sold  in  the 
market  and  should  be  so  treated,  so  that  the  mer- 
chantable value  is  the  thing  you  are  to  consider,  and 
not  strictly  speaking,  the  real  inherent  or  chemical 
value."     (Page  250,  Record.) 

The  ninth  assignment  of  error  is  based  on  the 
denial  of  plaintiff's  motion  for  a  new  trial.  The 
rule  is  laid  down  by  a  great  number  of  decisions  by 
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the  United  States  Supreme  Court  and  by  the  Cir- 
cuit Courts  of  Appeal,  without  qualification,  that  no 
error  can  be  assigned  on  the  action  of  the  Trial  Court 
in  granting  or  in  refusing  a  new  trial.     Wheeler  vs 
U.  S.,  159  U.  S.  523;  Blitz  vs.  U.  S.,  153  U.  S.  308; 
Holder  vs.  U.  S.,  150  U.  S.  91;  Moore  vs.  U.  S.,  150 
U.  S.  57;  New  York,  etc.,  R.  Co.  vs.  Winter,  143  U. 
S.  60-75.     See  also  4  Corpus  Juris.  831  note   (e) 
where  many  other  cases  may  be  found. 

Counsel  cite:     McMcol  vs.  New  York  Life  Ins. 
Co.,  149  Fed.  141  as  supporting  the  contention  that 
error  may  be  assigned  when  it  appears  that  the  Trial 
Court  abused  its  discretion.     That  case  contains  no 
ruling  whatsoever  on  that  point.     Doubtless,  coun- 
sel intended  to  cite  the  case  of  Jones  vs.  Evans,  149 
Fed.   136.     The   excerpt   quoted   therefrom   in   the 
brief  will  be  found  on  page  141.     An  examination  of 
that  case  discloses  that  the  ruling  was  not  based 
on  the  state  of  the  evidence,  but  was  an  allowance 
of  a  new  trial  by  the  lower  Court,  which  erroneously 
held  that  the  verdict  in  favor  of  one  and  against 
another  of  two  alleged  joint  tort  feasors  could  not 
stand,  but  that  the  verdict  must  be  for  or  against 
both  defendants.     This  ruling  really  amounted  to 
an  erroneous  ruling  on  a  question  of  law  and  not  on 
a  question  of  fact.     The  reason  for  the  rule  that  the 
refusal  to   set  aside   a  verdict  upon   the   grounds 
stated  will  not  be  reviewed  is  based  on  the  theory 
that  the  mode  adopted  is  not  the  proper  one  to  se- 
cure the  relief  desired;  that  a  party  can  not  be  per- 
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mitted  to  speculate  upon  the  probabilities  of  a  fav- 
orable verdict,  and  if  disappointed,  move  to  set  it 
aside;  and  that  having  had,  but,  neglected,  the  op- 
portunity to  move  for  a  judgment  of  nonsuit,  or  to 
request  an  instruction  in  his  favor,  in  consequence 
of  insufficiency  of  evidence,  he  can  not,  after  ver- 
dict, be  permitted  to  set  it  aside  for  any  known 
reason  that  he  could  have  urged  during  trial.  Ruck- 
man  vs.  Ormond,  42  Ore.  209-212.  If  the  Court 
should  consider  it  within  its  power  to  consider,  at 
all,  this  assignment,  certainly  the  presumption  must 
be  that  the  Trial  Court  properly  exercised  its  dis- 
cretion, and  the  burden  is  upon  plaintiff  in  error 
to  make  out  a  clear  case  of  abuse  of  discretion. 

Counsel  do  not  discuss  in  their  brief  the  evidence 
in  detail,  but  assume  that  the  burden  is  upon  the  de- 
fendants. 

The  dominant  fact  met  in  this  case  at  the  outset, 
is  that  plaintiff's  company  had  contracted  to  pur- 
chase 30,000  pounds  of  hops  and  to  pay  therefor  25 
cents  per  pound,  but,  at  the  time  delivery  was  to  be 
made,  hops  were  bringing  in  the  open  market  no 
more  than  16  to  20  cents  per  pound.  The  defend- 
ants raised,  bailed  and  tendered  to  plaintiff's  com- 
pany at  the  place  and  time  designated  in  the  contract 
215  bales  which,  according  to  the  evidence,  would 
weigh  something  over  40,000  pounds.  The  pur- 
chasers had  a  very  strong  motive  to  reject  these  hops 
if  they  could  conjure  up  a  plausibly  excuse.  They 
did  not  deal  fairly  with  defendants  in  making  a 
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prompt  examination  and  decision  as  to  their  attitude. 
On  October  3rd  they  appeared  at  Goshen  to  inspect 
these  hops,  tested  only  two  bales  and  went  away,  but 
indicated  that  they  would  reject  the  hops.  The 
agent,  Hinkle,  on  reporting  to  his  principal  was 
ordered  back  to  inspect.  He  went  back  that  even- 
ing, but  again  delayed,  and  did  not  return  until  the 
31st  of  October,  the  day  after  the  time  for  inspec- 
tion had  passed.  Then  the  hops  were  finally  re- 
jected. Now,  in  inspecting  these  and  in  judging  of 
their  quality,  the  evidence  will  disclose  that  all  of 
these  so-called  experts  had  fixed  in  their  minds  a 
false  standard,  one  not  imposed  by  the  contract,  by 
which  to  judge  them.  Each  of  these  experts  con- 
cluded in  his  own  mind  that  defendants  had  con- 
tracted to  furnish  what  is  known  in  the  hop  trade 
as  a  "  choice ' '  hop.  They  all  required  a  fine,  bright, 
silky,  lustrous  color,  but  the  contract  specified  only 
a  ''good  and  even  color."  They  admitted  on  cross- 
examination  that  the  only  difference  they  were  able 
to  make  between  a  "choice"  hop  and  the  next  grade 
below,  a  ''prime,"  was  a  slight  difference  in  the  de- 
gree of  luster  or  brightness  of  each  of  them.  And 
one  witness,  Hal  V.  Bolam,  said  that  even  a  medium 
hop  must  have  a  good  and  even  color,  too,  (page  66, 
Record).  Harry  L.  Hart  testified,  "The  color  was 
not  the  very  brightest,  was  not  even  in  color;  there 
was  a  certain  amount  of  mottled  color,  what  we  call 
mottled  or  unevenness  of  color,  and  a  trace  of  mold. 
They  didn't  grade  the  highest  quality  as  a  result 
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of  the  fact  that  they  were  not  perfect  in  color  and 
the  other  requirements  which  go  to  make   a   top 
grade  of  hop,"  (page  68,  Record).    ''They  were  not 
a  good  color  compared  to  a  choice  hop,  when  they 
might  have  been  considered  a  very  fair  color  com- 
pared with  a  common  hop,  which  is  still  a  lower 
grade.     It  is  all  by  comparison  you  see,"  (pages  71- 
72,  Record).     Hinkle  admitted  that  104  bales,  which 
would  amount  to  a  little  over  20,000  pounds,  might 
have   been   graded   as   prime,    (page    51,   Record). 
Under  the  extreme  test  imposed  by  all  these  ex- 
perts, prime  hops  would  have  met  the  terms  of  this 
as  legally  construed,  Hinkle  admitted  that  he  had 
stated  to  Edmunson  when  inspecting,  that  if  these 
would  come  to  prime  he  Avould  accept  them,  (page 
56,    Record).     So    then,    from   plaintiff    alone    we 
have  evidence  from  which  the  jury  could  have  found 
that  at  least  20,000  pounds  of  the  hops  were  within 
the     contract.     Edmunson     testified,     (page     145, 
Record),  that  he  had  over  20,000  pounds  of  hops  of 
choice  quality  and  that  the  rest  of  the  hops  would 
grade  prime,  with  the  exception  of  what  they  call 
the  ripe  end.     That  was  seven  or  eight  bales  that 
they  call  over-ripe.     On  cross-examination  he  testi- 
fied that  the  remainder  of  the  hops  had  a  little  mold 
in  them,  but  not  enough  to  affect  the  quality,  (page 
156,  Record).    A  little  mold  in  a  hop  does  not  neces- 
sarily affect  the  quality  of  a  hop,  even  a  choice  hop 
may  have  a  little  mold,  (page  171,  Record).     And 
J.  W.   Seavey,  witness  for  plaintiff,  corroborated 
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Edmunson  on  that  point,  (page  232,  Record). 
Bolam  admitted  on  cross-examination  that  there 
was  not  a  very  great  amount  of  mold  in  them,  (page 
63,  Record),  and  Hart  said  there  was  a  trace  of 
mold,  (page  68,  Record).  Heyer  said  there  was 
not  enough  mold  in  the  best  lot  to  speak  of,  just  a 
sprinkling  of  mold,  (page  211,  Record),  and  there 
were  20,000  to  25,000  pounds  of  that  class. 

In  fact,  the  question  is  not  whether  the  hops  had 
any  mold  in  them  for  the  contract  does  not  exclude 
mold,  but  specifies  freedom  from  vermin  damage. 
Bolam  admitted  on  cross-examination  that  there  was 
not  a  very  great  amount  of  mold  in  the  hop,  (page 
63,  Record). 

Flavor  as  a  necessary  quality  of  the  choice  hop 
was  exploited  by  plaintiff's  experts,  but  the  con- 
tract does  not  mention  or  require  any  particular 
flavor. 

Maturity  of  the  hop  is  a  requisite,  and  many  of 
plaintiff's   witnesses    concluded   because    the    hops 
were  of  a  greenish  color,  they  were  immature.     But 
Bolam  said,  whether  a  hop  was  green  or  yellow  was 
immaterial,  page  64,  Record).     Hart  said  that  the 
hops  in  question  were  greenish  to  greenish-yellow, 
but  could  not  say  that  they  were  immature,  (page' 
70,  Record).    Ross  H.  Wood  thought  that  a  choice 
hop  could  not  be  of  a  greenish  color,    (page  125, 
Record).     Edmunson  said  that  a  choice  hop  could 
be  any  color  so  long  as  it  has  a  rich  flavor,  and  rich 
lupulin  in  it,  (page  169,  Record).     That  the  hops 
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in  question  were  all  of  one  color  and  were  fully  ma- 
tured, (page  156,  Record). 

From  the  foregoing  excerpts  from  the  testimony, 
it  is  certainly  plain  that  there  is  ample  testimony 
to  support  the  verdict  of  the  jury.  The  weight  of 
the  testimony  was  certainly  for  the  jury  and  they 
had  a  right,  if  they  saw  fit,  to  disbelieve  altogether 
the  testimony  of  plaintiff's  expert  witnesses  and 
accept  only  that  of  the  defendant,  Edmunson. 

The  nature  of  the  testimony  usually  employed  by 
hop  men  in  the  trial  of  these  cases  is  such,  that  it  is 
not  considered  by  Courts  of  a  very  satisfactory  or 
reliable  kind.  If  the  highest  Courts  discount  such 
testimony,  how  can  a  jury  be  criticised  for  doing  the 
same? 

The  case  of  Daniels  vs.  Morris,  65  Ore.  289-295, 
was  one  where  the  Court  had  to  pass  on  the  quality 
and  weight  of  the  evidence,  and  in  doing  so,  said: 

''The  contract  calls  for  hops  of  prime  qual- 
ity, even  color,  cleanly  picked,  and  not  broken. 
Plaintiff  Daniels  and  other  witnesses  called  by 
plaintiffs,  in  describing  or  defining  hops  of 
prime  quality,  says  it  is  a  hop  that  is  cured 
properly,  picked  cleanly,  dried  enough  so  as  to 
keep,  and  not  over-dried.  They  describe  choice 
hops  in  practically  the  same  terms,  and,  in  dis- 
tinguishing between  prime  hops  and  choice, 
they  were  not  able  to  name  any  differential 
feature;  but  we  understand  from  their  efforts 
to  describe  them  that  choice  hops  are  hops  a 
little  cleaner  picked,  a  little  better  dried,  with- 


29 

out  being  too  mucli  dried,  and  of  a  little  better 
color  than  prime  hops.     In  other  words,  it  de- 
pends upon  the  opinion  of  the  person  judging, 
rather  than  on  any  accurately  definable  condi- 
tions.    If   hops    are    fairly   well    dried,    fairly 
cleanly  picked,  and  of  good  color,  one  expert 
can  consistently  pronounce  them  prime,  while 
another  may  pronounce  them  less  than  prime; 
and  so,  also,  as  to  choice  hops.     Opinions  differ.' 
If  a  buyer  is  under  contract  to'  buy  prime  hops 
and  wishes  to  avoid  his  contract,  it  is  not  diffi- 
cult to  claim  the  hops  as  less  than  prime  and  to 
get  his  friends  to  agree  with  him.     If  he  wants 
the  hops,  he  will  accept  them  if  they  are  ap- 
proximately prime,  without  objection.     So  there 
IS  no  exact  line  of  demarcation  between  medium 
and  prime  hops  that  can  be  accurately  defined 
or  drawn.     The  outcome  of  these  hop  contracts 
between   the   hop   buyers   and   farmers,    as   to 
either  the  buyer  or  the  farmer,  is  almost  a  pure 
chance.     There  is  an  absence  of  all  the  means 
of   calculating  the   results.     The   demand   and 
price  for  hops  are  subject  to  sudden  and  ex- 
treme fluctuation  without  apparent  reason;  and, 
when  a  person  makes  such  a  contract,  he  cannot 
expect  the  courts  to  show  him  leniency  because 
of  its  hardships  when  the  price  is  adverse  to 
him.     Both  parties  take  the  chance,  and  should 
abide  by  the  result." 
We  respectfully  submit  that  no  reversible  error 
is  in  the  record  of  this  case,  and  the  judgment  ought 
to  be  affirmed. 

MANNING,  SLATER  &  LEONARD, 
Attorneys  for  Defendants  in  Error. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
Menasha  Wooden  Ware  Company,  a  corporation, 

Plaintiff  in  Error, 
i^s. 
Southern  Oregon  Company,  a  corporation;  Coos 
County;  Robert  R.  Watson,  County  Clerk  of 
Coos  County;  A.  Johnson,  Jr.,  Sheriff  of  Coos 
County;  and  T.  M.  Dimmick,  Treasurer  of  Coos 
County,  Oregon,  and  the  First  National  Bank 
OF  Coos  Bay, 

Defendants  in  Error. 


Names  and  Addresses  of  the  Attorneys  of  Record  : 
Dolph,  Mallory,  Simon  &  Gearin, 
Mohawk  Building,  Portland,  Oregon, 
for  the  Plaintitf  in  Error. 
Lawrence  A.  Liljeqvist,  Marshfield,  Oregon, 
for  Coos  County;  Robert  R.  Watson,  County  Clerk 
of  Coos  County;  A.  Johnson,  Jr.,  Sheriff  of  Coos 
County;  and  T.  M.  Dimmick,  Treasurer  of  Coos 
County,  Oregon,  Defendants  in  Error. 
W.  V.  Douglas,  Marshfield,  Oregon, 
for  the  First  National  Bank  of  Coos  Bay, 
Defendant  in  Error. 


vs.  Southern  Orc(/on  Co.,  ct  al.  1 

CITATION  ON  WEIT  OF  ERROR. 

United  States  of  Ameriea,  District  of  Oregon,  ss. 
To   Southern   Oregon   Company,   a   Corporation; 
Coos    County;    Robert    R.    Watson,    County 
Clerk    of    Coos    County;    A.    Johnson,    Jr., 
Sheriff  of  Coos  County  ;  T.  M.  Dimmick,  Treas- 
urer OF  Coos  County,  Oregon,  and  the  First 
National  Bank  of  Coos  Bay,  Greeting  : 
You  are  hereby  cited  and  admonislied  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof, 
pursuant  to  a  Avrit  of  error  filed  in  the  Clerk's  office 
of  the  District  Court  of  the  United  States  for  the 
District  of  Oregon,  wherein  Manasha  Wooden  Ware 
Company  is  plaintiff  in  error,  and  you  are  defendani' 
in  error,  to  show  cause,  if  any  there  be,  why  the 
judgment  in  the  said  writ  of  error  mentioned  should 
not  be  corrected  and  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Given  under  my  hand,  at  Portland,  in  said  dis- 
trict, this  fifth  day  of  July,  in  the  year  of  our  Lord, 
one  thousand,  nine  hundred  and  sixteen. 

R.  S.  BEAN, 

Judge. 

Due  service  of  the  foregoing  Citation  on  Writ 

of  Error  admitted  this  12th  day  of  July,  A.  D.  1916. 

L.  A.  LILJEQVIST, 

District  Attorney. 
By  R.  O.  GRAVES, 

Deputy. 
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Attorneys  for  Coos  County,  Robert  R.  Watson, 
County  Clerk,  A.  Johnson,  Jr.,  Sheritt',  and  T.  M. 
Dimniick,  County  Treasurer  of  Coos  County, 
Oregon. 

W.  U.  DOUGLAS, 

Attorney  for  First  National  Bank  of  Coos  Bay. 
Filed  July  14,  1916. 

a  H.  MARSH, 

Clerk. 

In  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 

Writ  of  Error. 

MENASHA  WOODEN  WARE  COMPANY,  a  cor- 
poration, 

Plaintiff  in  Error, 
vs. 
SOUTHERN  OREGON  COMPANY,  a  corporation; 
COOS  COUNTY;  ROBERT  R.  WATSON,  Coun- 
ty Clerk  of  Coos  County;  A.  JOHNSON,  Jr., 
Sheriff  of  Coos  County;  T.  M.  DIMMICK,  Treas 
urer  of  Coos  County,  Oregon,  and  the  FIRST 
NATIONAL  BANK  OF  COOS  BAY, 

Defendants  in  Error. 
The  United  States  of  America,  ss. 
THE  PRESIDENT  OF   THE  UNITED   STATES 
OF  AMERICA. 

To  THE  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon, 
Greeting  : 

Because  in  the  records  and  proceedings,  as  also 
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in  the  rendition  of  the  judgment  of  a  plea  which  is 
in  the  District  Court  before  the  Honorable  Robert 
S.   Bean,   one   of  you,   between   Menasha   Wooden 
Ware  Company,  a  corporation,  plaintiff  and  plain- 
tiff in  error,  and  Southern  Oregon  Company,  a  cor- 
poration; Coos  County,  Robert  R.  Watson,  County 
Clerk  of  Coos  County;  A.  Johnson,  Jr.,  Sheriff  of 
Coos  County;  T.  M.  Dimmick,  Treasurer  of  Coos 
County,  Oregon,  and  the  First  National  Bank  of 
Coos  Bay,  defendants  and  defendants  in  error,  a 
manifest  error  hath  happened  to  the  great  damage 
of  the  said  plaintiff  in  error,  as  by  complaint  doth 
appear;  and  we,  being  willing  that  error,  if  any 
hath  been,  should  be  duly  corrected,  and  full  and 
speedy  justice  done  to  the  parties  aforesaid,  and, 
in  this  behalf,   do  command  you,   if  judgment  be 
tlierein  given,  that  then,  under  your  seal,  distinctly 
and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Xinth  Circuit,  together  Avith  this  writ,  so  that  you 
liave  the  same  at  San  Francisco,  California,  within 
thirty  days  from  the  date  hereof,  in  the  said  Cir- 
cuit Court  of  Appeals  to  be  then  and  there  held; 
that  the  record  and  proceedings   aforesaid,  being 
then  and  there  inspected,  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to 
correct  that  error,  what  of  right  and  according  to 
the  laws  and  customs  of  the  United  States  of  Amer- 
ica should  be  done. 
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AVitiiess  tlie  HONORABLE  EDWARD  DOUGLAS 
WHITE,   Chief  Justice  of  the   Supreme   Court 
of  the  United  States,  this  5th  day  of  July,  191G. 
1.SEAL]  G.  H.  MARSH, 

CJerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

By  F.  L.  BUCK, 

Deputy. 
Service  of  the  above  Writ  of  Error  made  this 
5th  day  of  July,  1916,  upon  the  District  Court  of 
ti\e  United  States  for  the  District  of  Oregon,  by 
liling  with  me  as  Clerk  of  said  Court,  a  duly  certi- 
fied copy  of  said  Writ  of  Error. 

G.  H.  MARSH, 
Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

By  F.  L.  BUCK, 

Deputv. 
Filed  July  5,  1916. 

G.  H.  MARSH, 

Clerk,  United  States  District  Court, 
District  of  Oregon. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
November  Term,  1915. 
Be  it  Remembered,  That  on  the  25th  day  of  Jan- 
nary,  1916,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District. of 
Oregon,  a  complaint,  and  thereafter  there  was 
duly  filed  in  said  Court  demurrers  to  the  said 
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Complaint,  and  thereafter,  after  a  hearing  duly 
had,  the  Court  on  March  20,  1916,  sustained  the 
said  demurrers,  and  thereafter,  on  April  17, 
1916,  there  was  duly  tiled  in  said  Court  an 
Amended  Complaint,  in  words  and  figures  as 
follows,  to  wit : 

AMENDED  COMPLAINT. 

In  tlie  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

MENASHA  WOODEN  WARE  COMPANY,  a  cor- 
poration. 

Plaintiff, 
vs. 
SOUTHERN  OREGON  COMPANY,  a  corporation; 
COOS  COUNTY;  ROBERT  R.  WATSON,  Coun- 
ty Clerk  of  Coos  County;  A.  JOHNSON,  Jr., 
Sheriff  of  Coos  County,  and  T.  M.  DIMMICK, 
Treasurer  of  Coos  County,  Oregon,  and  the 
FIRST  NATIONAL  BANK  OF  COOS  BAY, 

Defendants. 
Plaintiff  complaining  of  defendants,  by  this  its 
Amended   and    Supplemental    Complaint   by   leave 
of  Court  filed,  for  cause  of  action  alleges : 

I. 
That  the  plaintiff  is  and  during  all  the  times 
herein  mentioned  has  been,  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the  State 
of  Wisconsin,  and  is  a  citizen  and  resident  of  the 
State  of  Wisconsin,  and  qualified  to  do  business  in 
the  State  of  Oregon. 
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II. 

That  tlie  defendant  Southern  Oregon  Company 
is  and  during  all  the  times  herein  mentioned  has 
been,  a  corporation,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon, 
and  is  a  citizen  and  resident  of  the  said  State. 

III. 
That  the  defendant  Coos  County  is  a  political 
division  of  the  State  of  Oregon,  is  a  body  politic 
and  corporate,  and  one  of  the  counties  of  the  State 
of  Oregon ;  that  the  defendant  Robert  R.  Watson  is 
the  County  Clerk  and  defendant  T.  M.  Dimmick  is 
the  County  Treasurer  of  said  Coos  County,  Oregon. 
That  during  the  year  1912  One  W.  W.  Gage  was, 
and   the   defendant  A.   Johnson,   Jr.,   now   is,   the 
Sheriff  and  Tax  Collector  of  said  Coos  County,' Ore- 
gon, and  all  of  said  defendants  are  and  during  all 
the  times  herein  mentioned  have  been  citizens  and 
residents  of  the  State  of  Oregon. 

IV. 
That  the  defendant  the  First  National  Bank  of 
Coos  Bay  is  a  National  banking  corporation,  duly 
created  and  chartered  under  the  National  Bank 
Act,  and  is  a  citizen  and  resident  of  the  State  of 
Oregon. 

V. 

That  the  amount  involved  in  this  suit,  exclusive 
of  costs,  exceeds  the  sum  of  $3000.00. 

VI. 

That  on  the  2nd  day  of  July,  1912,  the  defendant 
Southern   Oregon   Company   claiming  to   own   cer- 


vs.  Southern  Oregon  Co.,  ct  al.  7 

tain  lands  in  Coos  Connty,  Oregon,  filed  its  certain 
Bill  of  Complaint  in  the  Circuit  Court  of  the  State 
of  Oregon  for  Coos  County,  against  W.  W.  Gage 
as  Sheriff  and  Tax  Collector  of  the  said  Coos  Coun- 
ty, Oregon,  in  and  by  which  Bill  of  Complaint  the 
said  Southern  Oregon  Company  alleged  that  the 
said  W.  W.  Gage  as  Sheriff  and  Tax  Collector  of 
Coos  County  was  about  to  adA^ertise  and  sell  said 
lands  for  delinquent  taxes. 

And  in  and  by  said  Bill  of  Complaint  it  was  fur- 
ther alleged  that  on  the  .3rd  day  of  March,  1869,  the 
Congress  of  the  United  States  passed  an  Act  grant- 
ing to  the  State  of  Oregon  said  lands  to  aid  in  the 
construction  of  a  wagon  road  from  the  navigable 
Avaters  of  Coos  Bay  to  Eoseburg  in  the  State  of 
Oregon.  That  on  October  22nd,  1870,  the  LegislatiA^e 
Assembly  of  the  State  of  Oregon  transferred  said 
grant  and  the  lands  included  therein  to  the  Coos 
Bay  Wagon  Road  Company.  That  the  Southern 
Oregon  Company  Avas  the  successor  in  interest  of 
the  Coos  Bay  Wagon  Road  Company  and  succeeded 
to  the  title  of  said  company  in  said  lands. 

And  it  Avas  further  alleged  in  said  Complaint 
that  the  said  Southern  Oregon  Company  Avas  in 
possession  of  and  claimed  to  oaa^u  all  said  lands  in 
Coos  County,  AAiiich  lands  Avere  particularly  de- 
scribed in  said  Bill  of  Complaint  and  that  the  title 
to  all  said  lands  appeared  of  record  to  be  in  said 
Southern  Oregon  Company.  And  it  Avas  further 
alleged  in  said  Complaint  that  the  United  States 
of  America  had  brought  suit,  AA^hich  suit  Avas  then 
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pending,  against  the  said  Southern  Oregon  Com- 
pany, to  forfeit  the  title  to  all  said  lands  and  revest 
the  same  in  the  Government.  And  it  was  further 
alleged  in  said  Complaint  that  all  of  said  lands 
appeared  on  the  tax  rolls  of  Coos  County,  Oregon, 
for  the  years  1909,  1910,  1911  and  1912  assessed  to 
said  Southern  Oregon  Company  and  the  taxes  for 
said  years  had  not  been  paid  and  were  delinquent, 
and  that  because  of  said  suit  the  said  Southern 
Oregon  Company  could  not  safely  pay  said  taxes. 

And  it  was  further  alleged  in  said  Bill  that  by 
virtue  of  the  provisions  of  Sections  3693  and  3694, 
Lord's   Oregon   Laws,   the   said  W.    W.   Gage,   as 
Sheriff  and  Tax  Collector  of  Coos  County,  Oregon, 
was  about  to  advertise  all  said  lands  for  sale  for 
delinquent  taxes  and  was  about  to  issue  tax  de- 
linquency   certificates    against    all    said    property 
which  certificates  might  be  foreclosed  as  provided 
by  Section  3695,  Lord's  Oregon  Laws,  and  such  title 
as   said   Southern   Oregon   Company   had   in   said 
property  would  be  sold;  and  said  Southern  Oregon 
Company  had  no  plain,  speedy  or  adequate  remedy 
at  law  in  the  premises. 

VII. 

That  due  service  of  Summons  and  Complaint  was 
liad  m  said  suit  upon  the  defendant  and  appear- 
ance was  duly  entered  by  said  defendant. 

That  on  the  3rd  day  of  July,  1912,  the  said  Cir- 
cuit Court  of  the  State  of  Oregon  for  Coos  County, 
then  having  jurisdiction  over  the  parties  and  the 
subject  matter  of  said  suit  and  all  parties  in  said 
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suit  being  before  the  Court,  dul}^  made  and  entered 
an  Order  restraining  the  defendant  W.  W.  Gage 
as  prayed  for  in  said  su.it,  which  Order  was  and 
is  in  words  as  follows,  to  wit: 

"This  matter  now  coming  on  to  be  heard, 
the  Court  having  read  the  Complaint  herein 
and  being  fully  advised  in  the  premises  and  the 
Court  being  satisfied  that  this  is  a  proper  case 
for  the  issuance  of  a  temporary  order  of  in- 
junction. 

It  is  hereby  ordered  that  upon  the  payment 
to  the  Clerk  of  this  Court  by  the  plaintiff,  the 
amount  of  mone}^  shown  by  the  tax  rolls  of 
Coos  County,  Oregon,  to  be  due  from  the  plain- 
tiff as  taxes  upon  the  lands  assessed  to  the 
plaintiff  as  owners,  the  defendant  V/.  W.  Gage 
as  Tax  Collector  for  said  county  shall  also  de- 
liver to  the  Clerk  of  this  Court  proper  tax 
receipts  for  such  taxes,  and  the  said  Clerk  shall 
hold  and  retain  said  money  and  tax  receipts 
until  the  final  determination  of  the  case  of  the 
United  States  of  America  v.  Southern  Oregon 
Company  now  pending  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Oregon, 
Mntli  Judicial  Circuit,  in  whatever  court  said 
case  may  be  finally  determined;  and  upon  such 
final  determination  if  the  real  estate  described 
in  the  Complaint  shall  be  held  to  be  the  prop- 
erty of  the  United  States  then  said  money  so 
deposited  to  the  Clerk  shall  be  returned  to  the 
plaintiff,  but  if  it  be  therein  decided  that  said 
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real  estate  does  not  belong  to  the  United  States 
then  said  money  shall  be  paid  over  to  the  de- 
fendant herein;  unless  it  shall  meanwhile  other- 
wise be  ordered  by  this  Court. 

It  is  further  ordered  that  the  defendant 
W.  W.  Gage,  as  Sheriff  and  Tax  Collector  of 
said  county,  do  hereafter  refrain  from  adver- 
tising any  of  said  land  or  any  part  thereof  for 
sale  for  the  payment  of  delinquent  taxes,  and 
that  he  do  refrain  from  issuing  any  tax  de- 
linquency certificates  against  any  of  said  land 
nntil  the  further  order  of  this  Court  or  a  Judge 
thereof." 

VIII. 

That  the  defendant  W.  W.  Gage  filed  a  demurrer 
to  said  Bill  of  Complaint,  and  on  the  3rd  day  of 
July,  1914,  the  Court  sustained  said  demurrer  and 
made  and  entered  the  following  Order,  to  wit: 

"Comes  now  to  be  heard  the  demurrer  of 
the  defendant  to  the  complaint  and  demurrer  of 
defendant  to  the  supplemental  complaint  and 
the  plaintifi'  appearing  by  A.  S.  Hammond,  one 
of  its  attorneys,  and  the  defendant  appearing 
by  L.  A.  Liljequist,  District  Attorney,  his  attor- 
ney, and  the  Court  having  considered  said  de- 
murrer and  each  of  them,  and  being  advised  in 
the  premises. 

It  is  considered,  ordered  and  adjudged  that 
said  demurrers  and  each  of  them  be  sustained. 

And  the  plaintiff  stating  in  open  Court  that 
It  would  stand  upon  its  Complaint  and  Supple- 
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mental  Complaint  and  did  not  desire  to  amend 
or  plead  fnrther, 

It  is  considered,  ordered,  adjudged  and  de- 
creed that  plaintiff's  suit  be  and  the  same  is 
hereby  dismissed  and  all  restraining  orders 
heretofore  entered  be  and  the  same  are  hereby 
vacated  and  the  temporary  injunction  issued 
herein  is  hereby  set  aside  and  said  orders  re- 
voked, and  it  is  further  decreed  that  defendant 
have  and  recover  his  costs  and  disbursements 
issued  herein  and  that  execution  issue  therefor." 

IX. 
That  the  Southern  Oregon  Company  duly  ap- 
pealed from  the  said  judgment  of  the  Circuit  Court 
of  the  State  of  Oregon  for  Coos  County,  to  the 
Supreme  Court  of  the  State  of  Oregon,  and  said 
Supreme  Court  on  the  13th  day  of  April,  1915, 
affirmed  said  judgment  of  the  Circuit  Court  of  the 
State  of  Oregon  for  said  Coos  County,  and  directed 
its  mandate  to  be  sent  to  the  Circuit  Court  of  the 
State  of  Oregon  for  Coos  County.  That  thereupon 
the  mandate  of  the  Supreme  Court  of  the  State  of 
Oregon  in  said  case  was  sent  to  the  Circuit  Court 
of  the  State  of  Oregon  for  Coos  County  and  Avas 
duly  entered  of  record  in  said  Court  on  the  22nd 
day  of  May,  A.  D.  1915. 

X. 

This  plaintiff  further  alleges  that  on  the  30th 
day  of  November,- 1915,  the  defendant  A.  Johnson, 
Jr.,  as  Sheriff  and  Tax  Collector  of  Coos  County, 
Oregon,  issued  to  Coos  County  Certificates  of  De- 
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linqueucy  for  the  delinquent  taxes  for  1909  of  all 
said  property  except  six  small  pieces  npon  which 
certificates  were  issued  to  private  parties  in  accord- 
ance with  the  provisions  of  Section  3098,  Lord's 
Oregon  Laws,  and  the  said  defendant  Coos  County 
on  the  29th  day  of  March,  1916,  filed  its  Complaint 
in  the  Circuit  Court  of  the  State  of  Oregon  for 
Coos  County  against  the  defendant  Southern  Ore- 
gon Company  to  foreclose  all  said  Certificates  of 
Delinquency  and  to  sell  all  said  lands  to  satisfy 
the  same. 

XL 

And  this  plaintiff  further  alleges  that  at  the 
request  of  defendant   Southern   Oregon   Company 
•  and  on  August  22nd,  1912,  this  plaintifi"  drew  its 
check  on  the  Wisconsin  National  Bank  of  Milwau- 
kee, Wisconsin,   in  favor  of  the  County  Clerk  of 
Coos  County,  Oregon,  for  $75,000.00,  and  delivered 
the  same  to  the  defendant  Southern  Oregon  Com- 
pany to  be  used  by  said  Southern  Oregon  Company 
m  complying  with  the  terms  of  said  order  of  Court. 
That  said  Southern  Oregon  Company  on  the  29th 
clay  of  August,  1912,  delivered  said  check  to  James 
Watson,  who  was  then  the  County  Clerk  of  said 
defendant  Coos   County,   Oregon,   and  said  James 
Watson,  without,  however,  having  authority  so  to  do, 
endorsed  and  assigned  said  check  to  T.  M.  Dimmick 
who  was  then  County  Treasurer  of  defendant  Coos' 
^ounty.     That  said  defendant  T.  M.  Dimmick,  as 
County  Treasurer,  but  without  having  any  authority 
«o  to  do,  endorsed  and  assigned  said  check  to  the  de- 
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fendant  First  National  Bank  of  Coos  Bay,  and  said 
defendant  First  National  Bank  of  Coos  Bay  col- 
lected the  same  on  Jnly  19,  1913,  and  received  there- 
on throngh  the  Corn  Exchange  National  Bank  of 
Chicago,  Illinois,  the  full  sum  of  $75,000.00,  which 
said  sum  was  received  by  said  First  National  Bank 
of  Coos  Bay  to  the  use  and  benefit  of  this  plaintiff. 
And  this  plaintiff  alleges  that  said  sum  of  $75,- 
000.00  and  the  Avhole  thereof  has  remained  intact 
in  the  possession  of  said  First  National  Bank  of 
Coos  Bay  from  the  said  19th  day  of  July,  1913, 
down  to  the  present  time.  That  plaintiff  is  in- 
formed, however,  and  believes  that  defendant  First 
National  Bank  of  Coos  Bay  has,  but  without  any 
authority  from  this  plaintiff  or  said  Southern  Ore- 
gon Company,  or  at  all,  credited  said  sum  of 
$75,000.00  on  its  books  to  the  defendant  T.  M.  Dim- 
mick  on  his  account  with  said  bank  as  County 
Treasurer,  and  said  T.  M.  Dimmick  claims  to  have 
some  interest  in  said  $75,000.00.  And  plaintiff 
alleges  that  said  claim  of  the  defendant  T.  M.  Dim- 
mick is  entirely  unfounded,  and  that  said  $75,000.00 
and  the  whole  thereof  is  the  property  of  this  plain- 
tiff and  plaintiff  is  entitled  to  recover  the  same  from 
the  defendant  First  National  Bank  of  Coos  Bay. 

XII. 

And  this  plaintiff  further  alleges  that  at  the 
request  of  the  defendant  Southern  Oregon  Com- 
pany, and  on  the  18th  day  of  March,  1915,  this 
plaintiff  issued  its  check  on  the  First  National  Bank 
of  Menasha,  Wisconsin,  for  $18,309.17,  payable  to 
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the  ''Clerk  of  the  Court  of  Coos  County,  Oregou," 
Robert   R.   Watson,   defendant   above   named,   and 
delivered  the  same  to  the  defendant  Southern  Ore- 
gon Company,  to  be  used  by  said  Southern  Oregon 
Company  in  complying  with  said  order  of  Court. 
That  said  Southern  Oregon  Company  delivered  said 
check  to  Robert  R.  Watson,  defendant.     That  said 
Robert  R.  Watson  endorsed  and  assigned  said  check 
to  T.  M.  Dimmick,  County  Treasurer,  and  the  said 
T.   M.   Dimmick,   County   Treasurer,   assigned   the 
same  to  the  First  National  Bank  of  Coos  Bay,  de- 
fendant above  named,  and  that  said  First  National 
Bank  of  Coos   Bay,   defendant   above  named,   col- 
lected the  same  and  received  thereon  through  the 
Corn  Exchange  National  Bank  of  Chicago,  Illinois, 
on  the  24th  day  of  July,  1915,  the  full  sum  of  $18,- 
309.07,  which  sum  was  received  by  said  First  Na- 
tional Bank  of  Coos  Bay  to  the  use  and  benefit  of 
this  plaintiff. 

And  this  plaintiff  alleges  that  said  sum  of  $18,- 
.309.07  and  the  whole  thereof  has  remained  intact 
111  the  possession  of  said  First  National  Bank  of 
Coos  Bay  from  said  24th  day  of  July,  1915.    That 
plaintiff  is  informed,  however,  and  believes  that  the 
defendant  First  National  Bank  of  Coos  Bay  has 
but  without  any  authority  from  this  plaintiff  or  said 
Southern   Oregon   Company,   or   at   all,   so   to   do, 
credited  said  sum  of  $18,309.07  on  its  books  to  the 
defendant  T.  M.  Dimmick  on  his  account  with  said 
bank  as  County  Treasurer,  and  said  defendant  T.  M 
J^immick  claims  to  have  some  interest  in  said  $18,- 
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301).07.  And  plaintiif  alleges  that  said  claim  of  the 
defendant  T.  M.  Dimmick  is  entirely  nnfonnded,  and 
that  said  snm  of  $18,o09.07  and  the  whole  thereof 
is  the  property  of  this  plaintiff  and  plaintiff  is  en- 
titled to  recover  the  same. 

XIII. 

And  plaintiff  further  alleges  that  neither  the 
said  W.  W.  Gage,  as  Tax  Collector  of  said  Coos 
Count}^,  Oregon,  nor  said  A.  Johnson,  Jr.,  as  Tax 
Collector  of  said  Coos  County,  Oregon,  ever  deliv- 
ered to  the  Clerk  of  said  Coos  County,  Oregon, 
proper,  or  an}^,  tax  receipt  or  receipts,  for  such  or 
any  taxes  referred  to  in  the  Complaint  in  said  suit 
of  the  Southern  Oregon  Company  vs.  W.  W.  Gage, 
as  above  set  out. 

XIV. 

And  this  plaintiff  further  alleges  that  long  prior 
to  November  10,  1915,  the  defendant  Southern  Ore- 
gon Company  duly  assigned  to  this  plaintiff  what- 
ever interest  it  might  be  said  to  have  in  said  sums 
of  mone}^,  or  any  of  them,  and  duly  authorized  this 
plaintiff  to  apply  to  said  First  National  Bank  of 
Coos  Bay,  or  to  any  person  having  possession  of 
said  moneys,  or  any  of  them,  and  to  demand  the 
return  of  the  same  and  repayment  thereof  to  this 
plaintiff.  And  this  plaintiff  says  that  on  or  about 
the  10th  day  of  November,  1915,  this  plaintiff  duly 
notified  the  First  National  Bank  of  Coos  Bay  and 
said  Robert  R.  Watson,  County  Clerk,  and  said 
T.  M.  Dimmick,  County  Treasurer,  of  said  assign- 
ment and  authorization  and  of  the  fact  that  all 
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said  moneys  had  been  advanced  by  this  plaintiff 
as  above  set  out,  and  both  this  plaintiff  and  the 
defendant  Sonthern  Oregon  Company  duly  notified 
said  First  National  Bank  of  Coos  Bay  and  said 
Kobert  R.  AVatson  and  said  T.  M.  Dimmick  of  all 
the  facts  herein  pleaded.     That  on  or  about  the 
10th  day  of  November,  1915,  after  having  given  said 
notice  to  said  First  National  Bank  of  Coos  Bay  and 
said  Robert  R.  Watson  and  said  T.  M.  Dimmick  of 
all  the  facts  herein  pleaded,  this  plaintiff  and  the 
defendant  Southern  Oregon  Company  demanded  of 
said  First  National  Bank  of  Coos  Bay  and  said 
Robert  R.   Watson  and  said   T.   M.   Dimmick  the 
payment  and  return  to  this  plaintiff  of   all   said 
moneys.    And  plaintiff  alleges  that  said  First  Na- 
tional Bank  of  Coos  Bay  and  said  Robert  R.  Wat- 
son and  said  T.  M.  Dimmick  refused  and  still  re- 
fuse to  deliver  to  this  plaintiff  said  sum  of  $75,- 
000.00,  or  said  sum  of  $18,309.07,  or  any  part  oi 
either  of  said  sums,  and  that  the  Avhole  thereof 
remains   due   and   payable   to   this   plaintiff   from 
said  First  National  Bank  of  Coos  Bay. 

Wherefore,  plaintiff  prays  judgment  against 
said  First  National  Bank  of  Coos  Bay,  Robert  R. 
Watson  and  T.  M.  Dimmick  for  said  sum  of  $75,- 
000.00  and  said  sum  of  $18,309.07,  in  all  the  sum 
of  $93,309.07,  and  interest  thereon  at  the  rate  of  six 
per  cent  per  annum  from  the  10th  day  of  November, 
1915,  and  for  the  costs  and  disbursements  of  this 
action. 

DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Plaintiff. 
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State  of  Oregon, 


County  of  Coos. 
I,  Herbert  Armstrong,  being  first  duly  sworn, 
depose  and  say  that  I  am  the  agent  of  the  plain- 
tiff in  the  above  entitled  suit;  and  that  the  fore- 
going amended  and  supplemental  complaint  is  true 
as  I  verily  believe. 

HEKBEKT  ARMSTRONG. 
Subscribed  and  sworn  to  before  me  this   15th 
day  of  April,  A.  D.  1916. 

[seal]  ANNIE  SMITH, 

Notary  Public  for  the  State  of  Oregon. 
My  commission  expires  Feb.  26,  '17. 

State  of  Oregon,  ] 

County  of ) 

Due  and  legal   service  of  the  within  amended 
and  supplemental  complaint  is  hereby  accepted  in 

County,  Oregon,  this  15th  day  of  April, 

1916,  by  receiving  a  true  copy  thereof,  duly  certified 
to  as  such  by  Jno.  M.  Gearin,  of  attorne}'  for  plain- 
tiff. 

L.  A.  LILJEQVIST, 
Attorney  for  defendant  Coos  County,  County 

Clerk,  County  Treasurer  and  Sheriff. 
W.  U.  DOUGLAS, 
Attorney  for  First  National  Bank  of  Coos  Bay. 

Filed  April  17,  1916. 

G.  H.  MARSH, 

Clerk. 
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And  afterwards,  to  wit,  on  the  22nd  day  of  April, 
191(),  there  was  duly  filed  in  said  Court  and 
cause,  a  Motion  of  the  defendant  First  National 
Bank  of  Coos  Bay,  to  strike  out  the  Amended 
Complaint,  in  words  and  figures  as  follows, 
to  wit: 

MOTION  OF  FIKST  NATIONAL  BANK  OF 

COOS  BAY  TO  STRIKE  OUT. 
Now  comes  the  defendant  First  National  Bank 
of  Coos  Bay  and,  for  itself  alone,  moves  the  Court 
to  strike  from  the  files  in  the  above  entitled  action 
the  first  amended  complaint  of  the  plaintiff  herein 
for  the  reason  that  the  same  is  sham,  frivolous  and 
irrelevant,  in  that  it  is  substantially  a  repetition  of 
the  plaintiff's   first   complaint   herein,   which   said 
complaint  was  demurred  to  by  this  defendant  for 
the  reason  that  the  Court  had  no  jurisdiction  of 
the  subject  matter  of  the  action,  among  other  causes, 
and  this  Court  heretofore  sustained  this  defendant's 
said  demurrer  on  the  ground  that  the  Court  had  no 
jurisdiction  of  the  subject  matter  of  said  action. 

W.  U.  DOUGLAS, 
Attorney  for  Defendant 
First  National  Bank  of  Coos  Bay. 
Filed  April  22,  1916. 

C.  H.  MARSH, 

Clerk. 

And  afterwards,  to  wit,  on  the  24th  day  of  April, 
lOlC),  there  was  duly  filed  in  said  Court  and 
cause,  a  Motion  of  Coos  County  and  others  to 


vs.  Southern  Oregon  Co.,  et  al.  19 

strike   out   the  Amended   Complaint,   in   words 
and  figures  as  follows,  to  wit : 

MOTION  OF  COOS  COUNTY  TO  STRIKE  OUT. 

Now  comes  Coos  County,  Robert  R.  Watson, 
County  Clerk  of  Coos  County,  A.  Johnson,  Jr., 
Sheriff  of  Coos  County,  and  T.  M.  Dimmick,  Treas- 
urer of  Coos  County,  appearing  for  themselves  alone 
and  not  for  their  co-defendants  jointly  and  sever- 
ally, move  to  strike  from  plaintiff's  Amended  and 
Supplemental  Complaint  all  of  subdivision  num- 
bered ten  therein  for  the  reason  that  the  same  is 
sham,  frivolous,  and  irrelevant. 

These  defendants  further  jointly  and  severally 
move  the  Court  for  an  order  striking  from  the  files 
in  the  above  entitled  action  the  Amended  and  Sup- 
plemental Complaint  of  the  plaintiff  herein  for 
the  reason  that  the  same  is  sham,  frivolous,  and 
irrelevant  in  that  it  is  substantially  a  repetition 
of  plaintiff's  original  complaint  filed  herein,  Avhich 
said  complaint  was  demurred  to  by  these  defend- 
ants for  the  reason  that  the  Court  had  no  jurisdic- 
tion of  the  subject  matter  of  the  action,  among  other 
causes,  and  this  Court  heretofore  sustained  this 
defendant's  said  demurrer  on  the  ground  that  the 
Court  had  no  jurisdiction  of  the  subject  matter  of 
said  action. 

LAWRENCE  A.  LILJEQVIST, 
Attorney  for  Defendants  above  named. 

Filed  April  24,  lOlG. 

G.  H.  MARSH, 

Clerk. 
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And  afterv/ards,  to  wit,  on  the  24tli  day  of  April, 
lOlG,  there  was  duly  filed  in  said  Court  and 
cause,  a  Demurrer  of  Coos  County  and  others 
to  the  Amended  Complaint,  in  words  and  figures 
as  follows,  to  wit : 

DEMURRER  OF  COOS  COUNTY  AND  OTHERS. 

Comes  now  the  defendants  Coos  County,  Robert 
R.  Watson,  County  Clerk  of  Coos  County,  A.  John- 
son, Jr.,  Sheriff  of  Coos  County,  Oregon,  and  T.  M. 
Dimmick,  Treasurer  of  Coos  County,  Oregon,  and 
appearing  for  themselves  and  not  for  their  co- 
defendants,  jointly  and  severally  demur  to  the 
Amended  and  Supplemental  Complaint,  and  to  the 
whole  thereof  upon  the  ground  and  for  the  reasons 
following,  that  is  to  say : 

I. 

It  appears  from  the  fact  of  the  Amended  and 
Supplemental  Complaint  that  this  Court  has  no 
jurisdiction  of  the  subject  matter  of  this  action. 

II. 

It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  the  subject  matter  of 
this  action  is  now  involved  in  a  certain  suit  pend- 
ing in  the  Circuit  Court  of  the  State  of  Oregon  for 
Coos  County,  Oregon,  wherein  Southern  Oregon 
Company,  alleged  by  the  Amended  and  Supple- 
mental Complaint  to  be  the  assignor  of  the  plaintiff, 
is  plaintiff;  and  wherein  W.  W.  Gage,  Sheriff  and 
Tax  Collector  of  Coos  County,  Oregon,  and  prede- 
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cesser  in  office  of  the  defendant  A.  Johnson,  Jr., 
is  defendant. 

III. 
It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  the  Amended  and 
Supplemental  Complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  if 
the  plaintiff  has  any  remedy  it  is  by  intervention 
in  the  Circuit  Court  of  Coos  County,  State  of  Ore- 
gon, in  the  case  of  Southern  Oregon  Company,  plain- 
tiff, vs.  W.  W.  Gage,  Sheriff  and  Tax  Collector,  and 
filing  a  petition  in  said  cause  in  the  Circuit  Court 
of  Coos  County,  Oregon,  praying  for  and  request- 
ing an  order  directing  the  payment  of  the  fund 
paid  into  said  Court  and  to  said  County  Clerk  as 
alleged  in  the  Amended  and  Supplemental  Com- 
plaint and  for  a  distribution  of  the  fund  to  the  per- 
son or  persons  or  corporate  body  entitled  thereto. 

IV. 

It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  the  sums  of  money 
the  subject  matter  of  this  action  were  deposited  in 
the  Circuit  Court  of  the  State  of  Oregon  for  Coos 
County,  to  be  retained  in  said  Circuit  Court  until 
the  final  determination  of  the  case  of  United  States 
of  America  against  the  Southern  Oregon  Company, 
formerly  pending  and  heretofore  determined  by. 
this  Court,  and  now  pending  on  appeal  in-  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for  the 
Ninth  Judicial  Circuit,  and  that  no  final  determina- 
tion of  said  case  has  been  had  or  made. 
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V. 

.Tliat  it  appears  from  the  face  of  the  Amended 
and  Supplemental  Complaint  that  the  moneys  there- 
in mentioned  are  legally  due  and  owing  from  the 
Southern  Oregon  Company  as  taxes  on  lands  owned 
by  said  Southern. Oregon  Company  in  Coos  County, 
Oregon ;  and  that  said  moneys  and  the  Avhole  thereof 
belong  to  the  defendant  Coos  County,  Oregon,  and 
its  officers  charged  by  law  with  the  custody  and 
keeping  of  tax  moneys   are  entitled   to  keep   and 
retain   the   same,   and   that   said   defendant   Coos 
County,  Oregon,   and  these  demurring  defendants 
are  entitled  to  apply  them  upon  delinquent  taxes  of 
said  Southern  Oregon  Company. 

That  it  appears  from  the  face  of  the  Amended 
and    Supplemental    Complaint    that    the    sums    of 
money  sought  to  be  recovered,  and  mentioned  in 
the    Amended    and    Supplemental    Complaint    are 
held  by  or  claimed  by  the  defendant  T.  M.  Dimmick, 
as  County  Treasurer  of  Coos  County,  Oregon,  as 
the  moneys  of  said  Coos  County;  and  that  Coos 
County,  Robert  K.  Watson,  County  Clerk  of  Coos 
County,  A.  Johnson,  Jr.,  Sheriif  of  Coos  County,  and 
T.  M.  Dimmick,  did  not  nor  did  their  predecessors 
in  office,  title  or  interest  at  any  time  take  or  receive 
the  same  from  the  plaintiff  or  its  assignor  for  the 
use  of  the  plaintiif  or  its  assignor. 

VII. 
It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  there  is  a  defect  of 
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parties  defendant  in  this,  that  the  Circuit  Court  of 
the  State  of  Oregon  in  and  for  the  County  of  Coos 
is  not  a  defendant  herein,  nor  are  any  of  the  Judges 
thereof,  to  wit,  either  the  Hon.  John  S.  Coke,  J.  W. 
Hamilton,   or   (}.   F.   Skipworth  parties   defendant 
herein,  and  it  appears  that  the  money  and  funds 
mentioned  in  said  Amended  and  Supplemental  Com- 
plaint is  now  in  custodia  legis  and  has  been  de- 
posited with  T.  M.  Dimmick,  the  County  Treasurer 
herein,  pursuant  to  the  order  of  said  Circuit  Court. 
LAWRENCE  A.  LIL JEQVIST, 
Attorney  for   Defendants   Coos   County, 
Robert  R.  Watson,  County  Clerk  of  Coos 
County,  A.  Johnson,  Jr.,  Sheriff  of  Coos 
County,    Oregon,    and    T.    M.    Dimmick, 
Treasurer  of  Coos  County,  Oregon. 

I  hereby  certify  that  I  am  an  attorney  of  this 
Court ;  that  I  have  read  the  foregoing  demurrer,  and 
that  in  my  opinion  the  same  is  well  founded  in  law^, 
and  that  the  same  is  not  filled  for  delay. 

LAWRENCE  A.  LILJEQVIST. 

riled  April  24,  191G. 

G.  H.  MARSH, 

Clerk. 


And  afterwards,  to  Avit,  on  the  1st  day  of  May,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  a 
Demurrer  of  the  First  National  Bank  of  Coos 
Bay  to  the  Amended  Complaint,  in  words  and 
figures  as  follows,  to  wit : 
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DEMURKER  OF  FIRST  NATIONAL  BANK  OF 

COOS  BAY. 
Conies  now  the  First  National  Bank  of  Coos 
Bay,  one  of  the  defendants  above  named,  appear- 
ing for  itself  alone,  and  not  for  its  co-defendants, 
and  demnrs  to  the  complaint  of  plaintiff  herein  upon 
the  grounds  and  for  the  reasons  following,  that  is 
to  say  : 

1.  It  appears  from  the  face  of  the  complaint 
that  this  Court  has  no  jurisdiction  of  the  subject 
matter  of  this  action. 

2.  That  there  is  a  defect  of  parties  defendant 
therein  for  the  reason  that  the  Circuit  Court  of  the 
State  of  Oregon,  for  Coos  County,  is  not,  nor  are 
the  judges  thereof,  nor  any  of  them,  to-wit,  J.  W. 
Hamilton,  John  S.  Coke,  Jr.,  and  G.  F.  Skipworth, 
made  parties  defendant  in  said  complaint;  and  the 
complaint  on  its  face  shows  that  the  money  sought 
to  be  recovered  from  the  defendants  above  named 
is  on  deposit  with  and  in  the  said  Circuit  Court  of 
the  State  of  Oregon  in  and  for  the  County  of  Coos, 
iuul  is  wholly  subject  to  the  orders,   control  and 
jnrisdiction  of  said  Court,  and  not  the  control  and 
possession  of  these  defendants  or  any  of  them. 

3.  It  appears  from  the  face  of  the  complaint 
that  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

4.  That  it  appears  from  the  complaint  that  the 
sum  of  money  sought  to  be  recovered  under  plain- 
tiff's complaint  is  held  by  this  defendant  First  Na- 
tional Bank  of  Coos  Bay,  at  Marshfield,  as  a  de- 
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positoiy  for  the  defendant  T.  M.  Dimmick,  as  Treas- 
urer of  Coos  County,  Oregon,  subject  to  the  orders, 
control  and  jurisdiction  of  the  Circuit  Court  of  the 
State  of  Oregon,  in  and  for  the  Count}^  of  Coos, 
and  that  the  defendant  at  no  time  took  or  received 
the  same  from  the  plaintiff  or  its  assignor,  nor  is 
now  holding  the  same  for  the  use  and  benefit  of 
the  plaintiff  or  its  assignor. 

W.  U.  DOUGLAS, 
Attorney  for  Defendant 
First  National  Bank  of  Coos  Bay. 

Filed  May  1,  1916. 

a.  H.  MARSH, 

Clerk. 


And  afterwards,  to  Avit,  on  Monday,  the  15th  day  of 
May,  1916,  the  same  being  the  61st  Judicial  day 
of  the  regular  March,  1916,  term  of  said  Court; 
Present:  the  Honorable  Robert  S.  Bean,  United 
States  District  Judge  presiding,  the  following 
proceedings  were  had  in  said  cause,  to-wit : 

ORDER  SUSTAINING  DEMURRERS: 
JUDGMENT. 

NoAv,  at  this  day,  come  the  plaintiff  by  Mr.  John 
M.  Gearin,  of  counsel,  whereupon  this  cause  comes 
on  to  be  heard  by  the  Court  upon  the  motion  of  the 
defendants  to  strike  out  parts  of  the  amended  com- 
plaint herein,  said  defendants  not  appearing;  on 
consideration  whereof,  it  is  ordered  and  adjudged 
that  said  motion  be,  and  the  same  is  hereby  denied, 
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and  thereupon  this  cause  comes  on  to  be  heard  upon 
the  several  demurrers  to  said  amended  complaint; 
on  consideration  whereof,  it  is  ordered  and  adjudged 
that  said  demurrers  be,  and  the  same  are  hereby 
sustained  and  that  the  amended  complaint  herein 
be,  and  the  same  is  hereby  dismissed,  and  that  said 
defendants  have  and  recover  of  and  from  said  plain- 
tiff their  costs  and  disbursements  taxed  herein  at 
$ 


And  afterwards,  to  wit,  on  the  5th  day  of  July,  191G, 
there  was  duly  filed  in  said  Court  and  cause,  a 
Petition  for  Writ  of  Error,  in  words  and  figures 
as  follows,  to  wit : 

PETITION  FOR  WRIT  OF  ERROR. 

Now  comes  the  Menasha  Wooden  Ware  Com- 
pany, a  corporation,  plaintiff  herein,  and  says  that 
on  or  about  the  15th  day  of  May,  1916,  this  Court 
entered  judgment  herein  in  favor  of  the  defendants 
and  against  this  plaintiff,  sustaining  the  demurrers 
to  this  plaintiff's  Amended  Complaint  and  dismiss- 
ing plaintiff's   Amended   Complaint   and   directing 
judgmmt  for  the  defendants  for  their  costs  and 
disbursements,  in  which  judgment  and  the  proceed- 
ings had  prior  thereunto  certain  errors  were  com- 
mitted to  the  prejudice  of  this  plaintifi^,  all  of  which 
will  more  in  detail  appear  from  the  Assignment  of 
Errors  Avhich  is  filed  with  this  Petition; 

Wherefore,  this  plaintiff  prays  that  a  Writ  oi 
Error  may  issue  in  this  behalf  to  the  United  States 
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Circuit  Court  of  Appeals  for  tlie  Ninth  Circuit  for 
the  correction  of  error  so  complained  of,  and  that 
a  transcript  of  the  record,  proceedings  and  papers 
in  this  cause,  duly  authenticated,  may  be  sent  to 
the  said  Circuit  Court  of  Appeals.  And  plaintiff, 
petitioner  herein,  prays  that  the  judgment  rendered 
in  this  cause  as  above  described  may  be  reversed, 
held  for  naught  and  that  said  cause  be  remanded 
for  further  proceedings. 

MENASHA  WOODEN  WAHE  COMPANY, 

Petitioner. 
DOLPH,  MALLOEY,  SIMON  &  GEARIN, 

Attorneys  for  Petitioner. 

Filed  July  5,  1916. 

G.  H.  MARSH, 

Clerk. 


And  afterwards,  to  wit,  on  the  5th  day  of  July,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  an 
Assignment  of  Errors,  in  words  and  figures  as 
follows,  to  wit: 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  this  action  in  connection  with 
its  Petition  for  a  Writ  of  Error,  makes  the  folloAV- 
ing  Assignment  of  Errors,  which  it  avers  occurred 
upon  the  trial  of  the  cause,  to  wit : 

First.  The  District  Court  of  the  United  States 
for  the  District  of  Oregon  erred  in  sustaining  the 
demurrer  of  the  defendants  Coos  County;  Robert 
R.  Watson,  Clerk  of  Coos  County;  A.  Johnson,  Jr., 
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Sheriff  of  Coos  County,  and  T.  M.  Dimniick,  Treas- 
urer of  Coos  County,  Oregon,  to  plaintiff's  Amended 
Complaint. 

Second.  The  said  ( 'ourt  erred  in  sustaining  the 
demurrer  of  the  defendant  The  First  National  Bank 
of  Coos  Bay,  to  plaintiff's  Amended  Complaint. 

Third.  The  said  Court  erred  in  not  overruling 
the  demurrer  of  the  defendants  Coos  County;  Rob- 
ert R.  Watson,  Clerk  of  Coos  County;  A.  Johnson, 
Jr.,  Sheriff  of  Coos  County,  and  T.  M.  Dimmick, 
Treasurer  of  Coos  County,  Oregon,  to  plaintiff's 
Amended  Complaint. 

Fourth.  The  said  Court  erred  in  not  overruling 
the  demurrer  of  defandant  The  First  National  Bank 
of  Coos  Bay  to  plaintiff's  Amended  Complaint. 

Fifth.  The  said  Court  erred  in  dismissing  plain- 
tiff's Amended  Complaint. 

Sixth.     The  said  Court  erred  in  awarding  and 
entering  judgment  in  favor  of  the  defendants  and 
against  this  plaintiff  for  costs  and  disbursements. 
DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Plaintiff. 
Filed  July  5,  1916. 

O.  H.  MARSH, 

Clerk. 

And  afterwards,  to  wit,  on  Wednesday,  the  5th  day 
of  July,  1916,  the  same  being  the  2nd  Judicial 
day  of  the  regular  July,  1916,  term  of  said 
Court;  Present:  the  Honorable  Robert  S.  Bean, 
United  States  District  Judge  presiding,  the  fol- 
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loAviiig  proceedings  were  liad  in  said  cause,  to 

wit : 
ORDER  ALLOWING  WRIT  OF  ERROR. 

On  this  5th  day  of  July,  1916,  came  the  plain- 
tiff, by  its  attorneys,  and  filed  herein  and  pre- 
sented to  the  Court,  its  Petition  praying  for  the 
allowance  of  a  Writ  of  Error  intended  to  be  urged 
by  it  and  praying  also  that  a  transcript  of  the 
record  and  proceedings  and  papers  upon  which  the 
judgment  herein  was  rendered,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  9th  Judicial  Circuit,  and  that  such 
other  and  further  proceedings  may  be  had  as  may 
be  proper  in  the  premises. 

On  consideration  whereof,  the  Court  does  allow 

the  Writ  of  Error  upon  the  plaintiff  giving  bond 

according  to  laAV,  in  the  sum  of  Two  Hundred  and 

Fift}^  Dollars,  which  shall  operate  as  a  supersedeas 

bond. 

R.  S.  BEAN, 

Judge. 

Filed  July  5,  1916. 

G.  H.  MARSH, 

Clerk. 

And  afterwards,  to  wit,  on  the  5th  day  of  July,  1916, 
there  was  duly  filed  in  said  Court  and  cause,  a 
Bond  on  Writ  of  Error,  in  words  and  figures  as 
follows,  to  wit : 

BOND  ON  WRIT  OF  ERROR. 
Know   All   Men   by   These   Presents,   That   the 
Menasha  Wooden  Ware  Company,  a  corporation, 
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as  principal,  and  Mainland  Casualty  Company,  a 
cori)oration  organized  under  the  laws  of  the  State 
of  Baltimore,  and  authorized  to  do  business  in  the 
State  of  Oregon,   as   surety,   are  held   and  firmly 
bound  unto  the  said  defendants  above  named,  in 
the  full  and  just  sum  of  Two  Hundred  and  Fifty 
Dollars    ($250.00)    to  be  paid  to  the  said  defend- 
ants,  their   attorneys,   successors   and   assigns;   to 
which  payment  well  and  truly  to  be  made,  Ave  bind 
ourselves  and  our  and  each  of  our,  successors  and 
assigns,  jointly  by  these  presents.    Sealed  with  our 
seals  and  dated  this  5th  day  of  July,  A.  D.  191G; 
and, 

Whereas,  lately  at  a  District  Court  of  the  United 
States  for  the  District  of  Oregon,  in  a  suit  pending 
in  said  Court  between  the  said  plaintiff,  and  the 
defendants  above  named,  a  judgment  was  rendered 
against  the  said  plaintiff,   and  the   said  plaintiff 
having  obtained  a  Writ  of  Error  and  filed  a  copy 
thereof  in  the  Clerk's  office  of  the  said  Court  to 
reverse  the  judgment  in  the  aforesaid  suit,  and  a 
citation  directed  to  the  defendants   above  named 
citing  and  admonishing  them  to  be  and  appear  at 
a   session  of  the  United   States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the 

City  of  San  Francisco,  in  said  Circuit,  on  the 

^^ay  of next. 

Now,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  plaintiff  shall  prosecute  said 
Write  of  Error  to  effect  and  answer  all  damages 
and  costs  if  it  fail  to  make  the  said  plea  good,  then 
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the  above  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of: 

MENASHA  WOODEN  WAEE  COMPANY,       . 
By  DOLPH,  MALLORY,  SIMON  &  GEARIN. 

Jno.  M.  Gearin, 

Attorney. 

[Seal,  Maryland  Casualty  Company.] 

MARYLAND  CASUALTY  COMPANY, 

By  Gee.  S.  Rodgbrs, 

Its  Attorney. 

By  J.  F.  Gannon, 

Its  Attorney. 

Examined  and  approved  this  5th  day  of  July, 
1916. 

R.  S.  BEAN, 

Judge. 

Filed  July  5,  1916. 

G.  H.  MARSH, 

Clerk. 
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United  States  of  America,  ] 
District  of  Oregon.  j 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  pur- 
suant to  the  foregoing  Writ  of  Error,  and  in 
obedience  thereto,  do  hereby  certify  that  the  fore- 
going printed  transcript  of  record  in  the  case  in 
which  Menasha  Wooden  Ware  Company  is  plain- 
tiff, and  plaintiff  in  error,  and  the  Southern  Oregon 
Company,  The  First  National  Bank  of  Coos  Bay, 
and  others  are  defendants,  and  defendants  in  error, 
has  been  prepared  by  me  in  accordance  with  the  law 
and  the  rules  of  Court,  and  in  accordance  with  the 
direction  of  the  praecipe  for  transcript  filed  in 
said  cause  by  said  plaintiff  in  error,  and  that  the 
said  transcript  is  a  full,  true  and  correct  transcript 
of  the  record  and  proceedings  had  in  said  Court  in 
said  cause  designated  by  the  said  praecipe  to  be 
included  herein,  as  the  same  appear  of  record  and 
on  file  at  my  office  and  in  my  custody. 

And  I  further  certify  that  the  cost  of  the  fore- 
going transcript  is  $  for  printing  said 
record,  and  that  the  same  has  been  paid  by  said 
plaintiff  in  error. 

In  testimony  hereof  I  have  hereunto  set  my  hand 

and  affixed  the  seal  of  said 
Court  at  Portland  in  said 

district  this day 

of  August,  1916. 

Clerk. 
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SOUTHERN  OREGON  COMPANY,  a  corporation ; 
COOS  COUNTY;  ROBERT  R.  WATSON,  Coun- 
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Brief  on  Beijalf  of  plaintiff  in  Crror 

Upon  Writ  of  Error 

to  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 


This  case  comes  here  upon  a  Writ  of  Error  to 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  to  review  the  decision  of  that  Court 
sustaining  a  demurrer  to  Plaintiff's  Amended  Com- 
plaint, and,  plaintiff  declining  to  plead  further, 
in  entering  judgment  against  plaintiff  for  costs. 


For  a  clear  imderstanding  of  the  points  in- 
volved, the  following  concrete  statement  of  the  alle- 
gations of  the  complaint  may  be  considered  as 
accurately  outlining  plaintiff's  position. 

I. 

On  the  second  day  of  July,  1912,  the  Southern 
Oregon  Company  brought  suit  in  the  Circuit  Court 
of  the  State  of  Oregon  for  Coos  County  against 
W.  W.  Gage,  Sheriff  and  Tax  Collector  of  Coos 
County,  to  restrain  said  Sheriff  from  advertising 
the  property  of  the  said  Southern  Oregon  Compan}^ 
for  sale  for  delinquent  taxes  or  from  issuing  tax 
delinquency  certificates  against  plaintiff's  property. 

II. 

The  complaint  in  the  suit  of  the  Southern  Ore- 
gon Company  against  Gage,  while  not  pleaded  in 
the  complaint  in  this  suit,  Avas  used  in  the  argu- 
ment by  both  sides  and  its  terms  admitted,  and  it 
may  be  considered  noAV  as  before  the  Court.  That 
said  complaint  contained  an  offer  by  the  Southern 
Oregon  Company  to  pay  into  Court  an  amount  of 
money  equal  to  the  taxes  upon  the  lands  of  the 
said  Southern  Oregon  Companj^^  the  money  to  be 
delivered  to  defendant  (Gage)  upon  a  contingency, 
Avhich  was  stated  as  follows : 

"The  plaintiff  is  ready  and  willing  and  able 
to  pay  all  moneys  now  appearing  to  be  due  as 
taxes  upon  said  lands  as  shown  by  the  tax 
rolls  of  said  county  either  into  the  hands  of  the 
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Clerk  of  this  Court  or  into  the  hands  of  a  re- 
ceiver to  be  appointed  by  this  Court,  and  the 
plaintiff  now  brings  said  monej^  into  Court  and 
offers  to  pay  the  same  either  into  the  hands 
of  the  Clerk  of  this  Court  or  into  the  hands 
of  a  receiver  to  be  appointed  by  this  Court, 
upon  an  order  of  this  Court,  requiring  said 
Clerk  or  receiver  to  hold  said  moneys  in  trust, 
to  be  delivered  to  defendant  if  it  shall  finally 
be  decided  by  the  United  States  Court  where 
said  cause  is  now  pending,  that  said  lands  are 
subject  to  taxation,  but  to  be  repaid  to  this 
plaintiff  in  case  it  shall  be  decided  by  said 
Court  that  said  aforesaid  lands  are  the  prop- 
erty of  the  United  States  of  America." 

That  said  bill  of  complaint  prayed  for  an  order 
temporarily  restraining  the  said  Gage  from  adver- 
tising the  property  of  said  Southern  Oregon  Com- 
pany or  from  issuing  delinquency  tax  certificates, 
and  furthermore,  prayed  for  an  order  appointing 
a  receiver  to  receive  the  money  to  be  so  deposited 
by  the  Southern  Oregon  Company,  and  for  an  order 
requiring  the  defendant  (Gage)  to  issue  and  de- 
liver to  said  receiver  tax  receipts  for  all  the  taxes 
then  due  upon  the  lands. 

in. 

That  immediately  upon  filing  said  complaint, 
and  on  the  third  day  of  July,  1912,  the  Court  ex 
parte  made  the  following  order : 


"This  matter  now  coming  on  to  be  heard 
the  Court  having  read  the  complaint  herein  and 
being  fully  advised  in  the  premises  and  the 
Court  being  satisfied  that  this  is  the  proper 
case  for  the  issuance  of  a  temporary  order  of 
injunction, 

It  is  hereby  ordered  that  upon  the  payment 
to  the  Clerk  of  this  Court  by  the  plaintiff,  the 
amount  of  mone}^  shown  by  the  tax  rolls  of 
Coos  County,  Oregon,  to  be  due  from  the  plain- 
tiff' as  taxes  upon  the  lands  assessed  to  the 
plaintiff  as  owners,  the  defendant  W.  W.  Gage 
as  tax  collector  for  said  county  shall  also  de- 
liver to  the  Clerk  of  this  Court  proper  tax 
receipts  for  such  taxes,  and  the  said  Clerk 
shall  hold  and  retain  said  money  and  tax  re 
ceipts  until  the  final  determination  of  the  case 
of  United  States  of  America  vs.  the  Southern 
Oregon  Company  now  i)ending  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Oregon,  Ninth  Judicial  Circuit,  in  whatever 
court  said  case  may  be  finally  determined;  and 
upon  such  final  determination  if  the  real  estate 
described  in  the  complaint  shall  be  held  to  be 
the  property  of  the  United  States  then  said 
money  so  deposited  with  the  Clerk  shall  be  re- 
turned to  the  plaintiff,  but  if  it  be  therein  de- 
cided that  said  real  estate  does  not  belong  to 
the  United  States,  then  said  money  shall  be 
paid  over  by  the  Court  to  the  defendant  herein ; 


unless  it  shall  meanwhile  be  otherwise  ordered 
by  this  Court. 

It  is  further  ordered  that  the  defendant, 
W.  W.  Gage,  as  sheriff  and  tax  collector  of  said 
county  do  hereafter  refrain  from  advertising 
any  of  said  land  or  any  part  thereof  for  sale 
for  the  paj^ment  of  delinquent  taxes  and  that 
he  do  refrain  from  issuing  any  tax  delinquency 
certificates  against  any  of  said  land  until  the 
further  order  of  this  Court  or  a  Judge  thereof." 

IV. 

That  a  demurrer  was  filed  by  the  defendant 
Gage  to  the  complaint  of  the  Southern  Oregon  Com- 
pany in  said  case.  It  was  claimed  in  the  argu- 
ment in  the  Court  below  by  defendant's  counsel  and 
is  admitted  by  plaintiff  in  error,  that  the  decision 
on  said  demurrer  was  delayed  until  the  third  day 
of  July,  1914,  awaiting  the  opinion  of  the  Supreme 
Court  of  the  State  of  Oregon  in  the  case  of  the 
Southern  Oregon  Company  against  Quine,  70  Ore- 
gon, page  63.  This  opinion  was  announced  March 
3rd,  1914,  and  rehearing  denied  April  7th,  1914. 

V. 

On  the  third  day  of  July,  1914,  the  Court  made 
and  entered  the  following  decree : 

"Comes  on  now  to  be  heard  the  demurrer 
of  defendant  to  the  complaint  and  demurrer 
of  defendant  to  the  supplemental  complaint  and 
the  plaintiff  appearing  by  A.  S.  Hammond,  one 


C) 

of  its  attorneys,  and  the  defendant  appearing 
by  L.  A.  Ijiljecivist,  District  Attorne,y,  liis  attor- 
ney, and  the  Conrt  having  considered  said  de- 
ninrrer  and  each  of  them,  and  being  advised  in 
the  premises. 

It  is  considered,  ordered  and  adjudged  that 
said  demurrers  be  and  each  of  them  is  sustained. 

And  the  plaintiff  stating  in  open  Court  that 
it  Avould  stand  upon  its  Complaint  and  Supple- 
mental Complaint  and  did  not  desire  to  amend 
or  plead  further. 

It  is  considered,  ordered,  adjudged  and 
decreed  that  plaintiff's  suit  be  and  the  same  is 
hereby  dismissed  and  all  restraining  orders 
heretofore  entered  be  and  the  same  are  hereby 
vacated  and  the  temporary  injunction  issued 
herein  is  hereby  set  aside  and  said  orders  re- 
voked, and  it  is  further  decreed  that  defendant 
have  and  recover  his  costs  and  disbursements 
issued  herein  and  that  execution  issue  there- 
for." 

This  decree  was  appealed  from  b}^  the  Southern 
Oregon  Company  and  on  the  13th  day  of  April, 
1915,  the  Supreme  Court  of  the  State  of  Oregon 
duly  affirmed  said  decree.  (Southern  Oregon  Co. 
vs.  Gage,  76  Or.  p.  427.) 

VI. 

Neither  W.  W.  Gage,  the  Sheriff  in  office  at  the 
time  the  suit  of  the  Southern  Oregon  Company 
against  Gage  was  brought,  nor  the  defendant  A. 


Johnson,  Jr.,  who  is  the  present  Sheriff  and  Tax 
Collector  of  Coos  County,  Oregon,  ever  delivered 
to  the  said  Clerk  of  Coos  Connty,  Oregon,  any  tax 
receipts  or  receipt  on  account  of  any  taxes  referred  to 
in  the  complaint  of  the  said  suit  of  the  Southern  Ore- 
gon Company  against  Gage. 

VII. 

That  all  the  money  described  in  the  complaint 
in  this  case  belongs  to  the  plaintiff.  The  Menasha 
Wooden  Ware  Company,  and  that  plaintiff  has 
duly  demanded  repayment  of  the  same  to  plaintiff, 
which  demand  was  made  upon  each  of  the  two 
banks,  upon  the  Treasurer  and  Clerk  of  Coos  Coun- 
ty, and  payment  has  been  refused. 

VIII. 

That  the  said  suit  of  the  Southern  Oregon  Com- 
pany against  W.  W.  Gage  is  ended  and  no  further 
order  can  be  made  therein.  That  Sec.  3G93  and 
3694,  Lord's  Oregon  Laws,  provide  for  the  issuance 
of  certificates  of  delinquency  for  unpaid  taxes  and 
the  manner  of  their  foreclosure.  That  all  the  cer- 
tificates of  delinquency  issued  against  the  property 
of  the  Southern  Oregon  Company  for  the  taxes  in- 
volved in  the  said  suit  of  the  Southern  Oregon 
Company  against  Gage  are  now  being  foreclosed 
in  the  manner  provided  by  Sees.  3G93-3694,  L.  O.  L., 
and  this  Avithout  any  reference  to  the  said  suit  of 
the  Southern  Oregon  Company  against  Gage. 
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IX. 

Under  the  Oregon  statute  providing  for  the  tax- 
ation of  propert}^  and  collection  of  taxes,  the  tax 
on  real  estate  can  be  collected  only  from  the  real 
estate  taxed.  Under  the  law,  prior  to  1907,  this 
was  different.  A  Avarrant  for  the  collection  of  de- 
linquent taxes  was  deemed  an  execution  against 
property  and  might  be  levied  on  the  land  taxed  or 
any  other  property  of  the  delinquent  taxpayer.  But 
this  was  changed  by  the  Act  of  the  Legislature  of 
February  28,  1907,  and  delinquent  taxes  are  now 
collected  in  accordance  with  the  terms  of  Sections 
3693  to  and  including  3705,  Lord's  Oregon  Laws, 
and  not  otherwise. 


THE  DEFENDANT'S  CONTENTION. 

While  numerous  demurrers  and  motions  have 
been  filed  by  the  different  defendants  directed 
against  the  complaint,  they  all  revolve  around  two 
propositions : 

(a)  An  action  for  money  had  and  received 
will  not  lie  upon  the  facts  set  out  in  plaintiff's 
complaint. 

(b)  Even  conceding  that  plaintiff  has  rights 
in  the  premises  and  is  entitled  to  demand  the 
return  of  its  money,  yet  the  money  held  by  the 
banks  is  in  custodia  legis  and  therefore  the 
plaintiff  cannot  sue  for  its  recovery  but  must 
apply  to  the  Circuit  Court  of  Coos  County  for 
an  order  of  distribution. 


We  will  endeavor  to  answer  these  propositions 
in  the  order  of  their  presentation,  and,  first : 

ACTION  FOR  MONEY  HAD  AND  RECEIVED. 

The  action  for  Money  Had  and  Received  is  a 
quasi-equitable  action  and  the  scope  of  the  relief 
granted  by  the  Court  in  cases  where  this  action 
lies  is  not  restricted  by  any  technical  rule.  The 
Court  recognizes  the  situation  in  each  case  and  by 
its  decree  meets  its  requirements.  We  cite  the 
Court  to  the  following  authorities  in  support  of 
our  complaint: 

"The  question  in  an  action  for  money  had 
and  received  is,  to  which  party  does  the  money 
in  equity,  justice  and  law  belong?  All  that 
plaintiff  need  show  is  that  the  defendant  holds 
money  which  in  equity  and  good  conscience  be- 
longs to  him  (plaintiff)."    27  Cyc.  854. 

"The  rule  is  Avell  settled  that  an  action  for 
money  had  and  received  will  lie  to  recover 
money  paid  by  plaintiff  to  defendant  for  a  con- 
sideration which  has  wholly  failed."  27  Cyc. 
855. 

"In  an  action  for  money  had  and  received 
it  is  immaterial  how  the  money  may  have  come 
into  the  defendant's  hands  and  the  fact  that 
it  was  received  from  a  third  person  will  not 
affect  his  liability,  for  in  equity  and  good  con- 
science he  is  not  entitled  to  hold  it  against  the 
true  owner."    27  Cyc.  864. 
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In  Hexter  v.  Poppleton,  9  Oregon,  page  483,  Lord, 
C.  J.,  said: 

''This  is  an  action  for  money  had  and  re- 
ceived by  the  defendant  to  the  plaintiff's  use. 
It  is  said,  in  general,  to  lie  for  money  which, 
ex  sacqiio  ct  bono,  the  defendant  ought  to  re- 
fund as  for  money  paid  by  mistake,  or  upon  a 
consideration  which  happens  to  fail,  or  for 
money  obtained  by  imposition  or  extortion,  or 
oppression,  or  taking  an  undue  advantage  of 
a  party's  situation,  contrary  to  laws  made  for 
the  protection  of  persons  under  these  circum- 
stances, and  a  sale  made  with  such  knoAvledge 
on  the  part  of  the  party  who  causes  it  to  take 
place,  renders  him  liable  in  an  action  for  money 
had  and  received."  (Herman  on  Executions, 
Sec.  340,  and  authorities  cited  in  the  note.) 

"Lord  Mansfield  calls  the  action  of  assump- 
sit for  money  had  and  received,  'a  liberal  action 
founded  upon  large  principles  of  equity,'  and 
applicable  Avherever  the  debtor,  having  received 
money,  cannot  conscientiously  retain  it." 
(Moses  V.  McFarlone,  2  Burr.  1005.) 

In  Stewart  v.  Phy,  11  Oregon,  pp.  335-336,  the 
Court  said : 

"Payment  for  Special  Purpose — Action  for 
Money  Had  and  Keceived.  An  action  for  money 
had  and  received,  lies  to  recover  back  money 
paid  by  a  debtor  to  his  creditor,  to  be  applied 
in  satisfaction  of  a  particular  obligation,  w^hen 
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the  same  is  not  so  applied,  and  the  obligation 
is  othewise  discharged.  It  is  not  necessary  in 
such  action  to  allege  a  promise  to  repay." 

"It  appears  from  the  allegations  that  the 
respondent  has  money  belonging  to  the  appel- 
lant to  the  anionnt  for  which  judgment  is  de- 
manded, in  his  hands,  which  he  clearly  has  no 
right  to  retain  from  the  appellant,  and  we  think 
the  action  lies." 

Crane  v.  Euney,  26  Federal,  pp.  15-16: 

"Money  Keceived  on  Erroneous  Judgment. 

"Where  money  is  received  on  an  erroneous 
judgment  bj^  a  party  thereto,  the  law,  on  a 
reversal  of  the  same,  raises  an  obligation 
against  such  party  to  restore  the  amount,  which 
obligation  may  be  enforced  by  an  action  as  for 
money  had  and  received  to  the  use  of  the  plain- 
tiff therein." 

"The  law  is  well  settled  that  on  the  reversal 
of  a  judgment  an  obligation  arises  on  the  part 
of  the  party  to  the  record  who  has  received  the 
benefit  of  the  erroneous  judgment  to  make  resti- 
tution to  the  other  party  of  or  for  what  he  has 
thereby  lost.  The  reversal  of  the  judgment 
gives  a  right  of  action  as  between  the  parties 
thereto,  and  creates  an  obligation  against  the 
one  who  has  had  the  benefit  of  the  same  to 
restore  to  the  other  what  he  has  thereby  lost. 
At  one  time  it  was  the  practice  to  obtain  this 
restitution,  either  by  a  writ  of  restitution  when 
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the  record  showed  Avhat  had  been  lost  or  what 
money  had  been  paid,  and  in  other  cases  by  a 
scire  facias  qiiare  restitutioneni  non,  issued 
out  of  the  Court  where  the  judgment  was  given. 
But  Avith  the  growth  of  the  action  for  money 
had  and  received,  these  proceedings  fell  into 
disuse,  and  the  obligation  to  restore  has  long 
since  been  enforced  by  action;  and  under  the 
code  there  is  no  other  remed}^  that  I  am  aware 
of."  Bank  of  U.  S.  v.  Bank  of  Washington, 
6  Pet.  17,  19;  Clark  v.  Pinney,  6  Cow.  299. 
And  see  Yates  v.  Joyce,  11  Johns,  140;  Hoster 
V.  Poppleton,  9  Ore.  482;  Kapalje  &  S.  Law 
Diet.,  ''Restitution,"  "Scire  Facias." 

Walsh  V.  National  Broadway  Bank,  32  N.  Y. 
Supp.  734-736 : 

"Money  Had  and  Received — When  Lies. 

"An  action  for  money  had  and  received  lies 
against  a  bank  with  which  money  belonging 
to  plaintiff  had  been  deposited  by  a  third  per- 
son in  his  own  name,  and  it  is  immaterial 
whether  or  not  the  bank  had  knowledge  of  the 
facts  when  it  received  the  deposits." 

"The  rule  must  be  regarded  as  well  estab- 
lished by  frequent  decisions  of  the  courts  in 
this  state  that,  so  long  as  money  or  property 
belonging  to  the  principal,  or  the  proceeds 
thereof,  may  be  traced  and  distinguished  in 
the  hands  of  the  agent,  or  his  representatives 
or  assignees,  the  principal  is  entitled  to  recover 
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it,  unless  it  has  been  transferred  for  value, 
without  notice.  In  other  words,  when  the  debt 
created  by  a  deposit  belongs  to  the  principal, 
instead  of  the  agent  Avho  made  it  in  his  own 
name,  the  bank,  upon  notice  of  the  facts,  must 
recognize  the  actual,  rather  than  the  nominal, 
depositor.  A^an  Alen  v.  Bank,  52  N.  Y.  1 ;  Baker 
V.  Bank,  100  N.  Y.  31  (2  N.  E.  452)  ;  Viets  v. 
Bank,  101  N.  Y.  563  (5  N.  E.  457)  ;  O'Connor 
V.  Bank,  124  N.  Y.  324,  332,  333  (26  N.  E.  816)  ; 
Holmes  v.  Gilman,  138  N.  Y.  369  (34  N.  E.  205). 
The  case  before  us  comes  clearly  within  this 
principle.  The  plaintiff,  by  this  action,  seeks 
to  recover  only  such  a  sum  as  remained  on 
deposit  Avith  the  defendant  after  notice  had 
been  given  to  it  of  the  plaintiff's  claim  of  title 
thereto.  The  case,  therefore,  is  free  from  hard- 
ship to  the  defendant,  which,  at  most,  will  be 
required  to  repay  to  the  plaintiff  only  such  sum 
as  it  would  have  been  compelled  to  pay  to  her 
attorney  at  the  present  time  if  such  notice  had 
not  been  given:  in  other  words,  payment  to  the 
principal  will  absolve  the  defendant  from  mak- 
ing payment  to  the  agent. 

"It  is  immaterial  whether  the  defendant 
knew  of  the  trust  when  it  received  the  deposit 
in  question.  Church,  C.  J.,  in  speaking  for  the 
Court  upon  this  subject  in  Van  Alen  v.  Bank, 
supra,  at  page  10,  says : 

"  'It  was  suggested  on  the  argument  that 
notice  to  the  bank  by  the  depositor  w^as  neces- 
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sar}^,  to  protect  the  riglits  of  the  phiintiff,  but 
this  is  not  so.  The  title  of  the  phiintiff  does 
not  depend  upon  whether  the  bank  knew  he 
had  a.  title  or  not.  That  rested  upon  other 
facts.  A  notice  to  the  bank  might  have  pre- 
vented any  transfer  or  the  creation  of  a  lien 
by  the  depositor,  or  prevented  the  bank  from 
taking  or  acquiring  such  lien  in  good  faith, 
but  could  not  otherwise  be  necessary  or  im- 
portant.' " 

And  in  Eoberts  v.  Ely,  supra,  Andrews,  J.,  who 
spoke  for  the  Court,  at  page  132,  113  N.  Y.,  and 
page  606,  20  N.  E.,  said : 

"It  is  immaterial,  also,  whether  the  original 
possession  of  the  money  by  the  defendant  was 
rightful  or  wrongful.  It  is  sufficient  that  the 
duty  exists  on  his  part,  created  by  the  circum- 
stances, to  account  for  and  pay  it  over  to  the 
plaintiff." 

In  Walsh  v.  National  Broadway  Bank,  33  N.  Y. 
Supp.  998-999,  the  Court  said : 

"Money  instrusted  to  an  agent  for  specific 
investment,  but  by  him  diverted  from  its  desti- 
nation, and  deposited  in  bank  to  his  personal 
account,  ma}^,  after  demand,  be  recovered  of 
the  bank  by  the  principal,  in  an  action  for 
money  had  and  received,  although  at  the  time  of 
the  deposit  the  bank  had  no  notice  of  plaintiff's 
right,  and  although  at  the  time  of  the  demand 
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the   plaintiff   did   not   present   the   depositor's 
check.    32  N.  Y.  Siipp.  734,  affirmed." 

"The  demurrer  concedes  that  the  money  was 
plaintiff's,  not  Breck's,  and  that  defendant 
holds  it  merely  as  a  depository  for  Breck.  But, 
being  the  money  of  plaintiff,  and  wrongfully 
deposited  by  Breck  to  his  own  account,  by  what 
right  may  the  defendant  retain  it  from  the  law- 
ful owner?  The  ansAver  is  that  by  the  deposit 
the  money  became  the  property  of  defendant, 
and  it  became  a  debtor  to  Breck  for  the  money. 
Undoubtedly,  this  is  the  relation  between  Breck 
and  the  bank ;  but  the  plaintiff  is  not  a  depositor 
with  the  defendant,  and  the  deposit  of  her 
money  by  Breck,  as  his,  Avas  utterly  ineffectual 
to  diA-est  her  title.  O'Connor  v.  Bank,  124  N.  Y. 
324,  333,  26  N.  E.  816.  In  the  absence  of  estop- 
pel, one  may  not  be  deprived  of  his  property 
by  the  Avrongful  act  of  another.  The  defend- 
ant's position  is  as  custodian  of  a  fund  to  Avhich, 
ex  aequo  rt  hono,  the  plaintiff  is  entitled;  and, 
by  virtue  of  elementary  principles,  she  may  re- 
claim it  in  a  common-la av  action,  even  though 
the  defendant  received  it  Avithout  notice  of  her 
right.  Roberts  v.  Ely,  113  N.  Y.  128  (20  N.  E. 
606)  ;  Chapman  v.  Forbes,  123  N.  Y.  532  (26  N.  E. 
3)  ;  Bank  v.  Peters,  123  N.  Y.  272  (25  N.  E.  319)  ; 
O'Connor  v.  Bank,  supra,  Refining  Co.  v.  Fan- 
cher,  145  X.  Y.  552,  557,  40  N.  E.  206." 

Garland  v.  Salem  Bank,  6  American  Decisions 
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"MOXEY  PAID  UNDER  MISTAKE— The 
indorser  of  a  promissory  note,  ignorant  that  a 
demand  had  not  been  duly  made  on  the  maker, 
nor  due  notice  given,  paid  the  amount  to  a  bank 
where  it  was  left  by  the  holder  for  collection, 
Avhich  amount  was  passed  to  the  holder's  credit 
by  the  bank.  Within  three  days,  the  indorser, 
having  discovered  his  mistake,  and  the  money 
not  yet  having  been  paid  over,  reclaimed  it 
from  the  bank.  It  was  held  the  indorser  could 
recover  the  money  from  the  bank,  although  after 
the  reclamation  they  had  paid  the  amount  to 
the  holder." 

In  Van  Alen  v.  American  National  Bank,  52  N.  Y. 
1-6-7,  the  Court  said : 

"Where  an  agent  deposits  in  a  bank,  to  his 
own  account,  the  proceeds  of  property  sold  by 
him  for  his  principal,  under  instructions  thus 
to  keep  it,  a  trust  is  imjiressed  upon  the  deposit 
in  favor  of  the  principal,  and  his  right  thereto 
is  not  affected  by  the  fact  that  the  agent  at  the 
same  time  deposits  other  money  belonging  to 
himself;  nor  is  it  affected  by  the  fact  that  the 
agent,  instead  of  depositing  the  identical 
moneys  received  by  him  on  account  of  his  prin- 
cipal, substitutes  other  moneys  therefor. 

"In  such  case,  in  an  action  brought  by  the 
principal  against  the  bank,  upon  its  refusal  to 
pay  upon  presentation  of  the  agent's  check  for 
the  amount  so  deposited,  the  bank  cannot  set 
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up  a  want  of  privity.    It  is  a  question  of  title 
solely." 

"It  is  said  that  the  secret  intention  of  Van 
Alen  &  Rice  cannot  effect  such  a  result.     Be 
tween  them  and  the  defendants  as  to  the  sub- 
stitution it  was  not  a  secret.    They  in  substance 
notified  the  plaintiff  that  they  had  placed  on 
deposit  the  proceeds  of  his  bonds  and  would 
keep  it  for  him.    They  did  deposit  the  amount 
which  they  treated  as  the  proceeds,  and  declared 
it  to  be  such.    Can  they  deny  it?    Can  anyone 
for  them?    If  I  send  a  note  to  an  attorney  to 
collect,  and  deposit  the  money  in  a  bank  in 
his  own  name  and  keep  it  for  me,  is  my  title  to 
the  money  impaired  because  he  fails  to  deposit 
the  identical  bills?    My  agent  collects  $100  rent 
for  me  and  puts  the  bills  in  one  pocket  and 
takes  the  same  amount  from  another  pocket 
and  deposits  it  and  notifies  me.    Are  my  rights 
gone  by  the  change   of  money?     I  think  not. 
Stripped  of  unsubstantial  forms,  the  case  pre- 
sented is  that  of  a  person  delivering  stock  or 
bonds  to  an  agent  for  sale  with  directions  to 
deposit  the  proceeds  in  a  bank  to  the  credit  of 
the  agent,  but  to  keep  it  in  that  way  for  him, 
and  the  agent  follows  the  directions.    Can  there 
be  a  doubt  as  to  the  ownership  of  the  money  as 
between  the  agent  and  principal  ?    Clearly  not." 

In  Beardslee  v.  Horton,  3  Michigan,  560-564,  the 
Court  said : 


18 

"'An  action  for  money  had  and  receiA^ed  will 
lie  where  the  defendant  has  in  his  possession 
money  which  in  equity  and  good  conscience  be- 
longs to  the  plaintiff,  and  it  is  not  essential  that 
there  should  be  an  express  promise  to  pay,  or 
any  privity  between  the  parties." 

'"The  case  of  Cooper  v.  Wrench  was  an  action 
of  assumpsit  for  money  had  and  received  against 
the  sheriff,  who  had  collected  the  money  in  an 
execution  in  favor  of  the  plaintift''s  assignor. 
The  court  held  the  action  maintainable." 

"In  the  case  of  Allen  v.  Impett,  the  court 
say :  'This  action  is  brought  to  recover  the 
amount  of  dividends  of  stock  to  which  the  bank- 
rupt was  entitled,  and  which  his  trustees  have 
received  since  the  bankruptcy  and  applied  to 
various  purposes;  with  full  notice  of  the  bank- 
ruptcy, they  refused  to  pay  the  money  to  the 
assignees.  There  cannot  be  any  difficulty  in 
sustaining  this  action,  the  whole  of  the  money 
having  been  virtually  received  by  the  trustees.'  " 

"In  the  case  of  Eddy  \.  Smith,  it  Avas  held 
that  a  purchaser  of  the  equity  of  redemption 
could  maintain  an  action  for  the  surplus  in  the 
hands  of  the  mortgagee  who  was  the  purchaser 
at  the  mortgage  sale." 

"It  will  be  found  upon  examination,  that  it 
is  not  essential  to  the  maintenance  of  this 
action,  that  there  should  be  any  express  prom- 
ise to  pay,  for  the  law  imi)lies  a  promise  where 
justice  imposes  a  duty." 
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In  The  Travellers'  Insurance  Company  v.  Health, 
95  Penn.  State,  ^S.'^-^SO,  the  Court  said  : 

"Restitution  is  not  of  mere  right.  It  is  fre- 
quently^ a  matter  of  grace  and  resting  in  a  sound 
discretion.  Where,  therefore,  the  Supreme 
Court,  upon  the  reversal  of  a  judgment  on  which 
the  money  was  made,  refused  to  grant  a  writ  of 
restitution,  said  refusal  is  not  a  bar  to  the 
recovery  of  the  money,  where  upon  a  second 
trial  the  verdict  was  for  the  defendant." 

"The  contention  in  the  sixth  assignment  is 
that  the  refusal  of  this  court  to  grant  a  writ  of 
restitution  immediately  upon  the  reversal  of  the 
first  judgment  is  a  bar  to  this  action.  We  do 
not  think  so.  Restitution  is  not  always  of 
right;  it  is  frequently  a  matter  of  grace,  and 
the  refusal  to  grant  the  writ  before  the  second 
trial  was  had,  and  the  right  of  the  insurance 
company  to  recover  the  amount  of  premiums 
collected  finally  determined,  cannot  be  a  bar  to 
the  present  suit  instituted  after  the  first  was 
ended.  In  Harger  v.  Commissioners  of  Wash- 
ington Co.,  2  Jones,  251,  it  is  said :  'Restitution 
is  not  of  mere  right.  It  is  ex  gratia,  resting  in 
the  exercise  of  a  souiul  discretion,  and  the  court 
will  not  order  it  where  the  justice  of  the  case 
does  not  call  for  it.'  In  refusing  the  order  of 
restitution  the  court  may  have  been  influenced 
by  the  fact,  apparent  on  the  record,  that  the 
plaintiff  in  error  was  guilty  of  laches  in  not 
prosecuting  his  first  Avrit  of  error  and  permit- 
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ting  the  same  to  be  non  prossed,  whereby  he 
lost  the  benefit  of  his  writ  as  a  supersedeas; 
but,  on  whatever  ground  it  may  have  been  re- 
fused, we  are  of  opinion  that  the  refusal  at  the 
time  and  under  the  circumstances  is  not  a  bar 
to  the  present  action." 

Critzer  v.  McConnell,  15  Illinois,  172: 

"Trust  Funds  —  Misapplication  —  Form  of 
Action. — If  A.  pays  money  to  B.  to  be  applied 
to  a  particular  purpose,  and  B.  delivers  the  same 
money  to  C.  to  be  applied  by  C.  to  the  same 
purpose,  if  C.  misapplies  the  money,  A.  may 
recover  the  money  back  from  C.  in  an  action 
for  money  had  and  received." 

Lawyers'   Keports,   Annotated,   Book   4,   p.   368 
(syllabus)  : 

"AN  ACTION  OF  ASSUMPSIT  MAY  BE 
MAINTAINED  by  the  owner  of  stolen  money, 
to  recover  the  amount  thereof  against  one  with 
whom  it  was  deposited  by  the  thief,  and  who, 
after  notice  of  the  owner's  rights,  paid  it  upon 
the  thief's  order  to  third  persons." 

Etna  Insurance  Co.  v.  Mayor,  etc.,  47  N.  E.  593 : 

"When  an  assessment  of  taxes  is  valid  on  its 
face,  but  is  void  in  fact  from  lack  of  jurisdiction 
in  the  assessors,  an  action  may  be .  maintained 
to  recover  money  involuntarily  paid  in  satisfac- 
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tion  thereof,  without  first  demanding  its  return, 
or  having  the  assessment  set  aside." 

Clark  V.  Pinney,  6  Cowen's  N.  Y.  299 : 

"Curia  per  Savage,  Ch.  J.  The  important 
question  in  this  case  is,  whether  indebitatus 
assumpsit  for  money  had  and  received,  lies  to 
recover  money  paid  on  an  execution  upon  a 
judgment,  which  was  afterwards  reversed. 

"The  general  proposition  is,  that  this  action 
lies  in  all  cases  where  the  defendant  has  in  his 
hands  money,  which,  ex  equo  et  bono,  belongs  to 
the  plaintiff.  When  money  is  collected  upon  an 
erroneous  judgment,  which,  subsequent  to  the 
payment  of  the  money,  is  reversed,  the  legal 
conclusion  is  irresistible  that  the  money  belongs 
to  the  person  from  whom  it  was  collected.  Of 
course,  he  is  entitled  to  have  it  returned  to  him. 
The  only  question  is,  whether  this  be  the  proper 
remedy." 

Cole  V.  Bates,  72  N.  E.  333 : 

"An  action  for  money  had  and  received  will 
lie  where  defendant  has  receiA^ed  money  to 
which  the  plaintiff  has  an  equitable  right; 
plaintiff  being  able  to  trace  the  money  in  quity 
into  defendant's  hands,  regardless  of  Avhether 
the  money  was  deceived  by  defendant  in  the 
first  instance." 
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It  is  apparent  from  these  autliorities  that  this 
action  is  ])r()j)(^rly  brought  for  Money  Had  and  Re- 
ceived for  IMaintilf's  Use  and  Benefit. 

In  such  an  action  it  is  immaterial  who  deposited 
the  money.  The  Court  will  not  inquire  who  depos- 
ited it,  how  it  was  deposited,  or  when. 

27  Cyc.  849. 

Peterson  v.  Joss,  12  Ore.  81. 

When  the  defendant  has  money  in  his  possession 
which  in  equity  and  good  conscience  he  cannot  re- 
tain, it  is  unnecessary  to  allege  a  contract  to  pay 
over.  The  law  implies  the  contract  creates  the 
liability  and  provides  the  means  for  its  enforce- 
ment. 

BUT  A  SINGLE  CAUSE  OF  ACTION. 

Something  was  said  in  the  argument  about  two 
causes  of  action  in  the  complaint.  There  is  but  one 
cause  of  action  in  each  complaint. 

SINGLE  CAUSE  OF  ACTION. 

When  a  single  and  continuous  purpose  runs 
through  an  etire  transaction,  made  up  of  various 
acts,  each  of  which  might  alone  constitute  a  cause 
of  action,  it  is  proper  to  set  up  all  the  facts  in  one 
count  as  a  single  cause  of  action.    31  Cyc.  119. 

In  Boyce  v.  Odell  Commission  Co.,  107  Fed.  58, 
an  action  to  recover  money  lost  in  gambling  on 
options — an  action  for  money  had  and  received — 
when  the  sums  claimed  were  paid  by  the  plaintiff  to 
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the  defendant  at  various  times  covering  a  period  of 
several  months,  it  was  held  that  all  of  the  trans- 
actions were  properly  set  up  in  a  ^ikgle  cause  of 
action,  the  court  saying: 

"It  is  oftentimes  a  nice  and  difficult  question 
to  determine  when  a  given  state  of  facts  may  be 
pleaded  in  a  single  paragraph  as  a  single  cause 
of  action,  and  when  those  facts  must  be  set  up 
in  separate  paragraph. 

"In  the  present  case  the  court  is  of  the  opin- 
ion that  the  facts  stated  in  the  complaint  con- 
stitute one  continuous  transaction  which  is 
properly  pleaded  in  the  single  count.  The  bets 
or  wagers  were  all  in  pursuance  of  the  common 
purpose,  to  carry  on  a  scheme  of  gambling  in 
margins.  *  *  ^=  One  single  and  continuous 
purpose  evidently  ran  through  the  entire  trans- 
action." 

The  court  cited  a  number  of  cases  from  various 
jurisdictions  to  sustain  this  ruling. 

The  rule  is  well  settled  that  an  action  for  Money 
Had  and  Received  will  lie  to  recover  money  paid  by 
plaintiff  to  defendant  for  a  consideration  which  has 
wholly  failed.    27  Cyc.  855. 

In  an  action  for  Money  Had  and  Received,  it  is 
immaterial  how  the  money  may  have  come  into  the 
defendant's  hands,  and  the  fact  it  was  received  from 
a  third  person  will  not  effect  his  liability  if,  in 
equity  and  good  conscience,  he  is  not  entitled  to 
hold  it  against  the  true  owner. 
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CUSTODIA  LEGIS. 

Passing  now  to  the  second  point  in  defendants' 
demurrer,  we  ^vill  discuss  the  doctrine  of  custodia 
legis.  There  is  no  dispute  between  counsel  for  de- 
fendants and  ourselves  as  to  this  doctrine,  which 
has  become  so  firmly  grafted  upon  judicial  proce- 
dure everywhere  that  it  may  be  regarded  as  fixed 
and  unchangeable.  It  is  as  to  the  definition  of  the 
principle  upon  which  it  rests  that  we  differ,  and  the 
sweep  of  its  application  in  the  present  case. 

Counsel  for  the  defendants  seem  to  be  of  the 
opinion  that  when  money  has  once  come  into  the 
hands  of  the  clerk  of  a  court  in  any  proceeding  in 
that  court,  it  must  remain  for  all  time  so  deposited 
until  that  court  orders  its  return  or  distribution — 
and  this  Avithout  reference  to  whether  or  not  the 
purpose  for  Avhich  it  was  deposited  has  been  accom- 
plished, and  without  considering  at  all  whether  the 
proceeding  which  called  for  its  deposit  has  been  dis- 
missed or  abandoned.  This  is  not  the  law — here,  or 
anyAvhere. 

To  the  end  that  the  Court  may  exercise  its  poAV- 
ers  unfettered  and  an  orderly  administration  of 
justice  be  had  Avithout  collateral  interference,  it  is 
essential  that  the  Court's  possession  of  things  it 
has  taken  hold  upon  be  protected  so  long  as  that 
possession  is  necessar}^  in  the  proceeding  in  AAhich 
possession  was  taken.  When  the  proceeding,  AA^hat- 
ever  it  may  be — laAV  or  equity,  bankruptcy,  probate 
or  admiraltA^ — is  ended,  custodia  legis  is  ended  at 
the  same  time,  and  although  there  may  be  actual 
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pliysical  possession  of  the  thing  itself  still  remain- 
ing in  the  officer,  the  intangible,  impalpable — nolo  7ne 
tangere — of  the  law  is  lifted  and  the  property  be- 
comes snbject  to  attachment,  replevin  or  assumpsit 
as  if  it  had  never  been  in  custodia  legis.  And  so  are 
the  authorities. 

It  must  be  remembered  in  any  discussion  of  this 
case  that  the  order  of  July  12,  1912,  was  an  ex  parte 
order  made  without  undertaking  to  pass  upon  the 
merits  of  the  application.  It  did  not  order  the 
Southern  Oregon  Company  to  do  anything.  It  did 
order  the  defendant  W.  W.  Gage  to  do  something : 

"It  is  hereby  ordered  that  upon  the  payment 
to  the  Clerk  of  this  Court  by  the  plaintiff  the 
amount  of  money  shown  by  the  tax  rolls  of 
Coos  County,  Oregon,  to  be  due  from  the  plain- 
tiff as  taxes  upon  the  land  assessed  to  the  plain- 
tiff as  owner,  the  defendant,  W.  W.  Gage,  as  tax 
collector  for  said  county,  shall  also  deliver  to 
the  Clerk  of  this  Conrt  proper  tax  receipts  for 
such  taxes'' — 

is  the  language  of  the  order.  The  defendant  never 
did  deposit  the  tax  receipts,  nor  any  of  them.  The 
order  was  made  conditional  upon  his  doing  so. 
There  was  then  merely  an  offer  by  the  Southern 
Oregon  Company  to  deposit  the  money  in  court  if 
the  defendant  would  deposit  the  tax  receipts.  This 
offer  could  be  withdrawn  at  any  time  until  accept- 
ance, and  it  was  never  accepted.  The  defendant 
had  the  right  to  accept  plaintiff's  offer  and  deposit 
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the  tax  receipts,  and  if  he  had  done  so,  the  matter 
woukl  have  rested  there,  but  he  chose  the  other 
course.  He  denied  the  plaintiff's  right  to  even  make 
the  offer — that  is,  he  demurred  to  the  complaint 
on  the  ground  that  it  stated  no  legal  reason  why 
plaintiff  should  be  permitted  to  remain  in  Court. 
Upon  a  hearing,  his  contention  was  sustained,  plain- 
tiff's case  was  dismissed,  and  judgment  for  costs 
entered  against  plaintiff.  This  judgment  was 
affirmed  by  the  Supreme  Court.  There  is  no  longer 
any  case  in  the  Circuit  Court  of  the  State  of  Ore- 
gon for  Coos  County.  There  is  no  order  to  be  made, 
or  that  can  possibly  be  made  concerning  this  money, 
except  to  give  it  back  to  the  plaintiff'.  In  13  Cyc,  p. 
136,  it  is  said : 

"A  deposit  in  Court  cannot  ordinarily  be 
taken  out  of  Court  by  the  depositor,  dtit  if  it 
was  made  on  a  condition  imth  ivhicli  the  other 
party  refuses  to  com  ply,  the  depositor  may 
ivithdraiv  the  fund  as  a  ^natter  of  7'ight/' 

In  support  of  the  foregoing  proposition,  the  case 

of 

Cummins  vs.  Rapley,  17  Ark.,  p.  381, 

is  cited,  and  it  will  be  seen  by  an  examination  of 
the  case  that  it  fully  bears  out  the  principle  stated. 
One  Cummins  filed  a  Petition  in  Chancery,  alleging 
that  Charles  and  Abraham  Rapley  liad  filed  a  bill 
against  himself  and  others,  alleging  that  he,  Cum- 
mins, had  recovered  a  judgment  against  the  Rap- 
leys  on  the  law  side  of  the  Court  for  a  certain  sum 
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of  money  upon  a  note.  That  one- third  (1/3)  of 
said  debt  was  due  and  payable  according  to  the 
tenor  of  a  certain  contract  and  deed  of  trust  made 
by  the  Rapleys  theretofore  to  secure  the  said  debt, 
among  others.  That  by  the  bill  which  the  Rapleys 
filed  they  offered  to  pay  the  debt  according  to  the 
terms  of  the  said  deed  of  trust,  and  that  they  asked 
for  an  injunction  against  the  collection  of  the  judg- 
ment, and  that  the  petitioner  in  the  present  suit 
be  compelled  to  receive  the  mone}^  so  offered  to  be 
paid  according  to  the  terms  of  the  deed.  That  when 
the  installment  of  one-third  (1/3)  of  the  amount 
of  the  judgment  became  due,  according  to  the  terms 
of  the  deed,  the  Rapleys  deposited  the  one-third 
(1/3)  with  Peay,  the  Clerk  of  the  Court.  That 
upon  the  hearing  of  the  Rapleys  bill,  Cummins  re- 
fused to  accept  the  money  under  the  deed,  but 
offered  to  take  the  same  as  absolute  payment  upon 
the  debt.  That  the  injunction  against  the  collection 
of  the  judgment  was  dissolved  and  the  bill  dis- 
missed, and  on  appeal  to  the  Supreme  Court  the 
judgment  was  affirmed.  That  after  the  appeal  was 
taken,  Peay,  the  Clerk,  permitted  one  of  the  Rap- 
leys to  withdraw  the  money  without  leave  of  Court. 
Cummins  claimed  that  the  Court  should  have  or 
dered  the  money  paid  on  the  judgment,  and  prayed 
for  a  rule  upon  the  Clerk  and  Charles  Rapley  to 
show  cause  why  the  money  should  not  be  restored. 

The  response  of  Peay  and  Rapley  admitted  the 
allegations  of  the  bill.    The  Court  said : 
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''The  authorities  cited  by  appellant  do  not 
sustain  his  right  to  have  the  money  brought 
again  into  Court  and  paid  over  upon  the  judg- 
ment. No  doubt  Avhere  k  defendant  brings  into 
Court  and  deposits  so  much  money  as  he  admits 
to  be  due  the  plaintiff  on  a  demand  sued  for, 
it  is  a  payment  pro  tanto,  and  he  has  no  right 
to  withdraAv  it.  *  *  *  * 

"But  here  the  complainants  in  the  chancery 
suit  deposited  Avith  the  Clerk  in  vacation  a  sum 
of  money  for  a  specific  purpose,  subject  to  be 
accepted  and  withdrawn  by  Cummins  on  the 
terms  and  conditions  upon  which  it  was  de- 
posited. He  declined  so  to  accept  it.  On  the 
hearing  the  bill  was  dismissed,  and  thereby  the 
object  for  which  the  deposit  was  made  by  com- 
plainants was  defeated. 

"Cummins  refused  to  accept  the  money  on 
the  terms  proposed,  and  the  Court  denied  the 
relief  sought.  We  think  the  Rapleys  had  a 
right  to  withdraw  the  mone}^" 

The  Supreme  Court  therefore  affirmed  the  judg- 
ment of  the  Court  below,  denying  the  prayer  of 
Cummins'  petition  that  the  money  be  restored  to 
the  Clerk. 

In  Harrington  vs.  La  Eocque,  13  Ore.,  pp.  .344, 
347,  the  Supreme  Court,  by  Lord,  Chief  Justice, 
said : 

"It  may  be  considered  clear  that  Avhen  the 
distributor's  share  of  an  heir  has  been  ascer- 
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tained  and  ordered  paid  by  the  Court,  it  is  no 
longer  regarded  as  in  the  custody  of  the  law. 
The  right  to  it  has  become  fixed  and  the  Ex- 
ecutor ceases  to  hold  it  in  his  representative, 
but  in  his  personal  capacity.  After  distribu- 
tion has  been  decreed,  it  may  therefore  be  gar- 
nished in  the  hands  of  the  Executor.  And  if 
the  heir  has  assigned  his  interest  or  distributive 
share,  the  assignee  may  notify  the  Executor 
of  his  assignment  for  the  purpose  of  requiring 
payment  to  him.'- 


In  Fleischner  vs.  Bank  of  McMinnville,  26  Ore., 
pp.  553,  561,  the  Supreme  Court  was  confronted  by 
the  claim  that  money  in  the  hands  of  an  assignee 
for  the  benefit  of  creditors  was  in  custodia  lecjis,  and 
the  ownership  could  not  be  inquired  into,  but  the 
Court  said: 

"A  suflicient  ansAver  to  the  first  objection  is 
that  this  suit  proceeds  upon  the  theory  that  the 
assignment  is  fraudulent  and  void  and  there- 
fore has  no  force  or  effect  whatever.  In  such 
case  the  attempted  assignment  could  not  oper- 
ate to  place  the  property  of  the  assignor  in 
custodia  legis,  even  if  a  valid  assignment  were 
to  have  that  effect,  and  we  are  not  advised  of 
any  rule  of  law  which  prevents  a  court  of  equity 
of  competent  jurisdiction  from  assuming  juris- 
diction upon  a  proper  complaint  to  try  and 
determine  the  validity  of  an  alleged  fraudulent 
assignment  under  the  statute." 
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The  lawful  custody  of  specific  property  by  a 
court  of  competent  jurisdiction  withdraws  that 
property  only  so  far  as  necessary  to  accomplish  the 
purpose  of  that  custody,  and  uutU  that  purpose  is 
accomplished  from  the  jurisdiction  of  every  other 
Court : 

Lang  vs.  Railroad,  160  Fed.  355 ; 

Mound  City  vs.  Castleman,  187  Fed.  921-924. 

In  Moran  vs.  Sturges,  154  U.  S.  256,  Fuller,  Chief 
Justice,  quoted  from  Buck  vs.  Colbath,  3  Wall.  334, 
341,  345,  as  follows : 

"A  departure  from  this  rule  (i.e.,  that  a 
court  of  concurrent  jurisdiction  will  not  inter- 
fere with  property  in  custody  of  another  court) 
would  lead  to  the  utmost  confusion,  and  to  end- 
less strife  between  courts  of  concurrent  juris- 
diction deriving  their  powers  from  the  same 
source.  *  *  *  * 

This  principle,  hoAvever,  has  its  limitations. 
Or,  rather  its  just  definition  is  to  be  attended 
to.  It  is  only  while  the  property  is  in  possession 
of  the  Court,  either  actually  or  constructively, 
that  the  Court  is  bound,  or  professes  to  protect 
the  possession  from  the  process  of  other  courts. 
Whenever  the  litigatiofi  is  ended,  or  the  pos- 
session of  the  officer  or  Court  is  discharged, 
other  courts  are  at  liberty  to  deal  ivith  it  ac- 
cording to  the  rights  of  the  parties  before  them, 
tvhether  those  rights  require  them  to  take  pos- 
session of  the  property  or  not,'' 
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In  Dunn  v.  Hunt,  (Minn.)  78  N.  W.  1110,  there 
was  presented  to  the  Court  the  question  of  the  right 
to  withdraw  money  deposited  in  Court  to  redeem 
from  a  mortgage  foreclosure  sale.  Plaintiff  had  by 
order  of  Court  paid  into  Court  the  money  which  he 
had  tendered,  amounting  to  $1,262.  Before  the  case 
was  decided,  however,  he  obtained  an  order  with- 
drawing the  money.  The  decision  of  the  case  was 
against  the  defendant  and  he  immediately  moved  to 
have  the  order  permitting  plaintiff  to  withdraw  his 
tender  rescinded  and  for  a  further  order  to  impound 
sufficient  of  the  money  so  deposited  to  satisfy  his 
judgment.  The  Court  denied  the  defendant  this  re- 
lief and  answering  the  contention  made  there,  as 
here,  that  the  money  being  deposited  in  Court  could 
not  be  withdrawn  because  in  custodki  legis,  said : 

"But  defendant  never  had  any  claim  to  or 
lien  upon  this  money  merely  because  it  Avas  paid 
into  Court,  because  he  always  maintained  a 
position  hostile  to  and  Avholly  inconsistent  Avith 
any  such  claim  and  the  judgment  of  the  Court 
Adndicates  his  position." 

Merwin  a^  FoAAder,  (Wash.)  56  Pac.  374. 
McAlmond  v.  Bevington,  (Wash.)  63  Pac.  251. 

Leroux  a^s.  Baldus,  13  S.  W.  (Texas)  1019: 

In  an  action  brought  against  Connolly  &  Co. 
by  the  Galveston,  etc.,  R.  R.  Co.  the  latter  deposited 
Avith  the  Clerk  of  the  District  Court  the  sum  of 
$7,226.21  to  aAvait  the  result  of  the  suit.    The  plain- 
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tiff  in  that  case  recovered  judgment  for  $5,004.06 
which  the  Clerk  paid,  leaving  in  his  hands  $1,931.89. 
The  plaintiffs  in  the  above  case,  Leroux  &  Cosgrove, 
then  sued  Connolly  &  Co.  to  recover  $445.8G  and 
garnisheed  Baldus,  the  Clerk.  They  recovered  judg- 
ment against  Connolly  and  the  Clerk  who  refused 
to  pay  over  the  money,  and  the  present  action  Avas 
then  brought  against  Baldus  to  compel  the  payment 
by  him  of  the  amount  of  the  plaintiff's  judgment, 
but  the  Clerk  defended  on  the  ground  that  the  sur 
plus  remaining  in  his  hands  Avas  in  custodia  legis 
and  therefore  not  subject  to  garnishment.  The 
Court  said: 

"The  general  rule  that  money  or  property  in 
custody  of  the  law  is  not  subject  to  garnish- 
ment is  well  settled,  and  not  questioned  in  this 
case.  The  reason  upon  which  the  doctrine  is 
based  is  that  'no  person  deriving  his  authority 
from  the  law,  and  obliged  to  execute  it  accord- 
ing to  the  rules  of  law,  can  be  holden  by  process 
of  this  kind.'  Brooks  v.  Cook,  8  Mass.  246, 
cited  in  Pace  v.  Smith,  57  Tex.  558.  But  this 
reason  does  not  apply  to  the  surplus  or  residue 
remaining  with  the  officer  after  he  has  satisfied 
the  writ,  as  he  no  longer  holds  it  by  virtue  of 
any  legal  process,  and  it  can  therefore  bo 
reached  by  the  defendant's  creditors.  Money 
paid  to  the  Clerk  of  a  Court  in  a  partition  suit 
was  held  to  be  liable  to  attachment  after  the 
Court  had  ordered  it  to  be  paid  to  the  parties 
entitled   thereto.      Freem.    Ex'ns,    130;    Drake 
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Attaclim.  509.  Such  is  the  weight  of  authority 
on  this  subject.  In  the  present  case  the  judg- 
ment in  the  case  of  the  Galveston,  Houston  & 
San  Antonio  Railway  Company  against  Con- 
nolly &  Co.  was  the  authority  for  the  payment 
of  the  amount  of  the  judgment  ($5,004.06)  to 
the  former,  and  no  further  order  to  the  Clerk 
was  necessary.  The  ascertained  surplus,  $1,- 
931.89,  then  left  in  the  Clerk's  hands,  could  no 
longer  he  regarded  as  in  the  custody  of  the 
law/' 

Wilbur  V.  Flannery,  15  Atl.  203,  60  Vt.  581 : 

"Powers,  J.  In  the  execution  of  a  decree  of 
the  court  of  chancery  the  defendant  was  or- 
dered to  deposit  his  deed  of  certain  real  estate 
in  Underhill  with  the  Clerk  of  that  Court,  upon 
a  deposit  with  the  Clerk  for  the  defendant  of 
a  certain  sum  of  money.  The  money  and  deed 
were  both  deposited  with  the  Clerk  in  accord- 
ance with  the  decree.  The  deed  was  accepted, 
and  taken  by  the  party  entitled,  and  the  money 
was  ready  to  be  paid  to  the  defendant  when  it 
was  attached  by  the  plaintiff.  Both  parties 
agree  that  money  in  custodia  legis  cannot  be 
attached  by  the  trustee  process;  and  the  in- 
quiry is  whether  the  legal  grip  upon  this  money 
had  been  dissolved.  Our  statute  is  broad,  and 
subjects  the  goods,  effects  and  credits  of  a 
debtor  in  the  hands  of  a  third  person  to  the 
trustee  process.    The  attaching  creditor  in  such 
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process  stands  upon  the  right  which  his  debtor 
has  as  against  the  trustee.  In  this  case,  Mr, 
Kay  hekl  monej^  in  his  hands  belonging  to  the 
defendant.  As  Clerk  of  the  Court  he  had  no 
further  claim  upon  it.  The  purpose  for  which 
the  law  gave  him  its  custody  had  been  fully 
accomplished,  and  the  only  duty  remaining  was 
to  pay  it  over  to  the  defendant  upon  his  call.  If 
Mr.  Ray  had  refused  to  pay  it  to  the  defend- 
ant on  demand,  the  defendant  clearly  would 
have  an  action  for  the  money.  This  being  so, 
the  plaintiff,  as  a  creditor  of  the  defendant,  may 
reach  the  fund  by  this  process.  The  only  an- 
swer made  by  the  defendant  is  that,  on  grounds 
of  public  policy,  public  officials  should  not  be 
subjected  to  the  trustee  process,  and  this  propo- 
sition is  abundantly  fortified  by  the  exhaustive 
citation  of  authorities  in  the  defendant's  brief. 
But  this  case  is  outside  the  range  of  that  propo- 
sition. Mr.  Ray  was  a  mere  bailee  of  the  money, 
not  for  the  Court,  nor  for  the  parties  to  the 
litigation.  As  respects  the  deed  and  the  money, 
which  was  to  be  exchanged,  each  for  the  other, 
he  was  the  stakeholder  appointed  to  effect  the 
exchange.  Any  third  person  might  as  well  have 
been  appointed  as  the  clerk.  A  sheriff  who  has 
collected  money  upon  an  execution  is  liable  to 
the  trustee  process.  He  receives  such  money 
under  color  of  his  office,  and  holds  it  as  a  pub- 
lic officer.  But  his  process  has  no  further 
vitality  when  the  money  is  collected,  and  he 
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has  no  remaining  duty  but  to  pay  over  the 
money.  In  this  case,  if  Mr.  Ray  had  held  the 
money  to  be  paid  over  when  the  Court  should 
so  order,  he  would  be  exempt  from  liability. 
But  the  order  from  the  Court  to  pay  it  over 
antedated  its  receipt  by  him,  and  he  Avas 
directed  to  pay  when  the  deed  was  delivered. 
We  can  see  no  reason,  under  the  language  of 
our  statute,  why  a  clerk,  under  the  circum- 
stances detailed  in  the  commissioner's  report, 
should  not  be  liable  to  the  trustee  process.  The 
argument  that  he  may  be  personall}^  inconven- 
ienced by  being  called  away  from  his  business 
applies  to  every  other  person  exposed  to  this 
process.  The  judgment  is  reversed,  and  judg 
ment  is  rendered  on  the  report  that  the  trustee 
is  chargeable  in  the  amount  of  the  plaintiff's 
judgment  against  the  principal  debtor,  and  that 
the  trustee  recover  his  costs." 

Dunlop  vs.  Patterson  Fire  Insurance  Co.,  74 
N.  Y.  145 : 

This  was  an  appeal  by  James  Jackson,  the  re- 
ceiver of  the  property  of  the  defendants  in  this 
action,  from  the  order  of  the  Supreme  Court  deny- 
ing a  motion  by  the  receiver  to  set  aside  levies 
made  under  two  attachments  against  the  defend- 
ants or  to  allow  the  receiver  to  come  in  in  the 
action  in  which  the  attachments  were  issued,  for 
the  purpose  of  moving  to  vacate  the  attachments, 
or  the  levies  made  thereunder. 
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The  attachments  Avere  levied  upon  the  sum  of 
$2,000,  then  in  the  hands  of  the  Clerk  of  the  City 
Court  of  Brooklyn,  in  lieu  of  an  undertaking  on 
appeal  from  a  judgment  in  the  action  in  favor  of 
one  Redfield  against  defendant.  The  appellant 
was  appointed  receiver  after  the  levy  of  the  attach- 
ment under  and  by  stipulation,  also  made  after 
the  levy  of  the  attachment.  An  order  was  entered 
in  the  Redfield  suit  settling  defendant's  liability, 
directing  the  Clerk  to  pay  to  the  claimant  therein, 
out  of  the  $2,000  on  deposit,  the  sum  of  $650,  and 
to  pay  the  balance  thereof  to  defendant's  attorney. 

It  was  urged  on  appeal  that  the  property  which 
was  attached  in  this  case  was  in  the  custody  of  a 
court  of  record;  that  it  was  therefore  incapable 
of  being  seized  or  levied  upon  by  attachments  and 
that  the  case  was  as  if  an  attachment  had  been 
granted  Avithout  the  power  so  to  do  in  the  Court 
or  judicial  officer  alloAving  it.    The  Court  said : 

"Doubtless  the  propertA^,  AA^hich  Avas,  in  fact, 
made  the  subject  of  attachment,  Avas  in  the 
custody  of  an  officer  of  a  court  of  record,  and 
the  appellant  would  at  the  time  haAe  had  no 
right  to  remove  it  therefrom,  or  to  meddle  Avith 
it.  But  doubtless  also,  the  appellant  had  a 
right  and  interest  in  that  property,  AA^hich  Avas 
capable  of  being  transferred  by  it,  by  its  oaa'u 
act  of  assignment.  Had  it  made  an  assign- 
ment of  it,  that  act  would  not  have  removed  it 
from  the  custody  of  the  officer  holding  it,  nor 
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would  it  have  put  upon  Mm  any  greater  lia- 
bility than  he  assumed  by  the  primary  recep- 
tion of  it.    He  was  liable  to  hold  it,  to  answer 
the  event  of  the  litigation  of  Eedfield  with  the 
appellant,  and  to  return  to  the  latter  all  that 
was  not  required  to  answer  the  proper  demand 
of  the  former.    And  after  the  litigation  should 
have  been  over  with  Eedfield,  would  not  the 
Clerk  have  been  liable  to  the  defendant  for  the 
whole  of  a  residuum  of  the  moneys,  which  lia- 
bility could  be  enforced?    And  it  was  this  last 
liability   which   would   be   the    subject   of   the 
assignment.     The  claimant  and  real  appellant, 
in  this  case,  is  a  receiver  appointed  by  a  court 
in  equity.     He  gets  whatever  title  he  has  to 
this  property,  by  operation  of  law,  or  by  an 
assignment  in  fact,  compelled  by  a  court.    Now 
could  not  that  same  liability  be  the  subject  of 
a  transfer  by  process  of  law,  as  well  as  by  the 
act  of  the  corporation  or  by  operation  of  law, 
and  there  be  no  illegal  interference  with  the 
official  power  and  duty  of  the  officer  holding 
the  property?  We  think  that  it  could.   It  may  be 
granted  that  no  process  should  have  been  issued 
which  commanded  the  taking  actual  possession 
of  the  property,  either  exclusive  of  the  Clerk  of 
the  City  Court,  or  in  common  with  him;  nor, 
however  the  process  was  worded,  should  it  have 
been  executed  by  taking  or  attempting  to  take 
such  possession.     To  such  extent  are  some  of 
the  cases  cited  for  the  appellant.     But  there 
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was  power  to  grant  an  attachment  against 
the  property  of  the  appellant.  The  money  in 
the  hands  of  the  Clerk  of  the  City  Court,  or 
a  residuary  interest  in  it,  was  such  property. 
The  fund  itself  could  not  be  taken  away  from 
him.  It  was  the  right  to  have  from  him,  after 
the  litigation  with  Redfield  was  ended,  the 
whole  or  a  residue  of  that  money,  which  Avas 
such  property.  That  right  was  not  in  the 
custody  of  that  clerk,  so  that  he  could  ever 
retain  it,  or,  of  right,  pass  it  to  another.  An 
attachment  against  the  appellant's  property, 
levied  upon  that,  took  nothing  out  of  the  cus- 
tody of  the  clerk,  nor  meddled  with  anything 
in  his  hands.  It  seized  upon  an  intangible 
right,  by  means  of  the  order  of  the  Supreme 
Court  and  notice  to.  the  clerk  of  the  issuance 
thereof.  Such  process  and  such  action  upon  it 
made  no  conflict  of  jurisdiction  between  the 
two  courts.  The  City  Court  held  the  money, 
with  a  conceded  right.  The  officer  of  the  Su 
preme  Court  held  the  right  to  receive  it,  or 
some  of  it,  from  the  clerk,  Avhen  the  City  Court 
should  see  fit  to  declare  the  purpose  fully  served 
for  which  it  took  it  into  custody." 

Trotter  vs.  Lehigh  Zinc  and  Iron  Co.,  42  N.  J. 
Equity  456 : 

In  certain  litigation  then  pending  involving  a 
contract  to  mine  and  furnish  ores  to  one  of  the  par- 
ties being  a  non-resident,  the  whole  consideration 
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paid  out  for  tlie  ores  was  ordered  to  be  paid  into 
Court  as  it  became  due  so  that  in  case  the  defend- 
ants, who  established  the  right  in  the  lower  Court 
to  set  off  any  claim  Avhich  they  might  have  for 
damages,  they  could  have  this  particular  fund  to 
satisfy  such  set-off  in  case  there  should  be  any 
decree  of  a  pecuniary  nature  in  favor  of  the  com- 
plainant. The  Court  decided  that  the  defendant 
had  not  the  right  to  make  such  set-off;  but  as  it 
Avas  a  matter  of  great  importance  to  both  parties, 
an  order  Avas  made  directing  the  retention  of  the 
moneys  in  the  lower  Court  until  the  questions  in- 
volved should  be  determined  on  appeal,  in  case  an 
appeal  should  be  taken  to  the  Court  of  last  resort. 
There  Avas  an  appeal,  and  the  Appellate  Court  also 
held  that  the  defendants  AA^ere  not  entitled  to  such 
set-off. 

Then  one  Hockscher  procured  an  attachment  to 
be  issued  out  of  the  Supreme  Court  of  Noav  Jersey 
against  Trotter  (the  party  AA^ho  Avas  entitled  to 
the  moneys  Avhich  had  been  deposited,)  AA^hich  at 
tachment  Avas  leAded  upon  the  moneys  so  deposited 
Avith  the  Clerk  in  the  Court.    The  Court  said : 

"Trotter  resists,  and  insists  that  these 
moneys  cannot  be  attached,  nor  any  right  or 
interest  of  his  therein.  This  is  placed  upon 
the  ground  that  the  money  is  in  the  custody 
of  the  laAv,  aAvaiting  the  execution  of  the  laAv. 
The  laAv  upon  this  subject  is  Avell  settled  in  Xcav 
Jersey.    There  is  no  judgment  to  be  enforced  in 
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this  ease.  The  money  was  paid  into  Court  or  to 
the  Clerk  as  the  monej'  of  Trotter;  and  it  has 
been  retained  there  ever  since  as  his  money. 
This  being  so,  I  think  there  is  no  doubt  but 
that  the  rights  and  interests  of  Trotter  therein 
are  subject  to  attachment." 

Weaver,  Adm'r.  vs.  Davis,  47  Illinois  Reports, 
pp.  235-7: 

In  this  case  the  Sheriff  received  upon  execution 
a  certain  sum  of  money,  being  more  than  the 
amount  due  on  the  judgment.  An  attaching  cred- 
itor levied  his  attachment  on  this  sum  in  the  hands 
of  the  Sheriff  and  it  was  claimed  that  the  money 
was  eustodia  legis.  But  the  Supreme  Court  of 
Illinois  rejected  the  claim  and  said : 

"Court — What  the  Court  intended  by  this, 
was,  manifestly  that  when,  as  an  officer,  he  had 
done  all  that  was  required  of  him,  and  had  paid 
into  Court  or  to  the  plaintiff,  the  money  col- 
lected by  the  writ,  and  that  had  become  functus 
officio,  and  there  was  a  surplus  remaining  in 
his  hands  which,  though  coming  to  him  as  an 
officer,  he  did  not  hold  in  that  capacity,  but  as 
trustee  for  the  debtor,  he  might  be  liable,  as 
such  trustee,  for  the  surplus,  in  an  action  for 
money  had  and  received,  as  in  the  case  of  Pierce 
V.  Carlton,  supra.  As  to  the  surplus,  the  Sheriff 
was  but  a  trustee;  the  money  was  not  in  the 
custody  of  the  law,  and  for  it  an  action  for 
money  had  and  received  could  be  maintained." 
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When  property  is  taken  lawfully  by  virtue  of 
legal  process  it  is  in  the  custody  of  the  law,  not 
otherAvise.     (8th  A.  &  E.  Ency'l.  of  LaAv,  532.) 

Gilman  vs.  Williams,  7  Wis.  329-334;  76  Amer. 
Dec.  219 : 

In  this  case  the  Deputy  U.  S.  Marshal  seized  two 
horses,  alleged  to  be  the  property  of  the  plaintiff 
in  the  action  and  claimed  by  plaintiff  to  be  exempt 
from  execution.  Plaintiff  brought  replevin  against 
the  Deputy  U.  S.  Marshal.  He  answered  that  he 
took  the  horses  by  virtue  of  an  execution,  issued 
out  of  the  District  Court  of  the  U.  S.,  for  the  Dis- 
trict of  Wisconsin,  and  the  property  was,  there- 
fore, in  custodia  legis  and  not  subject  to  an  action 
of  replevin  in  the  said  Court.  The  Supreme  Court 
of  Wisconsin  rejected  this  claim  and  in  a  decision, 
which  has  become  a  leading  case,  held:  That  it 
was  competent  for  a  party  hy  replevin  or  other- 
wise to  reach  property  although  in  the  hands  of  a 
Marshal,  Sheriff  or  other  Court  officer,  and  that  he 
could  recover  unless  the  Court  or  Court  officer 
estahlished  the  fact  that  he  had  a  legal  right  to 
retain  the  property  for  some  purpose  to  be  there- 
after determined  hy  the  Court  in  the  proceeding 
in  tvhich  the  property  tvas  talen. 

Curiously  enough,  this  case  was  cited  by  counsel 
for  defendant  in  error  in  the  Court  below  as  sus- 
taining his  contention,  and  we  insert  it  here  for  that 
reason.  It  goes  further  in  our  favor  than  we  would 
care  to  go  ourselves  on  the  facts  in  that  case.    But 
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the  general  principle  annonnced  in  the  last  four 
lines  supra  is  correct.  In  order  to  sustain  his  pos- 
session as  being  custodia  Icgis,  the  officer  must  show 
that  he  has  "a  legal  right  to  retain  the  property 
for  some  purpose  to  be  thereafter  determined  by  the 
Court  whose  officer  he  was,  named  in  the  writ." 

As  in  every  case  presented  to  a  Court,  authori- 
ties might  be  multiplied  by  the  hundred  applying 
fundamental  principles  in  the  decision  of  cases 
simalar  in  their  general  outline,  but  differing  vitally 
in  the  particular  facts  which  differentiate  them. 
Quoted  en  masse  they  have  a  tendency  to  confuse 
more  than  to  enlighten.  We  have  endeavored  in 
the  foregoing  citations  to  present  onlj^  those  cases 
which,  in  our  judgment,  meet  squarely  the  objec- 
tions urged  in  the  demurrer.  We  submit  that  the 
demurrer  should  be  overruled.  The  complaint  is 
properly  brought  for  Money  Had  and  Received. 
The  money  is  not  in  custodia  Icfiis,  and  there  is  no 
possible  order  that  the  Court  in  Coos  County  could 
make  with  reference  to  it  now.  The  object  to  ac- 
complish which  it  was  deposited  was  not  accom- 
plished— can  never  be  accomplished.  The  state  is 
proceeding  as  it  has  a  right  to  do  to  collect  its 
taxes  by  the  foreclosure  of  delinquency  certificates 
against  the  property  of  the  Southern  Oregon  Com- 
pany. It  has  not  been  injured  by  the  litigation,  the 
certificates  of  delinquenc}^  bearing  interest  at  the 
rate  of  fifteen  (15)  per  cent,  and  the  property  must 
pay  it.  There  is  no  lien  upon  this  money  in  favor 
of  anj^one.    No  one  claims  it  or  can  claim  it  except 
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the  plaintiff.  Confessedly  it  belongs  to  tlie  plain- 
tiff, and  the  refnsal  of  defendants  to  pay  it  over  on 
demand  is  nnexplainable  and — nnconscionable. 

Respectfully  submitted, 

DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Plaintiff  in  Error. 
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POINTS  AND  AUTHORITIES 
I 

It  is  the  duty  of  the  county  clerk  of  Coos  Coun- 
ty, who  by  virtue  of  his  office  is  ex-officio  clerk  of 
the  Circuit  court,  having  or  holding  in  his  possession 
or  custody,  public  funds  or  money  in  trust  for  any 
person,  by  virtue  of  his  office,  or  any  money  held  in 
custodia  legis,  to,  as  soon  as  prcicticable  pay  the  same 


over  to  the  county  treasurer.  Such  moneys  shall  be 
paid  out  in  accordance  with  the  ordei'  of  the  court  if 
said  money  is  held  in  custodia  legis. 

Chapter  273,  General  Laws  of  Oregon,  1913, 
Sec.  5. 


II 

In  the  absence  of  such  a  statute  it  is  the  duty  of 
the  clerk  in  using  due  care  for  the  protection  of  such 
funds  to  place  them  in  safe  keeping. 

5  Euling  Case  Law  629,  and  cases  cited. 

Agoure  vs.  Peck,  121  Pac.  708.  (Cal.) 


Ill 

It  was  ordered  by  the  circuit  court  that  upon 
the  payment  to  the  clerk  of  the  court  hj  the  Southern 
Oregon  Company  of  the  amount  of  money  shown  by 
the  tax  rolls  of  Coos  countj^,  Oregon  to  be  due  from 
the  plaintiff  as  taxes  upon  the  lands  assessed  to  the 
said  plaintiff  as  o^^mers,  that  the  sheriff  should  de- 
liver tax  receipts.  (Paragraph  VII,  Bill  of  Com- 
plaint.) It  is  alleged  that  in  compliance  with  said  or- 
der of  court  and  on  August  22nd,  1912,  a  check  in 
the  sum  of  $75,000,000  was  drawn  in  favor  of  the 
county  clerk  who  endorsed  and  assigned  said  check 
to  T.  M.  Dimmick  on  August  29th,  1912.  As  a 
matter  of  fact  the  pleading  of  the  cashing  of  the 
check  and  assignment    is    erroneous    for    this    was 


not  done  until  after  the  county  depositary  law 
went  into  effect.  It  is  alleged  that  on  July  19th, 
1913  (which  is  after  the  said  law  went  into  effect) 
the  county  treasurer  cashed  this  check  and  received 
the  money  and  the  same  was  deposited  in  the  bank 
to  his  credit  as  county  treasurer.  It  is  further 
alleged  that  on  March  18th,  1915,  a  check  in  the 
sum  of  $18,309.07  payable  to  the  clerk  of  the  court 
of  Coos  County,  Oregon,  Robert  R.  Watson,  de- 
fendant herein  was  delivered  to  said  clerk  and  that 
this  check  was  endorsed  and  assigned  to  Dimmick 
the  county  treasurer  and  assigned  to  the  First 
National  Bank  of  Coos  Bay  which  collected  it  and 
credited  it  on  its  books  to  the  account  of  Dimmick 
as  county  treasurer. 

From  these  allegations  it  is  very  clear  that  the 
checks  were  negotiable  and  the  money  received  from 
them  was  a  deposit  in  the  custody  of  the  court.  It 
was  in  custodia  legis,  ad  it  was  the  duty  of  the  cler> 
to   deposit  this  money  with   the   county  treasurer. 

12  Cyc  1024. 

Weaver  vs.  Duncan,  56  S.  W.  39,  41. 

Bouvier's  Law  Dictionary,  3rd  Ed. — Custodia 

Legis. 
In  re  Receivership   of  New   Iberian  Cotton 

Mill  Co.  33  So.  903,904. 
Black's  Law  Dictionary. — Custodia  Legis. 
First  National  Bank  vs.  Livingood,  109  Pac. 

987,  988. 


SInimaker  and  Longsdorff,   Cyclopedic  Law 

Dictionary.     Custodia  Legis. 
August  vs.  Gilmer,  44  S.  E.  143. 
Gilman  vs.  Williams,  76  Am.  Dec.  219. 
Hagan  vs.  Lucas,  10  Pet.  411  (35  U.  S.)  9  L. 

Ed.  470. 
Moore  Mfg.  Co.  vs.  Billings,  80  Pac.  422,  424, 

46  Or.  401. 
Troll  vs.  City  of  St.  Louis,  168  S.  W.  167,  178. 
Porter  vs.  Sabin,  37  L.  Ed.  815,  citing  cases. 
Farmers  Loan  and  T.  Co.  vs.  Lake  Street  E. 

R.  Co.  44  L.  Ed.  667,  671. 
177  IT.  S.  52,  62. 


TV 

It  was  ordered  that  the  money  be  paid  to  the 
county  clerk,  the  money  was  brought  into  court  in 
the  form  of  checks  and  certificates  of  deposit  made 
payable  to  the  county  official.  The  checks  and  cer- 
tificates of  deposit  were  negotiable  instruments  and 
it  was  the  duty  of  the  official  to  convert  them  into 
money.  A  certified  check  or  a  certificate  of  deposit 
depends  for  its  validity  upon  the  solvency  of  the 
bank.  This  is  a  risk  that  no  officer  need  assume. 
When  a  check  or  certificate  of  deposit  is  made  to 
him  as  an  officer  under  a  pleading  or  order  of  court 
allowing  the  parties  to  deposit  money,  or  where  they 
plead  that  they  bring  money  into  court,  it  is  the 
plain  duty  of  the  officer  to  turn  the  negotiable  in- 


strument  into  money.  Upon  its  being  converted  into 
money  it  was  the  duty  of  the  clerk  to  deposit  it  with 
the  treasurer,  who  has  a  right  to  deposit  it  with 
a  county  depository  if  it  is  a  public  fund  and  it  is 
his  duty  to  do  so;  it  is  probably  also  the  duty  of 
the  treasurer  to  deposit  moneys  held  by  the  court  in 
custodia  legis  in  the  county  depository.  It  is  a  least 
proper  for  him  to  deposit  them  in  a  bank  for  safe 
keeping  and  his  duty  to  do  so. 

5  Ruling  Case  Law  p.  629  and  cases  cited. 

Agoure  vs.  Peck,  121  Pac.  708. 

Standard  Encyclopedia  of  Procedure,  Vol. 
7,  page  157. 

Burke  vs.  Trewitt,  4  Fed.  Cas.  No.  2163. 

Cyc.  on  Clerks  of  Court. 


V 

We  contend  that  the  fund  mentioned  in  the  Bill 
of  Complaint  was  a  fund  in  court  under  all  the  au- 
thorities, and  the  court  in  which  a  fund  has  been  de- 
posited has  power  to  order  distribution  of  it,  and 
when  jurisdiction  is  once  obtained  it  is  not  lost  either 
by  the  abatement  of  the  suit  or  by  the  dismissal  of 
the  bill.  The  court  by  proper  orders  in  the  case 
where  the  fund  has  been  brought  into  court  will 
make  such  a  disposition  and  distribution  of  the  fund 
as  is  proper. 

13  Cyc.  1038,  cases  cited. 

Wright  vs.  Mitchell,  18  Vosey  Jrs.  Rep.  Sum- 
ner's Ed.  293. 


Sturdivant  vs.  Reese,  111  S.  W.  261. 
Standard  Cyclopedia  of  Procedure,  Vol.  7,  p. 
171,  170. 


YI 

The  only  remedy  the  Menasha  Wooden  Ware 
Company  has,   if  they  ar-   entitled    ^o   iae    repay- 
ment of  the  money  at  all,  is  to  file  a  petition  to  inter- 
vene in  the  case  of  Southern  Oregon  Company  vs.  W. 
W.  Gage,  in  the  Circuit  Court  of  Coos  County,  Ore- 
gon, and  petition  the  court  for  an  order  directmg 
the  payment  to  them  of  the  money  in  question.    This 
must  be  done  by  petition  or  motion,  and  upon  notice 
to  all  the  parties  interested.     The  question  as  to 
whom  the  fund  belongs  mil  then  be  determined  by 
the  circuit  court.     If  his  decision  is  erroneous,  the 
parties  have  their  right  of  appeal   to   the   Supreme 
Court  of  Oregon  and  possibly  then  by  Writ  of  Er- 
ror to  the  United  States  Supreme  Court.     This  pro- 
cedure for  the  return  of  the  money  is  taken  after 
final  judgment  and  time  for  appeal  has  elapsed, 
and  not  while  an  appeal  is  pending.     This  procedure 
was  taken  by  the  Southern  Oregon  Company  in  the 
Circuit  Court  of  Coos  County,  Oregon,  and  argued 
out  before  Judges  el.  S.  Coke  and  G.  F.  Skipworth, 
but  relief  at  that  time  was  denied,  due  to  the  fact  that 
a  Writ  of  Error  had  been  taken  to  the  United  States 
Supreme  Court  from  the  decision  of  the  Supreme 
court  of  Oregon   in  the   case   of   Southern   Oregon 


Company  vs.  W.  W.  Gage.  No  mandate  had  come 
down  from  the  United  States  supreme  court  when 
this  was  filed  and  until  it  did  no  court  had  power  to 
order  distribution  of  the  fund. 

7  Standard  Encyclopedia  of  Procedure  167, 
170,  171,  and  large  number  of  cases  cited. 


VII 

A  fund  paid  into  court  cannot  be  withdrawn 
or  distributed  except  upon  the  court's  order.  No 
other  court  has  jurisdiction  to  determine  any  ques- 
tion pertaining  to  the  distribution  of  the  fund.  The 
Lights  of  claimants  to  a  fund  deposited  in  court  can- 
Qot  be  determined  in  another  suit  even  after  final 
iecree.  The  court  first  acquiring  jurisdiction  of  a 
Pund  has  a  right  to  retain  it  until  the  cause  is  final- 
y  disposed  of,  and  its  jurisdiction  is  not  subject  to 
oe  ousted  by  a  court  exercising  a  concurrent  juris- 
iiction.  This  is  particularly  true  of  State  and  Fed- 
eral courts.  Where  property  is  in  the  lawful  posses- 
on  of  a  state  court,  it  cannot  be  seized  by  process  is- 
suing from  a  federal  court.The  state  court  has  a  right 
0  keep  propertv  in  its  possession  even  though  there 
ire  defects  in  the  process  by  w^hich  it  acquired 
oossession.  Property  in  the  custody  of  a  court  is 
mder  its  control  and  no  other  court  has  a  right  to 
nterfere  with  that  possession,  unless  it  be  some 
'ourt  which  mav  have  a  direct  supervisory  control 
)ver  the  court  whose  process  has  first  taken  posses- 
don  or  some  superior  jurisdiction  in  the  premises. 
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This  rule  applies  whether  the  property  was  taken 
upon  attachment,  execution,  replevin,  by  receiver- 
ship, by  suits  to  enforce  liens,  to  marshal  assets,  ad- 
minister trusts,  liquidation  of  insolvent  estates  or 
where  property  is  voluntarily  brought  into  court  and 
certain  action  in  reference  thereto  demanded. 

Chap.  273,  Laws  of  Ore.  1913,  Sec.  5. 
4  Ency  of  U.  S.  Supreme  Court  Reports, 
1170  1172,  1173,  1175,  and  cases  cited. 
7  Standard  Encyclopedia  of  Procedure,  167, 

173,  and  cases  cited. 
Craig  vs.  The  Governor,  43  Tenn.   (3  Cold- 
well's  Reports)  244. 
Allen  vs.  Gerard,  21  R.  I.  467,  79  Am.  St.  Rep. 

816,  44  Atl.  592. 
Covell  vs.  Heyman,  111  U.  S.  176. 
Senior  vs.  Pierce,  31  Fed.  625. 
Tefft,  Weller  &  Co.  vs.  Sternberg  &  Lowen- 

herz,  5  L.  R.  A.  221,  and  notes. 
Tuck  vs.  Manning.  5  L.  R.  A.  666,  22  N.  E. 

1001. 
Martin  vs.  Shannonhouse,  203  Fed.  517. 
Reinhold  vs.  Olof  Hannson,  139  111.  App.  Ct. 

Rep.  334. 
First  National  Bank  vs.  Londonderry  Mining 

Co.  114  Pac.  313. 
Corbitt  vs.  Farmers  Bank  of  Deleware,  114 

Fed.  602. 
Gregory  vs.  Merchant's  National  Bank,  50  N. 
E.  520. 


Gregory  vs.  Boston  Safe  Deposit  &  Trust  Co. 

53  N.  E.  889. 
Jones  vs.  Merchants  Nat.  Bank  of  Boston; 

Gregory  vs.  Same ;  Gregory  vs.  Boston  Safe 

Deposit  &  Trust  Co.,  76  Fed.  683. 
Gregory  vs.  Boston  Safe  Deposit  &  Trust  Co. 

144  U.  S.  665,  36  L.  Ed.  585. 
Freeman  on  Executions,  3rd  Ed.  Sec.  135,  P. 

606  Sec.  129. 
Herman  on  tlie  Law  of  Executions,  Sec.  173. 

VIII 

The  county  treasurer  and  clerk  of  Coos  County 
ire  subject  to  the  orders  of  the  Circuit  Court  of 
:hat  county  not  to  the  orders  of  the  District  Court 
)f  the  United  States  in  this  case.  They  had  no  pow- 
ir  upon  the  demand  made  upon  them  to  pay  out  any 
noney  deposited  with  them  without  an  order  of 
^ourt.  If  they  had  they  would  have  been  liable  to 
m  action  by  Coos  county  or  a  tax  payer.  Officers 
)f  Coos  county  ready  to  obey  the  orders  of  the  court 
laving  control  of  the  fund  cannot  be  harrassed  by 
luits  in  another  forum. 

Craig  vs.  The  Governor,  supra. 
Gregory  vs.  Boston  Safe  Deposit  &  Trust  Co., 
76  Fed.  683. 


IX 

The  cases  cited  above  in  Points  and  Authorities 


10 

VII,  in  themselves,  effectually  dispose,  we  believe, 
of  every  theory  which  can  be  advanced  by  the  Mena- 
sha  Wooden  Ware  Company  for  a  recovery  in  this 
action.  The  court  has  no  jurisdiction  to  try  this 
case.  Hereafter  is  found  a  complete  discussion  by 
the  judges  of  the  cases  cited  herein. 

X 

Furthermore,  plaintiff  has  mistaken  his  remedy 
in  bringing  an  action  for  money  had  and  received. 
At  3  Sutherland  on  Pleading  and  Practice,  Sec.  5039, 
it  is  said:  ''An  action  will  lie  to  recover  a  sum  cer- 
tain whenever  one  has  the  money  of  another,  which 
he  in  equity  and  good  conscience  h^s  no  right  to  re- 
tain. If  he  knows  it  belongs  to  another  and  knows 
it  is  his  duty  to  pay  is  over,  he  may  be  sued  for 
money  had  and  received."  In  this  case,  there  is 
nothing  in  the  pleadings  to  show  that  Coos  county 
has  any  money  of  the  plaintiff,  nothing  to  show  that 
Alfred  Johnson,  Jr.,  Sheriff  has  any  money  of  the 
plaintiff,  nothing  to  show  that  Robert  R.  Watson, 
County  Clerk  has  any  money  of  the  plaintiff.  The 
complaint  further  shows  that  the  money  received  by 
Dimmick  the  county  treasurer  was  received  from  an 
officer  of  the  court,  the  clerk.  The  privity  between 
Dimmick  and  the  court  is  the  only  privity  shown. 
And  likewise  the  privity  between  the  banks  and 
Dimmick  is  the  only  privity  sho^^^l. 
27  Cyc.  857,  859. 


II 

XI 

Where  money  is  paid  to  a  person  who  receives 
it  with  a  good  conscience  and  uses  no  deceit  or  un- 
fairness in  obtaining  it,  assumpsit  for  money  had  and 
received  will  not  lie  to  recover  it. 
27  Cyc.  849. 


XII 

The  law  never  implies  a  promise  to  pay  unless 
luty  creates  the  obligation  and  more  especially  it 
lever  implies  a  promise  to  do  any  act  contrary  to 
luty  or  contrary  to  law.     The  law  will  not  imply  a  j; 

)romise  by  a  public  officer  to  pay  money  in  his  : 

lands  as  such  officer  twice,  nor  to  pay  it  to  a  private  it 

)arty  in  a  case  where  the  law  requires  him  to  pay  it  j 

nto  the  public  treasury,  and  he  has  complied  with  t 

hat  requirement.  j, 

Gary  vs.  Curtis,  3  How.  236,  249,  251,    11   L.  ' 

Ed.  576. 

Barr  vs.  Craig,  2  Dall.  151,  1  L.  Ed,  327. 

Rapalje  vs.  Armory.  2  Dall.  51,  54,  1  L.  Ed. 
285. 

The  Collector  vs.  Hubbard,  12  Wall.  1,  12,  20 

L.  Ed.  272. 


XIII 

Suppose  this  court  should  give  a  judgment  to 
he  plaintiff  against  the  defendant  T.  M.  Dimmick 
n\  [\?  l.nnk  in  this  case.     Then  when  the  mandate 
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came  back  from  the  Supreme  Court  of  the  United 
States  in  the  case  of  Southern  Oregon  Company  vs. 
W.  W.  Gage,  the  county  should  intervene  and  peti- 
tion the  court  for  an  order  applying  the  money  de- 
posited on  the  taxes  due  the  county  on  the  lands  of 
the  Southern  Oregon  Company  and  the  court  should 
enter  a  judgment  and  order  directing  the  Treasurer 
and  the  Bank  to  pay  the  money  over  to  the  Sheriff 
to  apply  on  delinquent  taxes,  what  thenf  The  mere 
statement  shows  that  under  the  cases  last  cited  thaf 
an  action  for  money  had  and  received  will  not  lie 
against  the  defendants. 

XIX 

Money  paid  into  court  is  an  admission  that  the 
amount  paid  in  is  due  on  some  contract  or  other. 
9  Ency.  of  Plead.  &  Prac.  736,  735. 
Brown  vs.  Feeney,  54  The  Weekly  Reporter 

445. 
94  Law  Times  Rep.  N.  S.  1906,  p.  463. 
Hosmer  &  Another  vs.  Warner,  73  Gray's 

Rep.  186. 
Deposits  in  Court,  Standard  Cyclopedia    of 

Procedure. 

XV 

There  is  a  misjoiner  of  parties  defendant  in 
this  case. 

Cowart    vs.    Fender,    American    Annotated 

Cases,  1913A,  p.  932. 
Note  to  same,  page  935. 
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ARGUMENT 

It  appears  from  the  averments  of  the  plaintiff's 
mended  and  Supplemental  Complaint  that  the 
outhern  Oregon  Company,  the  assignor  of  the 
[aintiff  paid  to  the  County  Clerk  of  Coos  County, 
regon,  and  who  was  ex-officio  Clerk  of  the  Circuit 
»urt  of  Coos  County,  Oregon,  the  sum  of  money  al- 
ged  in  the  suit  of  the  Southern  Oregon  Company 
1.  W.  W.  Gage  as  Sheriff  and  Tax  Collector  of  Coos 
3unty,  pursuant  to  the  averments  of  the  complaint 

the  Southern  Oregon  Company,  and  an  order  of 
3urt  made  and  entered  in  said  suit,  a  copy  of  which 
der  it  set  forth  on  pages  nine  and  ten  of  the 
anscript  of  record  of  Plaintiff  in  Error.  From  this 
anscript  it  appears  that  the  Southern  Oregon 
)mpany  ov/ned,  or  claim.ed  to  own  certain  lands  in 
)os  County  Oregon  upon  which  the  taxes  levied 

the  County  were  delinquent,  and  this  Company, 
aring  that  the  lands  might  be  sold  for  taxes  by  the 
»unty  and  not  desiring  to  pay  the  taxes  to  the  Coun- 

while  litigation  was  pending  with  the  United 
ates  which  sought  to  forfeit  the  title  to  all  said 
ids  and  revest  the  same  in  the  Government, 
ought  the  said  sum  of  money  into  Court  pursuant 
the  order  above  mentioned.  This  money  was  de- 
ered  by  the  Clerk  of  Coos  County  to  the  Treasur- 
of  Coos  County  who  has  deposited  the  same  m  the 
fendant  bank.     The  defense  of  the  Defendants  in 
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Error  in  this  case  is  that  the  Circuit  Court  of  Coos 
County  Oregon  has  jurisdiction  of  this  fund  which 
is  a  deposit  in  court  to  the  exclusion  of  every  other 
court,  secondly  that  an  action  for  money  had 
and  received  will  not  lie  against  defendants  for  this 
money,  and  thirdly,  there  is  a  mis  joiner  of  parties 
defendant. 

Section  five  of    Chapter   273,    General   Laws   of 
Oregon,  1913  provides  as  follows: 

"It  shall  be  the  duty  of  all  public  officers  ex- 
cepting clerks  of  school  districts,  having  and 
holding  in  their  possession  or  custody,  public 
funds  or  money  in  trust  for  any  person,  by  vir- 
tue of  their  office,  or  any  money  held 
in  custodia  legis,  to,  as  soon  as  prac- 
ticable pay  the  same  over  to  the  county  treasur- 
er, if  the  same  be  held  by  a  county  officer,  or  to 
the    State    Treasuer,    if    the    same    be    held 

by  a  State  officer All  moneys   so  paid 

over  to  the  county  treasurer,  as  aforesaid, 
or  to  the  State  Treasurer,  as  the  case  may  be, 
shall  be  paid  out  by  the  county  treasurer  as  the 
case  may  be,  in  accordance  with  the  order  of  the 
court  if  said  money  is  held  in  custodia  legis,  or 
to  the  persons  to  whom  said  money  properly  be- 
longs, if  otherwise  held." 

California  has  two  similar  statutes.  Sec.  573  of  the 
Code  of  Civil  Procedure,  and  Section  2104  of  the 
same  code.     In  the  case  of  Agoure  vs.  Peck,  it  ap- 


15 


)eared  that  Agoure  was  defendant  in  an  action 
)rouglit  by  one  Lems  and  brought  into  court  and 
endered  $1000  in  the  form  of  a  certificate  of  de- 
)osit  with  the  clerk  to  the  plaintiff.  The  clerk 
:ept  the  certificate  for  a  time  and  then 
deposited  it  with  the  county  treasurer  who 
leglected  to  have  it  cashed.  The  bank  on  which  the 
ertificate  was  drawn  became  insolvent  and  the 
reasurer  was  sued  on  his  official  bond  and  the  judg- 
lent  of  the  lower  court  holding  the  treasurer  liable 
^as  affirmed.     The  supreme  court  said : 

"When  the  treasurer  received  this  certificate 
of  deposit,  under  the  terms  of  the  judgment  of 
the  court,  he  could  only  receive  the  same  as  mon- 
ey, and  it  was  his  plain  duty  to  have  reduced  the 
money,  certified  to  be  payable  upon  the  presen- 
tation of  the  certificate,  to  his  possession  and  to 
have  safely  kept  the  same  until  disbursed  under 
authority  of  law.  Failing  to  do  this,  he  was 
guilty  not  only  of  a  violation  of  the  law,  but  of 
gross  negligence  in  the  management  and  care  of 

this  property His  retention  of  the  certificate 

of  deposit,  payable  upon  demand,  was  in  legal 
effect  but  a  loan  to  the  bank  of  the  money  in  his 
possession,  a  thing  which  by  law  he  is  prohibited 
from  doing:,  and  he  cannot  be  heard  to  excuse 
himself  upon  the  ground  that  he  acted  in  good 
faith,  believing  the  bank  to  be  solvent." 
Page  708,  Volume  121  Pa^.  Rep. 
5  Ruling  Case  Law.  p.  629  cites  as  follows: 
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''The  clerk  of  a  court  as  a  public  ministerial 
officer  is  answerable  in  a  civil  action  for  any 
act  of  negligence  or  misconduct  whereby  dam- 
ages results  to  the  party  complaining,  and  this 
liability  extends  not  only  to  his  own  acts  but  to 
those  of  his  deputies  performed  within  the  scope 

of  their  official   duty The  principle  is 

imquestioned  that  public  officers  should  be  held 
to  a  faithful  performance  of  their  official  du- 
ties, and  made  to  answer  in  damages  to  all  per- 
sons who  may  have  been  injured  through  their 
malfeasance,  omission  or  neglect,  to  which  the 
persons  injured  have  in  no  respect  contributed, 
and  the  courts  uniformly  apply  this  law  to  the 
negligence,  carelessness  and  misconduct  of  clerks 
of  courts." 

Note  in  Volume  7,  Standard  Encyclopedia  of 
Procedure,  157. 


*' Generally  speaking  the  liability  of  the  clerk 
and  his  bondsmen  for  a  loss  of  the  fund  in  his 
keeping  depends  on  the  rule  of  the  particular 
jurisdiction  respecting  the  measure  of  liability 
of  public  officers  for  moneys  in  their  hands. 
Thus,  we  find  doubt  expressed  as  to  any  liabili- 
ty on  the  ground  that  it  is  not  public  money 
(Rhea  vs.  Brewster,  130  la.  729,  107  N.  W. 
940),  while  in  other  jurisdictions  the  rule  of  lia- 
bility as  in  cases  of  bailment  is  upheld  (Yv^ilson 
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vs.  People,  19  Colo.  199,  34  Pac.  944).  But  in 
some  states  the  liability  is  absolute.  Northern 
Pac.  R.  Co.  vs  Owens,  86  Minn.  188,  90  N.  W. 
371." 

Burke  vs.  Trewitt,  1   Mason  96,  4  Fed.   Cas. 

No.  2163 : 
''In  respect  to  property  in  the  custody  of  of- 
ficers of  the  court,  pending  process,  they  are  un- 
doubtedly responsible  for  good  faith  and  reas- 
onable diligence.     If  the  property  be  lost  or  in- 
jured by  a  negligent  or  dishonest  execution  of 
their  trust,    they   are   liable    in    damages;    tout 
they  are  not,  of  course,  liable,   because   an   em- 
bezzlement or  theft  is  proved.     They  must  be 
affected  with  culpable  negligence  or  fraud,  and 
such  is  the  confidence  the  court  places  in  its  of- 
ficers that  perhaps  the  proof  of  such  negligence, 
or  fraud,   ought  to   be   thrown   on    the    other 
party." 
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DEFINITIONS  OF  CUSTODIA  LEGIS 

Custody  of  the  law.  12  Cyc.  1024. ! 
In  the  custody  of  the  law.     Bouvier's   Law   Dic- 
tionary, Rawle's  Third  Rev.  Vol.  1,  p.  741. 
In  the  custody  of  the  law 

Black's  Law  Dictionary,   (2nd  Ed.)    Citing; 
Stockwell  vs.  Robinson,  32  Atl.  528. 


In  the  custody  of  the  law. 

Shumaker  and  Longsdorf,    Cyclopedic    Law 
Dictionary. 


Property  lawfully  taken  by   authority   of  legal 
process  is  in  the  custody  of  the  law. 

Oilman  vs.  WiUiams,  7  Wis.  329,  334,  76  Am. 
Dec.  219. 


Weaver  vs.  Duncan,  56  S.  W.  39,  41. 
Property  legally  in  the  hands  of  a  receiver  is 

in  custodia  legis. 
Weaver  vs.  Duncan,  56  S.  W.  39,  41. 
In  re  Receivership  of  New  Iberia  Cotton  Mill 

Co.  33  S.  903,  904. 
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A  tiling  is  in  custodia  legis  when  it  is  shown  that 
it  has  been  and  is  subjected  to  the  official  custody  of 
the  judicial  executive  officer  in  pursuance  of  his  ex- 
ecution of  a  legal  writ,  and  where  property  attached 
is  sold  under  order  of  the  court  and  attachment  is 
dissolved,  the  proceeds  are  in  custodia  legis. 

First  Nat.  Bank  vs.  Livingood,  109  Pac.  987, 

988  (Kan.) 
Property  levied  on  remains  in  custody  of  the 

law. 
August  vs.  Gilmer,  44  S.  E.  143. 
Hagan  vs.  Lucas,  10  Pet.  411,  (35  U.  S.)  9  L. 
Ed.  470. 


The  filing  of  a  petition  in  bankruptcy  and  the  ad- 
judication thereon  operated  to  place  the  property  of 
the  bankrupt  in  the  "custody  of  the  law." 

Moore  Mfg.  Co.  vs.  Billings,  80  Pac.  422,  424, 
46  Or.  401. 


One  charged  mth  crime  and  at  large   on  bail  is 
!onstructively  in  the  custody  of  the  law. 

Netograph  Mfg.  Co.  vs.  Sorugham,  90  N.  E. 

962,  963,  197  IST.  Y.  377. 
27  L.  R.  A.  N.  S.  333,  134  Am.  St.  Rep.  886. 

Custodia  legis  involves  the  actual  domination  over 
lome  objective  thing  b.y  the  court.     It  may  be  corpo- 
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real  or  incorporeal,  but  it  is  not  a   controversy,  a 
question,  or  an  inquiry. 

Troll  vs.  City  of  St.  Louis,  168  S.  W.  167,  178. 
Property  in  hands  of  receiver  is  in  custodia  legis. 
Porter  vs.  Sabin,  37  L.  Ed.  (U.  S.)  815,  cit- 
ing cases. 
FARMERS    LOAN    &    T.    CO.   vs.    LAKE 
STREET  ELEVATED  R.  CO.  44  L.  Ed. 
667.  671,  177  U.  S.  52,  62. 


The  possession  of  the  res  vests  the  court  which  has 
first  acquired  jurisdiction  with  the  power  to  hear 
and  determine  all  controversies  relating  thereto,  and 
for  the  time  being  disables  other  courts  of  other  co- 
ordinate jurisdiction  from  exercising  a  like  power. . 

Nor  is  this  rule  restricted  in  its  application  to 

cases  where  property  has  been  actually  seized  under 
judicial  process  before  a  second  suit  is  instituted  in 
another  court,  but  it  often  applies  as  well  where  suits 
are  brought  to  enforce  liens  against  specific  proper- 
ty, to  marshal  assets,  administer  trusts,  or  liquidate 
insolvent  estates  and  in  suits  of  a  similar  nature 
where,  in  the  progress  of  the  litigation,  the  court 
may  be  compelled  to  assume  the  possession  and  con- 
trol of  the  property  to  be  affected.  The  rule  has 
been  declared  to  be  of  especial  importance  In  its  ap- 
plication to  Federal  and  state  courts. 
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DISTRIBUTION  OF  MONEY  IN  CUSTODIA 

LEGIS 
13  CYC  1038. 

' '  The  court  in  which  a  fund  has  been  deposit- 
ed has  power  to  order  distribution  of  it,  and 
when  jurisdiction  is  once  obtained  it  is  not  lost 
either  b}^  the  abatement  of  the  suit  or  by  the 
dismissal  of  the  bill. ' ' 

13  CYC  1038. 

' '  The  court  in  which  the  fund  is  deposited  has 
exclusive   jurisdiction   of   the   question   of   the 
right  to  the  moneys,  and  all  claims  against  the 
deposit  must  be  asserted  there. ' ' 
WRIGHT  vs.  MITCHELL,  18   Yesey   Jrs   Rep. 
Sumner's  Edition,  293.     The  bill  was  filed  on  behalf 
of  the  plaintiff  and  all  other  creditors  of   an  intes- 
state  for  an  account,  and  to  set  aside  the  assignment 
of  a  lease  by  the  intestate  to  two  of  the   defendants 
in  trust  for  a  third.     The  tenants   of   the  premises, 
being  also  made  parties,   paid  the   rent   into   court. 
The  bill  having  been  dismissed  for  want  of  prosecu- 
tion, a  motion  was  afterwards  made  by  the  assignees 
of  the  lease,  that  the  money  in  Court  should  be  paid 
out  to  them. 

The  Order  was  made;  but  the   Register  declining 
to  draw  it  up,  on  the  ground  that,   the   Bill   having 
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been  dismissed,  the  Court  had  no  jurisdiction,  the 
motion  was  repeated.  The  Lord  Chancellor  (Eldon) 
said,  the  Court  had  jurisdiction  to  make  an  order 
for  payment  of  the  money  out  of  Court,  and  directed 
the  order  to  be  drawn  up. 

STURDIVANT  vs.  REESE,  111  S.   W.    (Ark.) 
261. 

"It  would  be  anomalous  to  say  that  a  court 
loses  power  to  require  its  commissioners  to  dis 
tribute  funds  which  have  come  into  their  hands 
as  officers  of  the  court,  and  by  virtue  of  the  or- 
ders of  the  court.  Payment  under  orders  of  the 
court  to  a  commissioner  or  other  functionary  | 
appointed  by  the  court  is  equivalent  to  a  depos- 
it in  court,  and  the  court  has  exclusive  jurisdic- 
tion to  order  a  distribution."  I 

7  Standard  Encyclopedia  of  Procedure,  p.  169. 

"The  rights  of  claiments  to  a  fund  deposited    ' 

in  court  cannot  be  determined  in  another  suit 
even  after  final  decree. ' ' 
Citing : 

Gregory  vs.  Boston  Safe  Dep.  &  Tr.  Co.  144 

U.  S.  665,  36  L.  Ed.  585. 
Corbitt  vs.  Farmers'  Bank  of  Delaware,  114 

Fed  602. 
Allen  vs.  Gerard,  44  Atl.  592,  49  L.  R.  A.  351, 
21  R.  I.  467. 
ID.  p.  171. 


li 
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''A  fund  paid  into  court  cannot  be  withdrawn 
or  distributed  except   upon   tlie   court's   order. 
Citing- 
Hammer  vs.  Kaufman,  39  111.  87. 
Walters-Cates  vs.  Wilkinson,  92  la.  129,  60 

N.  W.  514. 
Boggs  vs.  Com.  76  Va.  989,  following  Osbum 
vs.  IT.  S.  91  U.  S.  474. 
ID.  p.  173: 

''No  other  court  has  jurisdiction  to  determine 
any  question  pertaining  to  the  distribution  of 
the  fund."     Citing 

CRAIG  et  als.  vs.  THE  GOVERNOR,  for  the 
Use  of  White,  Adm.  43  Tenn.  (3  Coldwell's 
Reports),  244. 


Syllabus.     A  fund  in  custodia  legis  and  under  the 
control  and  subject  to  the  orders  and  decrees  of  the 
chancery  court,  cannot  be  paid  out  by  the  Clerk  and 
Master  of  the  court,  to  any  one,  except  in  obedience 
to  the  order  of  the  court ;  and  a  party  cannot  resort 
to  a  different  forum  and  recover  of  the   clerk   and 
master  of  the  chancery  court  and  his   sureties,   the 
money,  and  thus  oust  the  chancery  court  of  its  juris- 
diction of  the  same." 
4  ENCY.  of  U.  S.  Supreme  Court  Rep.  p.  1170. 
"The  court  which  first  acquires   jurisdiction 
of  a  case  has  a  right  to  retain  it  until  the  cause 
is  finally  disposed  of,  and  its  jurisdiction  is  not 
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subject  to  be  ousted  by  court  exercising  a  con- 
current jurisdiction. ' ' 
ID.  p.  1173. 

''The  rule  that  the  court  having  possession  of 
property  has  a  right  to  deal  with  it  to  the  exclu- 
sion of  other  courts  of  concurrent  jurisdiction  is 
of  special  importance  in  its  application  to  state 
and  federal  courts.  As  between  a  state  and 
federal  court  the  one  first  seizing  property  has 
exclusive  jurisdiction."  ^ 


ID.  p.  1175.  Where  property  is  in  the  lawful  pos- 
session of  a  state  court,  it  cannot  be  seized  by  proc- 
ess issuing  from  a  federal  court. 

ALLEN  vs.  GERARD,  79  Am.  St.  Rep.  816,  (21 
R.  I.  467.  44  Atl.  592.)  P.  817-818.  Citing  Cases. 

''Public  officials  are  charged  with  certain 
well  defined  duties,  and  the  law  prescribes  the 
manner  in  which  they  shall  be  performed.  If, 
while  in  the  discharge  of  these  duties,  the  officer 
is  interferred  with  by  some  person  who  is  a 
stranger  to  the  proceedings,  confusion  and  in- 
convenience will  necessarily  be  the  result,  new 
complications  will  arise,  and  a  multitude  of  suits 
be  made  possible  where  there  should  have  been 
but  one.  And  in  order  to  avoid  such  inconven- 
ience and  confusion,  the  principle  has  very  gen- 
erally been  established  that  'no  person  deriving 
his  authority  from  the  law,  and  obliged  to  exe- 
cute it  according  to  the  rules  of  law  can  be  hold- 
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en  by  process  of  this  kind. ' Here  the 

money  sought  to  be  reached  is  in  the  registry  of 
the  court,  and  hence  undoubtedly  in  the  custody 
of  the  law.  It  was  placed  there  in  pursuance  of 
the  statute.  The  clerk  of  the  court,  as  such,  has 
no  control  over  it,  nor  is  he  any  way  liable  for 
it,  except  as  the  custodian  of  the  court.  He  holds 
the  money  in  his  official  capacity  only,  and  can 
only  pay  it  out  as  ordered  by  the  court." 

COVELL  vs.  HEYMAN,  111  U.  S.  176. 

A  marshal  of  a  court  of  the  United  States  had 
possession  of  property  by  virtue  of  a  levy  under  a 
writ  of  execution  issued  upon  a  judgment  recovered 
in  a  Circuit  Court  of  the  United  States.  An  action  of 
replevin  for  the  property  was  brought  against  him  in 
a  state  court  and  taken  on  writ  of  error  irom  the  de- 
cision of  the  Supreme  Court  of  the  state  to  the  U. 
S.  Supreme  court.  The  United  States  supreme 
court  after  discussing  Freeman  vs.  Howe,  24  How. 
450  and  Taylor  vs.  Carrol,  20  How.  583,  says : 

''The  point  of  the  decision  in  Freeman  vs. 
Howe,  supra  is  that,  when  property  is  taken  and 
held  under  process,  mesne  or  final,  of  a  court  of 
the  United  States,  it  is  in  the  custody  ot  the  law, 
and  within  the  exclusive  jurisdiction  of  the  court 
from  which  the  process  has  issued,  for  the  pur- 
poses of  the  writ;  thnt  the  possession  of  the  of- 
ficer cannot  be  disturbed  by  pi-ocess  from  any 
State  court,  because  to  disturb  that  possession 
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would  be  to  invade  the  jurisdiction  of  the  court 
by  whose  command  it  is  held,  and  to  violate  the 
law  which  that  jurisdiction  is  appointed  to  ad- 
minister ;  that  any  person,  not  a  party  to  the  suit 
or  judgment,  whose  property  has  been  wrong- 
fully, but  under  color  of  process,  taken  and 
withheld,  may  prosecute,  by  ancillary  proceed- 
ings, in  the  court  whence  the  process  issued,  his 
remedy  for  restitution  of  the  property  or  its 
proceeds,  from  the  custody  of  the  officer  and 
the  jurisdiction  of  the  court,  he  may  pursue  in 
any  tribunal.  State  or  Federal,  having  jurisdic- 
tion over  the  parties  and  the  subject  matter. 
And  vice  versa,  the  same  principle  protects  the 
possession  of  property  while  thus  held,  by  proc- 
ess issuing  from  State  courts,  against  any  dis- 
turbance under  process  of  the  courts  of  the 
United  States;  excepting,  of  course,  those  cases 
wherein  the  latter  exercise  jurisdiction  for  the 
purpose  of  enforcing  the  supremacy  of  the  Con 
stitution  and  the  laws  of  the  United  States. 
P.  179.  160. 


The  court  then  discusses  subsequent  decisions  by 
that  court,  and  quotes  the  following  opinion  from 
Mr.  Justice  Miller: 

''That  principle  is  that  whenever  property 
has  been  seized  by  an  officer  of  the  court,  by 
virtue  of  its  process,  the  property  is  to  be  con- 
sidered as  in  the  custody  of  the  court,  and  under 
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its  control  for  the  time  being ;  and  that  no  other 
court  has  a  right  to  interfere  with  that  pos- 
session, unless  it  be  some  court  which  may  have 
a  direct  supervisory  control  over  the  court  whose 
process  has  first  taken  possession,  or  some  sup- 
erior jurisdiction  in  the  premises."     P.  180. 

The  court  says  further: 

' '  Here  it  v/ill  be  perceived  that  no  distinction 
is  made  between  writs  of  attachment  and  execu- 
tions upon  judgments,  and  that  the  principle 
embraces  both,  as  indeed  both  are  mentioned  as 
belonging  to  the  same  class  elsewhere  in  the 
opinion."     p.  181. 

Again : 

''The  forebearance  which  courts  of  co-ordin- 
ate jurisdiction,  administered  under  a  single 
system,  exercise  towards  each  other,  whereby 
conflicts  are  avoided,  by  avoiding  interference 
wUla  the  process  of  each  other,  is  a  principle  of 
comity,  with  perhaps  no  higher  sanction  than 
the  utility  which  comes  from  concord;  but  be- 
tween State  courts  and  those  of  the  United 
States  it  is  something  more.  It  is  a  principle  of 
right  and  of  law,  and  therefore,  of  necessity.  It 
leaves  nothing  to  discretion  or  mere  convenience. 
These  courts  do  not  belong  to  the  same  system, 
so  far  as  their  jurisdiction  is  concurrent;  and 
although  they  coexist  in  the  same  space,  tJiey  are 
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independent,  and  have  no  common  superior. 
They  exercise  jurisdiction,  it  is  true,  within  the 
same  territory,  but  not  in  the  same  plane;  and 
when  one  takes  into  its  jurisdiction  a  specific 
thing,  that  res  is  as  much  withdrawn  from  the 
judicial  power  of  the  other,  as  if  it  had  been  car- 
ried physically  into  a  different  territorial  sov- 
ereignty. To  attempt  to  seize  it  by  a  foreign 
process  is  futile  and  void.  The  regulation  of  I 
process,  and  the  decision  of  questions  relating  to 
it,  are  part  of  the  jurisdiction  of  the  court  from 
which  it  issues.  'The  jurisdiction  of  a  court,' 
said  Chief  Justice  Marshal,  'is  not  exhausted  by 
the  rendition  of  its  judgment,  but  continues  un- 
til that  judgment  shall  be  satisfied.  Many  ques- 
tions arise  on  the  process,  subsequent  to  the 
judgment,  in  which  jurisdiction  is  to  be 
exercised.".  . .  .Pages  182-183. 

"Property  thus  levied  on  by  attachment,  or 
taken  in  execution,  is  brought  by  the  writ  with- 
in the  scope  of  the  jurisdiction  of  the  court 
whose  process  it  is,  and  as  long  as  it  remains  in 
the  possession  of  the  officer  it  is  in  the  custody 
of  the  law.  It  is  the  bare  fact  of  that  possession 
under  claim  of  and  color  of  that  authority,  with- 
out respect  to  the  ultimate  right,  to  be  asserted 
otherwise  and  elsewhere,  as  already  sufficiently 
explained,  that  furnishes  to  the  officer  complete 
immunity  from  the  process  of  every  other  juris- 
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diction  that  attempts  to  dispossess  him."  p.  184. 
SENIOR  et  al.  vs.  PIERCE  et  al.     31  Fed. 
625. 


I  Cause  was  before  the  court  upon  the  application 
lof  .the  plaintiff  to  attach  Frank  Pierce  for  con- 
tempt. The  alleged  contempt  consisted  in  the  re- 
ifusal  of  Pierce  to  deliver  to  the  U.  S.  Marshal,  in 
lobedience  to  the  command  of  a  writ  of  replevin  is- 
jsued  in  said  cause,  certain  spirituous  liquors,  valued 
jat  about  $6000,  which  said  Pierce  had  seized  under 
the  Iowa  liquor  law,  under  a  warrant  issued  from  a 
justice  of  the  peace  court. 

The  court  said : 

**We  live  under  two  separate  and  distinct 
governments.  In  this  respect  our  situation  is 
peculiar,  since  there  is  not,  perhaps,  under  the 
sun,  another  people  subject  to  the  i-ule  of  more 
than  one  government.  While  neither  of  the  gov- 
enrments  over  us  is  absolutely  sovereign,  each 
is  clothed  with  certain  sovereign  powers,  to  be 
exercised  within  the  limits  of  the  fundamental 
law,  and  each  is  supreme  within  its  proper 
sphere.  One  of  the  most  difficult  problems  in 
our  polity  has  always  been  to  define  tne  limits 
of  our  two  governments  and  keep  each  in  its  true 
orbit.  There  are,  in  this  dual  system,  two  judic- 
ial organizations,  for  the  most  part  quite  inde- 
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pendent  of  each  other.  With  very  few  e^rceptions 
there  is  no  appeal  from  one  of  these  jurisdic- 
tions to  the  other.  They  have  no  judicial  pow- 
er over  each  other ;  they  cannot  revise  each  oth- 
er's  judgments.  There  is  no  common  superior 
to  bring  their  decisions  into  harmony,  and  pre- 
vent conflict  between  them.  In  most  cases,  tiie 
courts  of  the  two  jurisdictions  exercTse  concur- 
rent judicial  power.  They  are  employed  in  ad- 
ministering justice,  and  in  enforcing  the  same 
laws,  within  the  same  territorial  limits,  over  the 
same  persons  and  subject  matter.  It  is  mani- 
fest that  in  so  complex  a  judicial  system  there 
must  arise,  with  respect  to  both  persons  and 
property,  many  causes  of  conflicting  jurisdic- 
tion ;  and  it  were  needless  to  dwell  upon  the  in- 
tolerable mischiefs  which  must  have  resulted 
from  such  conflicts  if  they  had  not  been  averted 
by  a  wise  and  timely  course  of  judicial  decis- 
ions. The  danger  of  such  conflicts  has  been 
from  the  first  imminent;  and  yet,  the  courts, 
state  and  federal,  have  for  nearly  a  century  ex- 
ercised their  judicial  functions  side  by  side,  ov- 
er the  same  people  and  territory,  in  cases  mostly 
of  concurrent  jurisdiction,  with  but  little  dis- 
cord, warring  or  conflict. 

**How  has  this  most  desirable  harmony  been 
attained?  We  owe  it  beyond  doubt  to  the  wis- 
dom of  the  supreme  court  of  the  United  States 
in  planting  deeply  in  our  legal  system  the  prin- 
ciple that  where  a  court  of   either   jurisdiction 
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has,  by   legal   process,    custody  of   persons   or 
property,  the  courts   of   the   other   jurisdiction 
shall  not  attempt  to  wrest  such  persons  or  prop- 
erty from  the  court  first  obtaining  possession  of 
the  same.  Again  and  again  has  this  principle  been 
laid  doAvn  by  the  supreme  court,  as  will  seen  by 
the  authorities  cited  below.     That  court  has  put 
its  decision  upon  the  ground  that  the  possession 
of  the  officer  of  a  court  under  legal  process  is 
the  possession  of  the  court,  and  that  an  attempt 
to  wrest  persons  or  property  from  the  custody  of 
the  officer  is  an  invasion  of  the  jurisdiction  of 
the  court."     Citing  cases.  Pages  626-627. 

The  court  then  cites  and  quotes  from  decisions  of 
the  U.  S.  supreme  court,  and  continues  : 

''Since,  then,  property  in  the  hands  of  an  of- 
ficer of  a  court  under  legal  process  is  to  be  con- 
sidered as  in  the  custody  of  the  court,  the  officer 
would  clearly  have  no  right  to  surrender  it  with- 
out the  order  of  the  court,  to  whom  he  owes 
obedience;     and    therefore   an   attempt   of   an 
officer    of    an    alien     jurisdiction     to     take 
the    property    out    of    the    possession    of    the 
officer     holding     it    must,    inevitably,    either 
prove   futile    or   lead   to   a    forcible     collision. 
Would  the  officer  in  possession  be  justified  in 
surrendering  the  property  at  the  mandate  of  a 
court  foreign  to  him,  and  without  any  power 
whatever  to  give  him  protection  against  the  or- 
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ders  of  Ms  own  court?  Would  it  not  be  his  du- 
ty to  resist  by  force  the  attempt  of  an  officer 
of  a  different  jurisdiction  to  take  the  property 
from  his  custody?  Can  the  officer  in  possess- 
ion be  required  to  determine  for  himself,  in  ad- 
vance of  the  judgment  of  his  own  court  and  of 
the  court  from  which  the  writ  of  replevin  issues, 
the  right  of  the  plaintiff  suing  out  a  replevin 
from  an  alien  jurisdiction  to  the  property  in  dis- 
pute, and  the  authority  of  the  officer  serving 
the  writ  of  replevin  to  seize  and  take  the  prop- 
erty? And  can  an  officer  be  adjudged  to  be  in 
contempt,  and  punished  for  his  disobedience  to 
the  process  of  an  alien  jurisdiction,  while  acting 
in  obedience  to  the  command  of  his  own  court, 
in  refusing  to  deliver  up  property  which  he 
holds  as  the  mere  custodian  of  that  court?" 

''The  state  and  federal  courts  of  original 
jurisdiction  are  independent  of  each  other. 
They  are  equal  in  power  and  dignity.  The 
courts  of  one  jurisdiction  have  no  authority  or 
right  whatever  to  command  or  coerce  the  courts 
of  the  other  jurisdiction.  How,  then,  could  the 
federal  court  take  property  from  the  custody  of 
the  state  court,  against  its  consent,  without  the 
use  of  actual  force?  But  if  one  jurisdiction 
may  use  force,  why  not  the  other?  Why,  if  the 
federal  court  may  exert  force  to  take  property 
from  the  possession  of  a  state  court,  may  not  tne 
latter,    in    its    turn,    wrest  property  from  the 
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federal  court  by  the  same  means?  Nothing  is 
more  evident  than  that  whatever  a  federal  court 
may  lawfully  do  to  take  property  from  the 
state  court  the  latter  may  also,  in  like  circum- 
stances, do  to  withdraw  property  from  the  pos- 
session of  a  federal  court.  This  power,  if  it  ex- 
ists, must  be  reciprocal.  It  cannot,  in  the  na- 
ture of  things,  be  one-sided  and  exclusive  in  the 
federal  courts.  It  would  be  most  unreasonable 
for  the  federal  courts  to  assert  and  exercise  a 
power  of  seizing  property  in  the  custody  of  a 
state  court,  and  deny  to  state  courts  of  co-equal 
power  authority  to  interfere  in  like  manner 
with  the  possession  of  property  held  by  a  fed- 
eral court.  The  federal  tribunals  would  there- 
fore but  for  the  principle  of  mutual  non-inter- 
ference, be  exposed  to  an  invasion  of  their  juris- 
diction by  the  state  courts,  which  they  are  cer- 
tainly neither  ready  nor  willing  to  permit.  The 
evil  conseuences  flowing  from  the  interference 
of  the  two  jurisdictions  with  their  respective 
rights  of  possession  would  by  no  means  end  with 
the  scenes  of  violent  collision  which  must  inevi- 
tably occur.  The  taking  of  the  possession  of 
the  property  by  one  court  from  another  would 
not  in  the  slightest  degree  affect  the  jurisdic- 
tion of  the  latter  to  hear  and  determine  the 
controversy  betv/een  the  parties.  The  invaded 
court  could  not  be  prevented  from  proceeding 
to  judgment  upon  the  subject-matter  of  the  suit. 
Hence  would  inevitablv  arise  divers  and  con- 


34 

flicting  judgments  by  two  courts  of  concurrent 
jurisdiction  upon  the  same  controversy,  and 
property,  within  the  same  territorial  limits, 
without  any  common  superior  tribunal  to  settle 
and  adjust  the  conflicting  rights  and  titles  thus 
created.  Thus,  by  the  judgment  of  a  court  of 
one  jurisdiction,  the  right  of  property  might  be 
established  in  one  suitor,  while,  by  the  decision 
of  a  court  of  the  other  jurisdiction,  the  title 
might  be  adjudged  to  his  adversary;  and  the 
right  of  either  party  would  be  made  to  depend 
upon  the  forum  in  which  it  should  happen  to  be 

challenged The  case  was  appealed  from 

the  judgment  of  the  justice  of  the  peace  to  the 
state  district  court,  and  the  property  is  now, 
therefore,  in  the  custody  of  that  court.  How 
is  this  court  to  obtain  possession  of  it  without 
the  consent  of  the  state  district  court,  unless  by 
a  resort  to  force  to  wrest  it  from  the  custody  of 
the  officer  of  that  court?  Suppose  we  decide 
that  the  proceeding  was  irregular,  and  the  seiz- 
ure without  warrant  of  law,  and  void,  and  sup- 
pose the  state  court  shall  hold  just  the  contrary, 
how  is  the  conflict  of  judgment  between  us  to 
be  settled?  And,  if  one  court  or  the  other 
shall  not  yield,  how  is  a  collision  of  force  to  be 
avoided?  Why  should  the  state  court,  which 
first  got  possession  of  the  property  and  the  con- 
troversy, yield  to  the  claim  of  jurisdiction  by 
this  court?  By  what  right,  law,  or  authority, 
can  this  court   claim    superiority   to   the   state 
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court,  or  any  paramount  competency,  to  hear 
and  determine  the  matter  at  issue? 

"Inasmuch  as  the  very  purpose  of  non-inter- 
ference is  to  prevent  a  conflict  between  the  two 
jurisdictions,  I  can  see  no  difference  in  the  ap- 
plication of  the  principle  whether  the  question 
to  be  decided  by  the  two  courts  is  one  of  juris- 
diction, or  of  mere  property  right,  the  jurisdic^ 
tion  being    conceded.     The    state    court    must 
needs  decide  for  itself  whether  or  not  the  seiz- 
ure proceeding  was  illegal.     There  is  no  other 
tribunal  with  competent  authority  to  decide  this 
question  for  the  state  court.     If     the     federal 
court  may  decide  the  question  of  the  regularity 
of  the  seizure  and  jurisdiction  adversely  to  the 
state  court  and  proceed  to  take  the  property 
from  its  custody  by   force,    why   may   not   the 
state  court  reciprocally,  in  any  parallel  case,  de- 
cide the  same  questions  when  property  is  in  our 
custody,  and  proceed  by  writ  of  replevin  to  dis- 
possess the  marshal?  But  assuredly,  if  the  fed- 
eral court  were  in  possession  by  legal  process,  it 
would  not  permit  the  state  court  to  decide  the 
question  of  jurisdiction  and  wrest  the  property 
from  our  control.     The  only  safe  and  legitimate 
course  for  the  suitor  is  to  pursue  his  remedy  by 
some  proper  ancillary  proceeding  in  the  court 
first  obtaining  jurisdiction,  and  take  his  appeal. 
If  not  satisfied,  to  the  final  justice  of  the  sup- 
reme court  of  the  state,  or  of  the  United  States, 
as  the  case  may  require.    It  will  not  do  for  the 
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suitor!  to  assume  that  he  cannot  obtain  justice  in 
one  jurisdiction  or  the  other.  But  in  all  events, 
it  is  infinitely  better  that  injustice  should  be 
done  and  suffered  in  particular  cases  than  that 
a  course  of  proceeding  should  be  sustained 
fraught  with  all  the  evils  of  conflicting  judg- 
ments and  forcible  collisions  between  the  two 
independent  jurisdiction."  P.  626-632. 

TEFT  WELLER  &  CO.  vs.  STERNBERG   & 
LOWENHERZ  5  L.  R.  A.  221 —Fed — 

Bills  by  complainants  against  defendants,  an 
insolvent  firm,  and  J.  G.  Barnes,  sheriff  of  Mus- 
cogee County,  and  creditors  of  the  firm,  for  an  in- 
junction, receiver,  etc.  to  take  charge  of  the 
assets  of  said  firm  then  in  the  custody  of  a  state 
court,  and  in  charge  of  the  said  sheriff,  an  officer  of 
the  court.  The  court  after  citing  and  quoting  from 
the  decisions  of  the  U.  S.  Supreme  court  says: 

"In  a  case  like  that  before  the  court,  the 
court  first  taking  jurisdiction  of  the  substance 
of  the  litigation  should  dispose  of  all  the  inci- 
dents. It  is  true  that  there  will  be,  doubtless, 
a  balance  of  some  amount  in  the  hands  of  the 
sheriff  after  the  more  important  liens  there 
depending  are  satisfied;  and,  this  court  might 
be  justified,  by  the  letter  of  the  law,  in  appoint- 
ing a  receiver,  to  whom  the  sheriff  would  ac- 
count for  such  balance.  This,  however,  would 
not  accord  with  that  spirit  of  absolute  reserve, 
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which  in  the  matters  of  concurrent  jurisdiction, 
should  mark  the  action  of  the  courts  of  the 
United  States  toward  the  state  courts.  The 
superior  court  of  Muscogee  county  has  the 
same  power  to  dispose  of  all  the  matters  in 
litigation  that  would  obtain  here.  It  is  there- 
fore presmnably  unnecessary,  were  it  otherwise 
seemly  and  appropriate,  to  go  forward  and 
grant  the  extraordinary  relief  sought."  Page 
225. 

TUCK  vs.  MANNING  et  al  and  Tuck,  Peti- 
tioner in  HOLMES   vs.   SAME  and  SOPER  vs 
Same,  5  L.  R.  A.  666,  (22  N.  E.  1001.) 

Tuck,   the   plaintiff  ,and   petitioner,   when  he 
filed  his  bill  and  petitions,  held  a  promissory  note 
signed  by  Manning,   and   he   brought   the   suit   in 
equity  against  Manning  and  John  Noble,  the  clerk 
of  this  court,  to  reach  and  apply  to  the  payment  of 
this  note  the  right,  title  and  interest  of  Manning  in 
certain  sums  of  money  which   had  been  paid   into 
court  by  the  plaintiffs  in  two  suits  named  in  the 
bill,  in  which  Manning  is  a  party  defendant.     The 
plaintiff  also  filed  petitions  in  these  two  suits  ask- 
ing that  the  payment  of  money  to  Manning  by  the 
clerk  might  be  stopped,  and  that  he  might  have  such 
relief  as  he  was  entitled  to.     These  sums  of  money 
were  and  are  held  by  Noble  as  clerk,  subject  to  the 
order  of  the  court  in  the  suits  respectively  in  which 
they  were  paid  in;  and  decrees  have  been  entered 
m  the  suits,  ordering  portions  of  the  sums  to  be 
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paid  to  Manning,  but  the  payments  to  him  have 
not  yet  been  made.  Some  time  after  the  bill  and 
the  petitions  were  filed  the  plaintiff  recovered 
judgment  in  the  supreme  court  of  New  York 
against  Manning  on  his  promissory  note  in  a  suit 
which  was  pending  when  the  bill  and  petitions 
were  filed,  and  he  was  permitted  to  amend  his 
bill  by  setting  out  this  judgment.  The  court,  by 
Field,  J.   says: 

"The  custody  which  Mr.  Noble  has  of 
the  money  is  the  custody  of  the  court  and  he 
must  obey  the  orders  of  the  court  made  in  the 
suits  respectively  in  which  the  moneys  have 
bee  deposited,  and  he  cannot  be  made  a  party 
to  independent  proceedings  either  in  this  court 
or  in  any  other  whereby  the  disposition  to  be 
made  of  the  moneys  can  be  affected  or  con- 
trolled. Columbian  Book  Co.  vs.  De  Golyer, 
115  Mass.  67 :  Jones  vs.  Jones.  1  Bland.  Ch.  443 ; 
Wilder  vs.  Bailey,  3  Mass.  289;  Drake,  At- 
tachm.  Sec.  257."     Page  666. 

D.  B.  MARTIN  CO.  vs.  SHANNONHOUSE, 
203  Fed.  517. 

Motion  made  by  plaintiff  to  order  the  payment 
to  it  of  money  in  the  registry.  It  appears  from 
the  record  and  affidavits  filed:  That  at  the  October 
term,  1912,  of  this  court,  at  Elizabeth  City,  Plain- 
tiff recovered  judgment  against  the  defendant  for 
the  sum  of  about  $2100.  That  on  or  about  the  16th  day 
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of  January,   1913,   defendant  paid  to   the   deputy 
clerk  at  Elizabeth  City  the  full  amount  of  the  judg- 
ment and  the  costs  taxed  against  him.     That  soon 
after  the  pajnnent  of  said  amount  the  sheriff  of 
Pasquotank  county  served  upon  the  deputy  clerk 
a  warrant  of  attachment  sued  out  of  the  superior 
court  of  Perquimans  county  in  an  action  pending 
in  said  court,  wherein  the  defendant  H.  T.  Shan- 
nonhouse  is  plaintiff,  and  plaintiff  D.  B.  Martin 
Company   is    defendant.     The   money   was   in   his 
hands  at  the  time  said  warrant  was  served  upon 
said  deputy  clerk.     It  had  not  been  deposited  by 
him.     He  made  with  the  sheriff  an  arrangement 
that  the  money  should  be  deposited  in  the  bank  in 
the  joint  name  of  himseaf  and  said  sheriff  for  the 
purpose  of  protecting  both  officers  and  to  await 
the   determination   of  the   attachment  proceedings. 
Plaintiff  demanded  of  said  deputy  clerk  that  he 
pay  to  it  the  said  money,  which  demand  was  re- 
fused for  the  reason  that  the   same  had  been  at- 
tached in  his  hands.     Plaintiff,  upon  notice  to  de- 
fendant, moves  the  court  to  order  the  deputy  clerk 
to  pay  over  to  it  the  said  money  notwithstanding 
the  service  upon  him  of  the  warrant  of  attachment. 
The  court  sa3^s : 

Connor,  District  Judge. 

''Before  disposing  of  the  question  as  to 
whether  the  money  in  the  hands  of  the  clerk 
was  subject  to  attachment,  it  wdll  be  well  to 
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direct  the  attention  of  the  clerk  and  his  deputies 
to  the  statutory  provisions  prescribing  their 
duty  in  regard  to  funds  coming  into  their  hands 
by  virtue  of  judgments  or  decrees  of  the  court : 

*'  'AH  moneys  paid  into  any  court  of  the 
United  States,  or  received  by  the  officers 
thereof,  in  any  cause  pending  or  adjudicated  in 
such  court  shall  be  forthwith  deposited  with 
the  Treasurer,  an  assistant  treasurer,  or  a  des- 
ignated depository  of  the  United  States,  in  the 
name  and  to  the  credit  of  such  court.'  Rev.  St. 
995,  U.  S.  Comp.  St.  1901,  p.  711,  5  Fed.  813. 
Ann.  70,  Fagan  vs.  Cullen  (c.c.)  28    Fed.    843. 

''It  is  further  provided  that: 

"  'No  money  deposited  as  aforesaid  shall 
be  withdrawn  except  by  order  of  the  judge  or 
judges  of  said  courts  respectively,  in  term  or 
in  vacation  to  be  signed  by  such  judge  or 
judges,  and  to  be  entered  and  certified  of  rec- 
ord by  the  clerk;  and  every  such  order  shall 
state  the  cause  in,  or  account  from  which,  it  is 
drawn.'  Id.  Sec.  996. 

"It  was  the  uniform  custom  of  the  several 
clorks  in  this  district,  and  since  the  enact- 
ment of  the  Judicial  Code,  is  now  the  custom 
of  the  clerk  and  his  deputies,  to  immediately 
deposit  money  coming  into  their  hands  as 
directed  by  the  statute.  The  deputy  clerk  at 
Eliazbeth  City,  supposing  some  other  and  dif- 
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ferent  duty  under  the  circumstances,  deposited 
the  money  to  the  joint  credit  of  the  sheriff  and 
himself.    In  this  he  was  in  error.    Under  any 
circumstances,  assuming  that  the  money  paid 
to  him  in   satisfaction   of  the   judgment   was 
subject  to  attachment,   or  himself  to  garnish- 
ment, the  sheriff  had  no  authority  to  take  the 
money  from  his  possession,  or  interfere  with 
him  in  the  discharge  of  his  official  duty,  as 
prescribed  by  the  statute     ....     An  order 
will   be   drawn   directing   the   deputy   clerk  to 
forthwith  deposit  the  amount  received  by  him 
from   defendant   Shannonhouse  on  account   of 
the  judgment  recovered  by  the  plaintiff  herein 
in  the  depository  designated  for  that  purpose. 
A  copy   of   said   order   delivered   to   the   bank 
in  which  it  is  now  deposited  will  be  sufficient 
authority   for   the   withdrawal   of   the   amount 
and  its  deposit  as  herein  directed  ....  The 
question  then  arises,  Is  the  money  deposited  in 
the  depository  designated  by  law  to  the  credit 
of    the    court    subject    to    attachment    by    the 
sheriff   of  Pesquotank  county?     The   decision 
of  this  question  does  not  call  into  controversy 
or  involve  the  validity  of  the  process  of  the 
state  court.     This  court  has  not  any  such  au- 
thority or  power. 

"The  sole  question  is  whether  the  money 
in  the  custody  of  this  court  is  subject  to  be 
attached  or  this  court's  control  of  it,  in  any  de- 
gree, affected  by  the  action  of  the  sheriff  in 
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respect  to  tlie  warrant  of  attacliment.  The 
warrant  did  not  direct  the  sheriff  to  levy  upon, 
or  attach,  this  specific  money,  but  only  the 
property  of  the  defendant  in  his  county.  The 
power  and  duty  of  a  court  to  decide  for  itself 
whether  property  in  its  possession  or  under  its 
control  can  be  taken  from  it  by  process  issuing 
from  another  court  is  essential  to  its  right  and 
duty  to  administer  to  its  suitors  such  remedy, 
as  according  to  the  law  they  may  be  entitled, 
and  to  enforce  its  judgments.  Chief  Justice 
Marshal,  in  Wayman  vs.  Southard,  10  Wheat. 
1,  6  L.  ed.  253,  says: 

''  'The  jurisdiction  of  a  court  is  not  ex- 
hausted by  the  rendition  of  its  judgment, 
but  continued  until  that  judgment  shall  be 
satisfied.  Many  questions  arise  on  the 
process  subsequent  to  the  judgment,  in 
which  jurisdiction  is  to  be  exercised.' 

"It  is  therefore  generally  held  that  property 
in  custodia  legis  is  not  subject  to  attachment.  3 
Stand.  Enc.  Pro.  280.  The  question  presented 
here  has  been  decided  in  a  well  considered  opin- 
ion in  which  all  of  the  decided  cases  ar  cited,  by 
District  Judge  Waddill,  of  the  Eastern  District 
of  Virginia.  In  Corbitt  vs.  Farmers  Bank  (0. 
C.)  114  Fed.  602,  he  says: 

'*  'The  position  taken  by  counsel  for  com- 
plainant, that  the  court,  having  entered  its  final 
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order  in  respect  to  the  money  in  question,  had 
exhausted  its  jurisdiction  over  the  same,  and 
that  such  funds  then  remain  subject  to  seizure 
by  attachment  or  other  legal  process,  as  any 
other  property  belonging  to  defendant  bank,  is 
equally  fallacious.  A  conclusion  in  favor  of  par- 
ties litigant,  to  any  controversy,  would  be  bar- 
ren of  good,  if  the  court  rendering  the  decision 
was  powerless  to  cause  its  decrees  and  orders  to 
be  put  into  operation  and  duly  executed;  and 
such  a  result  as  to  money  in  the  court's  own 
registry  would  indeed,  leave  it  in  a  helpless  and 
pitiable  plight.' 

''As  clearly  and  forcibly  pointed  out  by 
Judge  Waddill,  to  hold  otherwise  would  result 
in  unseemly  conflicts  between  state  and  Feder- 
al courts,  involve  their  officers  and  suits  in 
difficult  and  frequently  doubtful  questions  and 
result  in  endless  confusion.  The  courts  gener- 
ally hold  that  to  permit  funds  in  their  posses- 
sion to  be  subject  to  attachment  would  be  con- 
trary to  public  policy.  Clark  vs.  Shaw,  26  Fed. 
356;  In  re  Forsyth,  78  Fed.  296. 

"  ....  The  statute  of  North  Carolina  di- 
rects that  money  paid  to  the  clerk  shall  be  paid 
by  him  'to  the  party  entitled  to  receive  it,' 
whereas,  money  paid  to  the  clerk  of  the  Federal 
court  is  to  be  deposited  by  him  in  the  depository 
designated  to  the  credit  of  the  court,  and  can 
only  be  drawn  out  by  the  order  of  the  court.  It 
remains  under  the  control  of  the  court,  and  is 
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not  subject  to  the  orders  or  process  of  any  oth- 
er jurisdiction.  The  deputy  clerk  should  not 
have  cancelled  the  judgment.  His  sole  author- 
ity in  the  premises  was  to  receive  the  money 
and  deposit  it,  as  dii-ected.  The  application  and 
disposition  of  it  could  be  made  only  by  the 
court." 

Pages  518-521. 

Eeinhold  vs.  Olof  Hansson.  169  lU.  App.  Ct. 
Eep.  334. 


Reinhold  filed  his  bill  in  the  Superior  Court 
against  Hansson  and  others  to  foreclose  a  ti-ust 
deed.  Duiing  pendency  of  suit,  money  due  was 
paid  into  court.  Thereupon  the  suit  was  dismissed 
without  mentioning  to  whom  the  money  should  be 
paid  and  plaintiff  appealed. 
The  Court  said: 

''Complaint  is  made  because  the  decree  fails 
to  direct  the  payment  of  the  money  to  appell- 
ant. This  complaint,  made  as  justifying  this  ap- 
peal, is  more  chimerical  than  substantial.  The 
money,  having  been  paid  to  the  clerk  with  the 
knowledge  and  sanction  of  the  court,  became  a 
fund  custodia  legis,  to  be  paid  out  upon  the  or- 
der of  the  couit.  Hammer  vs.  Kaufman.  39 
HI.  87,  Ferguson  vs.  Sutphon,  8  111.  547. 

"Upon  motion  in  the  court  below  appellant 
might  readily  have  procui-ed  an  order  directing 
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the  clerk  to  pay  the  money  to  him,  and  thereby 
avoided  this  appeal.  If  the  attention  of  the 
court  had  been  directed  to  the  failure  of  the  de- 
cree to  award  the  payment  of  the  money  to  ap- 
pellant, the  decree  would,  doubtless,  have  been 
so  drafted  as  to  accomplish  that  result." 
Page  336. 

First  Nat.  Bank  vs.  Londonderry    Mining  Co. 
114  Pac.  (Col.)  313. 

In  a  suit  concerning  the  ownership  of  ores,  it 
was  ordered  that  the  proceeds  of  such  ores  be  plac- 
ed in  the  registry  fund  of  the  court,  and  that  the  clerk 
deposit  the  fund  in  some  bank  which  should  be  re- 
quired to  give  a  bond.    Thereafter  an  order  was  en- 
tered that  the  moneys  on  deposit  be  equally  divided 
between  the  parties,  and  the  parties  filed  a  petition 
which  resulted  in  an  order  against  the  bank  to  show 
cause  why  it  should  not  pay  a  specified  sum.     The 
bank  filed  an  answer,  and  a  trial  was  had  which 
resulted  in  the  entry  of  judgment  against  the  bank. 
The  bank  contended  that  there  was  no  jurisdiction, 
in  that  it  was  not  a  party  to  the  action,  and     not 
bound  by  any  orders  others  than  the  one  to  show 
cause  and  that  the  action  must  be  on  the  bond    of 
the  bank,  and  its  sureties,  wherein  a  summons  must 
issue  in  the  nam.e  of  the  people  and  that  there  was 
no  statute  authorizing  a  judgment. 
The  court  said: 

"The  first  question  necessary  to  determine 
pertains  to  the  jurisdiction  of  the  court.     It  is 
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claimed  that  the  bank  was  not  a  party  to    the 
action,  and  hence  was  not  bound  by  any  orders  of 
the  court  made  in  the  case  other  than  that    to 
show  cause ;  and,  further,  that  if  funds  claimed 
by  both  parties  to  the  suit  were  deposited  in  the 
bank,  it  was  the  direct  interest  of  such  parties 
as  against  the  bank  and  which  can  only  be  en- 
forced by  an  independent  action    upon     tHeir 
part.    It  is  further  contended  that  such  action 
must  be  upon  the  bond  of  the  bank  and  its  sure- 
ties, wherein  a  summons  must  issue  and  run  in 
the  name  of  the  people,  etc.  and  that  there  is  no 
statute  authorizing  a  judgment,  or  decree,     or 
motion,  etc.     These  assignments  are  not     well 
taken.    If  it  is  true,  as  alleged,  that  there   are 
no  statutory  provisions  regulating  or  providing 
for  judgment  by  motion  or  citation  in  this  class 
of  cases,  none  are  needed.     It  is  a  jurisdiction 
existing  and  which  has  been    exercised     from 
time  immemorial.     The  funds  borrowed    were 
in  the  custody  of  the  court  and  the  bank  which 
came  into  court  and  borrowed  this  money  with 
knowledge  of  the  conditions  under  which  it  was 
acquired  made  itself  a  quasi  --Hy  to  the  action 
and  was  subject  to  the  orders  and  decrees    of 
the  court;  and  is  estor»r>ed  to  deny  that  it    had 
not  become  such  a  quasi  patry  to  the  suit.    In 
such  case  it  was  not  necessary  that  a   separate 
suit  should  be  brought;  in  fact,  under  repeated 
decisions  of   the   federal   courts,   and  in   some 
states  where  the  question  has  been  passed  upon. 
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it  is  held  that  no  separate  or  outside  suit  could 
have  been  brought  to  disturb  these  funds," 
Pages  314-315.     Citing: 

Corbitt  vs.  Farmers  Bank  et  al,  114  Fed.  602. 
Jones  vs  Merchants  Nat.  Bank,  76  Fed.    683, 

35  L.  R.  A.  698. 
Allen  vs  Gerard,  21  R.  I.  467,  44  Atl.  592,  49 

L.  R.  A.  351,  79  Am.  St.  R.  816. 
Tuck  vs.  Manning,  150  Mass.  211,  22  N.   E. 
1001,  5  L.  R.  A.  666, 


"In  addition,  the  bank   appeared   and   de- 
fended the  action,  of  which  it  had   proper  no- 
tice.    A  citation  was  issued  and  served  upon  it 
to  appear  and  show  cause  why  it  should  not  pay 
this  money.     This  it  did  by  written   pleadings 
the  same  as  though  summons  had  been   served 
upon  it.     A  trial  was  had  upon  the  very  issue 
herein  involved  in  which  it  appeared  and  of- 
fered its  evidence  and  presented  arguments    by 
its  counsel  upon  the  merits  of  the  controversy. 
None   of   its   rights   in   this   respect   are   com- 
plained of.     The  practice  was  complied  with  the 
same  as  though  it  had  been  a  party  to  the  orig- 
inal case.     For  the  purposes  of  the  disposition 
of  these  funds  pertaining  to  which  the  bank  was 
a  quasi  party  to  the  action,  the  court  had  juris- 
diction to  render  a  judgm'ent  against  it.     Uhl 
vs.  Vohlmann,  52  App.  Div.  455,  65  N.  Y.  Supp. 
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197,  Vaughn  vs.  Tealey,  39  S.  W.  868,  Fisher  vs. 
Cunningham,  58  S.  W.  399."    Page  315. 

CORBITT   VS.     FARMERS     BANK    OF 
DELAWARE  et  al.  114  Fed  602. 

''The  question  presented  by  the  motion  to 
abate  the  attachment  in  this  cause  is  whether 
moneys  paid  into  court  pending  litigation  in 
regard  theerto,  and  placed  by  order  of  the 
court  in  its  registry  or  some  other  des- 
ignated depository,  pursuant  to  law  are 
the  subject  of  attachment  enimating  from 
another  court.  This  question  is  one  of  import- 
ance, as  it  not  only  affects  the  orderly  adminis- 
tration of  justice  in  the  several  courts,  but  goes 
further,  and  tends,  as  in  this  case,  to  thwart  and 
annul  the  carrying  out  of  the  court's  judgment, 
in  a  case  fully  litigated,  with  the  parties  in  in- 
terest before  it.  Money  paid  into  the  registry 
of  the  court,  pursuant  to  law,  can  only  be  with- 
drawn therefrom,  by  the  very  terms  of  the  act 
of  congress  providing  for  the  deposit  'by  the 
order  of  the  judge,  or  the  judges  of  said  court, 
respectively,  to  be  signed  by  such  judges,  or 
judges,  and  to  be  entered  and  certified  of  record 
by  the  clerk.'  When  a  court  causes  funds  to 
be  so  placed  in  its  registry,  they  are  to  the  credit 
of  the  court  itself,  there  placed  and  held,  to  the 
end  that  its  decrees  and  orders  in  respect  there- 
to may  be  obeyed  and  carried  out  in  accordance 
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with  its  judgment  rendered;  and  no  court,  other 
than  one  having  a  supervisory  power  over    the 
acts  of  such  court,  can  b}^  any  act  of  its  own,    or 
any  decree,  order,  or  process  emanating  from  it, 
except  with  its  leave,  assert  any  claim  to,  or  se- 
cure any  right  in  or  lien  upon   such  funds,   so 
long  as  the  same  remain  under  its  control.    To 
entertain  a  contrary  doctrine  to  this  would  not 
only    work     untold     mischief     and     delay     in 
legal    poceedings,     but    would    result    in    in- 
numerable     conflicts      between      the      courts 
themselves;       and       the       consequce        would 
be      that      funds      once      paid       into       court 
with  a  view  of  having  the  rights  of  parties  liti- 
gant thereto  adjusted  and  determined,    instead 
of  being  disposed  of  by  the  termination  of    the 
particular  controversy,  would  be  involved  in  an 
endless  chain   of   litigation.     This   subject   has 
been  before  the  courts,    state   and   federal,   too 
frequently   to   adm.it   now   of   serious   cavil   or 
doubt."     Page  603-604. 

''The  position  taken  by  counsel  for  com- 
plainant, that  the  court,  having  entered  its  fin- 
al order  in  resper-t  to  the  money  in  question,  had 
exhausted  its  jurisdiction  over  the  same,  and 
that  such  funds  then  remain  subject  to  seizure  by 
attachment  or  other  legal  process,  as  any  other 
property  belonging  to  the  defendant  bank,  is 
equallv  fallacicus.  A  conclusion  in  favor  of 
parties  litigant  to  any  controversy  would  be  bar- 
ren of  good,  if  the  court  rendering  the  decision 
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was  powerless  to  cause  its  decrees  and  orders  to 
be  put  into  operation  and  duly  executed;  and 
such  a  result,  as  to  moneys  in  the  court's  own 
registry,  would,  indeed,  leave  it  in  a  helpless 
and  pitiable  plight." 

To  same  effect   see  Shelton  vs.  Wolthausen,    69 
Atl.  1030, 1031. 

GREGORY  vs.  MERCHANT'S   NATION- 
AL BANK,  (Mass.)  50  N.  E.  520. 

Bill  in  equity  to  obtain  from  defendant  bank  a 
sum  of  money   received   on   deposit,   amounting   to 
$18,820,  which  was  the  proceeds  of  a  promissory  note 
to  which  the  plaintiff  contends  that  he  was  entitled. 
The  note  was  claimed  by  other  parties.     A  suit  at 
law  upon  it  was  pending  in  the  circuit  court  of    the 
United  States  for  the  First  circuit,   and  a  suit  in 
equity  was  pending  in  the  same  court  to  determine 
the  rights  of  the  respective  claimants  to   it.     Tliere 
was  also  a  submission  to  arbitration  in  pais,  by    the 
parties  to  the  suit  in  equity,  of  the  questions  arising 
in  that  suit,  and  on  award  under  the  submission,  the 
effect  of  which  was  in  dispute.     In  this  situation  it 
was  agreed  by  the   claimants  of   the   note   that  it 
should  be  delivered  to  John  G.  Stetson,  who  was  at 
that  time  the  clerk  of  the  circuit  court  of  the  United 
States  for  the  First  circuit,  to  be  retained   by  him 
subject  to  the  joint  order  of  the   counsel  of  the  re- 
spective claimants.     Afterwards  an  order    was    en- 
tered by  the  court  in  said  suit   in  equity,   requiring 
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Mr.  Stetson  to  file  the  note  in  the  action  at  law  above 
referred  to,  and  directing  the  maker  of  the  note,  the 
defendant  in  that  action,  upon  and  after  the   entry 
of  the  judgment  therein,  as  follows  =     ''To  pay  into 
the  registry  of  this  court  the  amount  of  said  judg- 
ment .  .  and  that  said  amounts  be  held  subject  to  the 
rights  of  the  parties  claiming  said  note,  and  to  abide 
the  decision  of  the  court  in  this  cause."     Thereupon 
Mr.  Stetson  filed  the   note   in   court   in   accordance 
with  the  order.     Judgment  was  entered  in  the  action 
at  law  upon  the  note  for  the  sum  of  $18,879.96,   and 
the  defendant  in  the  action  paid  into  court  that  sum 
in  satisfaction  of  the  judgment.     On  the  same  day, 
Mr.  Stetson,  the  clerk  of  the  court,  took  the  money 
and  deposited  it  with  the  defendant   bank  and   re- 
ceived from  the  bank  a  pass  book  in  the  usual  form, 
which  showed  that  the  money  was  deposited  by   the 
court  in  case  No.  2435,  Jones  vs.  Swift,  which  were 
the  number  and  name  of  the  action    at  law.       All 
these  facts  are  set  out  in  the  bill.     A  demurrer  to 
the  bill  was  sustained,  and  case  appealed. 

The  court  then  cites  Rev.  Stat,   of  the  U.   S.   Sec. 
995,  996. 

The  court  says : 

''While  the  bill  does  not  expressly  state 
that  the  defendant  bank  is  a  designated  deposi- 
tory of  the  U.  S.  and  that  the  money  was  aepos- 
ited  by  the  clerk  in  a(-cordancewith  his  legal 
duty  under  he  statute  after  the  money  had  been 
paid  into  court,  the  averments  of  the  bill  warrant 
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other  legal  inference.  It  is  well  settled  that 
the  direct  legal  liability  of  a  bank  for  money  de- 
posited subject  to  withdrawal  by  check  is  only 
to  the  depositor.  Carr  vs.  Bank,  107  Mass.  45; 
Bank  vs.  Millard,  10  Wall.  152,  Bank  vs.  Dodge, 
124  U.  S.  333.  It  is  equally  clear  that  if  one 
seeks  by  a  bill  in  equity  to  establish  a  trust  in  a 
deposit  in  a  bank,  and  to  set  up  a  title  adverse  to 
the  depositor,  the  depositor  is  a  necessary  par- 
ty to  the  suit.  To  a  suit  in  equity  which  has  for 
its  object  the  disposal  of  any  trust  fund,  all 
known  claimants  of  the  fund  must  be  made  par- 
ties.   Williams  vs.  Bankhead,  19  Wall.  563. 

"  The  money  claimed  in  this  case  was  de- 
posed by  the  circuit  court  of  the  United  States 
and  is  held  by  the  defendant  bank  subject  to 
withdrawal  only  upon  an  order  of  one  of  the 
judges  of  that  court.  It  is  quite  clear  that  no 
proper  inquiry  could  be  made  in  regard  to  the 
ownership  of  the  fund  without  making  the  judg- 
es of  the  court  parties.  But  the  objection  to  the 
bill  lies  deeper  than  this.  The  money  was  paid 
into  court  under  an  order  of  court,  and  was 
held  by  the  court  in  custodia  legis.  Whether 
the  order  under  which  it  was  paid  was  properly 
or  improperly  made  cannot  be  determined  up- 
on a  proceeding  to  obtain  the  money  in  another 
court.  The  circuit  court,  by  virtue  of  the 
pending  suit  in  equity,  had  jurisdiction  of  the 
subject  and  of  the  parties.  No  other  court  has 
jurisdiction      of      any      question      pertammg 
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to     the     disposition     of     the     money     wMch 
is      held      by      that      court.        Claims      upon 
the   moneys   are   to  be  made  in  that  court  and 
to  be  heard  and  determined  there.     This    was 
held  in  Gregory  vs.  Bank,  76  Fed.  683,  22  C.  C. 
A.  483,  a  suit    brought    to    obtain    this    same 
money.     Any  other  doctrine  would  be  at  vari- 
ance with  the  right  of  control  of  its   own  busi- 
ness which  inheres  in  every  court    of    justice, 
and  would  cause  uncertainty  and   confusion    in 
the  determination  of  legal  rights.     It  is  plain 
that  this  suit  cannot  be  maintained,  because  the 
judges  of  the  United  States  court  are  not  par- 
ties to  it,  and  because  this  court  has  no  jurisdic- 
tion to  make  them  parties  in  a  case  of  this  kind, 
or  to  adjudicate  upon  questions  which  are  prop- 
erly cognizable  only   in    that   court.     Tuck   vs. 
Manning,  150  Miass,  211.  22  N.  E.  1001,  Book  Co. 
vs.  Be  Golyer,  115  Mass.  67.     Whether  the  bill 
is  fatally  defective  for  want  of  other  parties,  on 
grounds  intimated  in  Gregory  vs.  Stetson,    133 
U.  S.  579,  10  Sup.  Ct.  422,  another   suit  to   ob- 
tain possession  of  the  proceeds  of  this  note,  it 
is  unnecessary  to  determine."    P.  521-522. 

GREGORY  VS.  BOSTON  SAFE  DEPOS- 
IT &  TRUST  CO.  53  N.  E.  889. 


Suit  by  Gregory  against   defendant.     It   appears 
that  a  suit  in  equity  was  pending  in  the  circuit  court 
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of  the  U.  S.  for  the  first  Circuit  involving  the  own- 
ership of  two  promissory  notes.  One  of  these 
notes,  which  was  for  $20,334.60,  with  interest 
matured;  and  a  suit  was  brought  upon  it  in  said  cir- 
cuit court  by  agreement  of  the  claimants,  and  was 
prosecuted  to  judgment  by  their  respective  counsel, 
acting  jointly.  The  amount  of  the  judgment,  $24,- 
926.90  was  paid  into  court,  and  was  held  in  the  regis- 
try in  satisfaction  of  the  judgment,  for  the  benefit 
of  the  party  to  whom  it  should  be  decided  the  note 
belonged.  Thereupon  it  was  ordered  by  the  court 
that  this  sum  be  transferred  to  the  cause  in  equity, 
which  was  brought  to  determine  the  title  to  the  note, 
to  remain  subject  to  the  order  of  the  court  in  that 
cause.  Afterwards  the  plaintiff  in  the  present  suit 
filed  in  the  equity  cause  a  motion  to  have  the  money 
deposited  with  the  Boston  Safe  Deposit  and  Trust 
Company  so  that  it  would  draw  interest.  The  court 
made  an  order  to  that  effect. 

On  June  20th,  1896,  a  final  decree  was  entered 
in  the  equity  cause,  that  the  remainder  of  the  fund 
be  paid  to  Mary  H.  Pike,  the  executrix  of  the  orig- 
inal defendant,  Frederick  A.  Pike,  and  on  Sept.  21, 
1896,  it  was  "ordered  that  the  following  property  in 
the  registry  of  the  circuit  court  in  this  cause,  depos- 
ited, subject  to  the  order  of  said  court,  in  the 
Merchants  National  Bank  of  Boston,  and  in  the  Bos- 
ton Safe  Deposit  &  Turst  Company,  amounting  in 
all,"  which  included  the  deposit  now  in  question,  be 
paid  over  to  said  Mary  H.  Pike.  The  plaintiff 
contends  that  this  court  had  no  jurisdiction  to  make 
this  order. 
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The  court  says- 

"But  we  see  no  good  grounds  for  this  con- 
tention.    The  money  came  into  the  registry  of 
the  court  in  the  cause  in  equity,  apparently  with 
the  consent  of   all   parties.     It    was    deposited 
with  the  defendant,  subject  to  the  order  of    the 
court,  upon  the  plaintiff's  motion.     The  defend- 
ant has  lawfully  paid  it  out  in  accordance  with 
the  order  of  the  court  and  the  defendant  cannot 
now  be  charged  with  it  in  a  suit  brought  in  a 
state  court.     The  doctrine  stated  in  Gregory  vs. 
Bank,  171  Mass.  67,  50  N.  E.  520,  and  in  another 
case  pending  between  the  same  parties    in    22 
C.  C.  A.  483,  76  Fed.    683,   is  decisive   of  this 
case. ' ' 

JONES  VS.  MERCHANTS  NAT.  BANK 
OF  BOSTON  et  al. 

GREGORY  VS.  SAME. 

GREGORY  VS.  BOSTON  SAFE  DEPOS- 
IT &  TRUST  CO.  76  Fed.  683. 


These  are  three  bills,  the  first  of  which  was 
filed  by  Charles  F.  Jones  against  the  Merchants 
National  Bank  of  Boston,  the  clerk  of  the  circuit 
court,  and  his  predecessor  in  office;  the  second  by 
Charles  A.  Gregory  against  the  Merchants  National 
Bank  of  Boston  and  another;  and  the  third  bv 
Charles  A.  Gregory  against  the  Boston  Safe  Depos- 
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it  &  Trust  Company  and  another ;  complainants  in 
each  case  claiming  title  to  funds  in  the  custody  of 
the  bank  and  trust  company  as  depositaries  of  the 
circuit  court  and  praying  that  the  same  be  paid 
over  to  them. 

The  court  after  going  into  the  question  as  to 
how  the  money  came  into  the  custody  of  the  defend- 
ant banks  says: 

"Although,  in  response  to  the  propositions 
of  the  appellants,  we  have  thus  gone  into  the  de- 
tails  showing   that  these  two  funds  came   into 
the  custody  of  the  respective  depositaries  pur- 
suant to  orders  of  the  court,  yet  we  are  not  to 
be  understood  as  now  impeaching    the    broad 
proposition  that  the  essential  position  wouia  m 
all  respects  be  the  same  if  it  appeared  only  that 
the  funds  had  been  transferred  from  the  court 
to  the  depositaries  by  the  act  of  the  clerk,  under 
color  of  authority  from  the  court,  so  long  as 
the  act  of  the  clerk  remained  without  any  dis- 
avowal by  the  court.     The   funds  having  thus 
accumulated  in  the  respective  depositories,  the 
appellants,  conceiving  that  they  had  an  interest 
therein  which  had  not  been  adjudicated  to  them, 
but  without  obtaining  the  leave  of  the  court  to 
proceed  against  them  or   the   depositaries,   and 
without  any  petition  to  the  court   asking   leave 
to  intervene  in  the  usual  way,  filed  these  three 
bills,  one  against  one  of    the    depositaries,    the 
present  clerk  of  the  circuit  court,  and  his  pre- 
decessors in  office,  one  against  the  same  deposi- 
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tary  and  a  person  in  whose  favor  the  circuit 
court  has  decreed  an  interest  in  the  funds  and 
the  third  against  the  other  depositary  and  also 
the  same  person  named  in  the  second.  Each  bill 
claims  title  to  the  respective  funds,  and  prays 
direct  relief  against  the  respective  depositories 
m  the  particulars  that  they  may  respectively  be 
decreed  to  pay  the  respective  funds  to  the  com- 
plainants.". . . , 

''Our  attention  has  been  called  to  the  want 
of  parties,  but  we  prefer  to  put  our  decision  on 
such  grounds  as  will  protect  the  depositaries  of 
the  federal  courts  in  this  circuit  from  all  such 
attemps  to  harass  them.     We   doubt  not   these 
bills  were   filed   entirely  in   consequence   of  a 
zealous  desire  to  seek  a  remedy  for  a  supposed 
right,  and  with  no  purpose  beyond  that.     Yet 
the  occasion  requires  us,  now  to  state  at  large 
why  proceedings  of  this  character  are  not  toler- 
ated by  the  law,  but  only  to  declare  the  rule,  so 
that  no  one  can  hereafter   excuse   himself   for 
not  regarding  it.     The  futility  of  all  such  bills 
IS  sufficient  to  defeat  them,  because,  not  with- 
standing the  pendency  of  one  of  them,  the  court 
having  control  of  a  fund  may  order   the   entire 
disposition  of  it  summarily,  thus  leaving  noth- 
ing for  the  bill  to   act   on.     A   bill   which   can 
reach  no  result  except  by  staying  the  ordinary 
and  rightful  exercise  of  the  essential  functions 
of  the  court  is,  by  its  character,  so  futile  that  it 
ought  to  be  dismissed  for    that    reason    alone; 
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but  it  is  enough  to  say  that  the  rule  that  bills  of 
this  sort  will  not  be  tolerated  is  so  fundament- 
al, and  so  necessary  to  the  full  exercise  of  ju- 
dicial functions,  that  the  reasons  on  which  it 
rests  need  not  be  further  stated." 

The  court  cites  another  phase  of  the  case  in  Greg- 
gory  vs.  Pike,  77  Fed.  241. 

GREGORY  VS.  BOSTON  SAFE  DEPOS- 
IT &  TRUST  CO.  144  S.  665,  35  L.  Ed. 

585. 

Suit  was  brought  by  Gregory  and  Jones  against 
the  Boston  Safe  Deposit  and  Trust  Company  and  the 
Merchants  National  Bank  and  Mary  H.   Pike   ad- 
mistratrix  of  Frederick  A.  Pike,  deceased,  to  obtain 
the  amount  of  a  judgment  on  deposit  mth  said  bank 
and  trust  company.     The  bill  was  dismissed.  36  Fed. 
Rep.  408,  414.  An  appeal  was  taken  to  the  United 
States  Supreme  court,  the  court  after  referring  to  the 
decree  of  the  court  below  that  the  moneys  in  the 
hands  of  the  defendants  the  Boston  Safe  Deposit  & 
Trust  Co.  and  the  Merchant's  Nat.  Bank  were  held 
by  them  subject  to  the  orders  of  the  court  in  equity 
suit  No.  2170,  in  which  case  the  moneys  were  de- 
posited in  court  and  that  no  orders  relating  to  said 
moneys  can  properly  be  made  in  this  suit  and  dis- 
missing the  bill,  says: 

''We  are  of  opinion  that  the  questions  at- 
tempted to  be  raised  by  the  present  suit  should 
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have  been  presented  and  can  be  affectively  de- 
termined only  in  equity  cause  No.  2170." 


DISCUSSION  OF  CASES  CITED  BY  PLAIN- 
TIFF IN  ERROR 

Plaitiff  in  Error  cites  13  Cyc  1036  to  the  effect 
that  a  deposit  in  court  if  it  was  made  on  a  condition 
with  which  the  other  party  refuses  to  comply  may 
be  wihdrawn  by  the  depositor  as  a  matter  ot  right, 
and  the  text  refers  to  Cummins  vs.  Rapley,  17  Ark. 
p.  381.  In  reference  to  this  authority  will  say, 
that  the  facts  of  the  case  show  that  the  court  never 
took  control  of  this  money  in  any  form  nor  was 
any  order  ever  made  by  the  court  in  reference 
thereto.  The  Rapleys  deposited  certain  mcney  with 
the  clerk,  Cummins  refused  to  accept  it  and  after 
the  case  was  decided  the  Rapleys  withdrew  the 
money.  The  money  in  this  case  cited  by  the  de- 
fendants in  error  never  came  into  custodia  legis. 
If  the  law  required  the  clerk  to  deposit  the  money 
with  the  county  treasurer  and  the  county  treasur- 
er in  a  county  depository,  and  the  money  had  been 
deposited  with  the  clerk  under  an  order  of  the 
court  an  entirely  different  question  would  have 
be<^n  presented. 

The  case  of  Harrington  vs.  LaRoque,  13  Or.  pp. 
344,  which  is  cited  by  the  plaintiff  in  error   simply 
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holds  that  after  the  court  has  ordered  the  money 
paid  it  is  no  longer  in  custodia  legis.  We  agree 
with  the  court  and  cite  the  same  case  as  squarely 
for  us.  When  the  circuit  court  of  Cous  county, 
Oregon  orders  the  money  paid  to  the  person  to 
whom  it  belongs  it  will  then,  and  not  sooner,  no 
longer  be  in  custodia  legis.  "In  order  to  complete 
a  deposit  the  money  must  be  delivered  pursuant  to 
an  order  of  the  court.  Otherwise  the  delivery  will 
have  no  legal  effect."  13  Cyc  1036.  ''The  fund 
must  ordinarily  come  into  the  actual  physical  pos- 
session of  the  court  else  there  is  no  effective  de- 
posit."    13  Cyc  1035. 

This  rule  applies  to  the  case  of  Fleischner  vs. 
Bank  of  McMinneville,  36  Or.  553,  561  cited  by 
plaintiff  in  error.  Authorities  have  frequently 
held  that  property  in  the  hands  of  an  assignee  for 
the  benefit  of  creditors  is  not  in  custodia  legis. 

An  examination  of  Lang  vs.  Railroad,  160  Fed. 
355  and  Mount  City  vs.  Castlemean,  187  Fed  921, 
924,  in  no  wise  limits  the  doctrine  contended  for  by 
the  defendants  in  error. 

The  facts  in  the  case  of  Moran  vs.  Sturges,  154 
U.  S.  256  and  in  Buck  vs.  Colbath,  3  Wall.  334,  345, 
cited  by  plaintiff  in  error  do  not  present  a  case  of  a 
court  attempting  to  get  control  of  property  in  the 
custody  of  another  court  after  the  litigation  was 
ended.  If  the  case  of  Buck  vs.  Colbath,  attempts 
to  enunciate  a  doctrine  that  when  money  is  in  the 
custody  of  the  court  that  it  ceases  to  be  in  such  cus- 
tody the  moment  final  decree  or    judgment   is   en- 
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tered,  it  is  dictum  and  is  controverted  by  later  de- 
cisions of  the  United  States  supreme  court  and  all 
the  authorities  of  state  courts.     That   part    of   the 
quotation  taken  from  Buck  vs.  Colbath,  that  when 
"the  possession  of    the    officer   or    Court   is   dis- 
charged, other  courts  are  at  liberty  to  deal  with  it 
according  to  the  rights  of  the  parties  before  them" 
is  correct.     When  litigation  is  ended  there  is  gen- 
erally an  order  or  a  judgment  covering  all  deposits 
in  court  and  of   course   when   that    is    done    other 
courts  have  jurisdiction.     In  the  case  at  bar,  there 
has  never  been  any  order   of   court   attempting   to 
direct  any  of  the  parties  or  any  of   the   officers  of 
the  court  as  to  the  disposition  of  the   fund,   and  the 
property  is  still  in  custodia  legis. 

In  the  case  of  Dunn  vs.  Hunt,  78  N.  W.  1110  cited 
by  plaintiff  in  error,  the  facts  show  that  the  plain- 
tiff obtained  an  order  allowing  him  to  withdraw 
the  money;  of  course  after  that  the  defendant  could 
not  claim  that  the  money  was  still  in  custodia  legis 
and  the  court  was  right  in  saying  that  the  defend- 
ant never  had  any  claim  to  or  lien  upon  the  money 
merely  because  it  was  paid  into  court. 

The  case  of  Lerous  vs.  Baldus,  13  S.  W.  1019 
cited  by  plaintiff  in  error  is  so  self  explanatory  and 
so  clearly  not  in  point  that  we  content  ourselves 
with  the  citation  as  given  by  the  plaintiff  in  error 
in  its  brief. 

The  same  statement  applies  to  the  case  of  Wilbur 
vs.  FJannery.  15  Atl.  203,  60  Vt.  581  cited  by  the 
plaintiff  in  error. 
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In  reference  to  tlie  case  of  Dunlop  vs.   Patterson 
Fire  Insurance  Co.,  74  N.  Y.  145,   Trotter  vs.   Ijc- 
high  Zinc  and  Iron  Co.  42  N.  J.  Equity,  456,  Weav- 
er, Adm'r.  vs.  Davis,  47  111.  Rep.  235-7,  Oilman  vs. 
Williams,  7  Wis.,  329-334,  76  Amer.  Dec.  219   cited 
by  plaintiff,  we  ansv^er  that  these  cases  are  not    in 
point.     If  the  Menasha  Wooden    Ware    Company 
were  suing  the  Southern  Oregon  Company  and  at- 
tempted to  levy  on  this  money  either  under  a  writ 
of  attachment  or  under   an   execution    after   judg- 
ment these  cases  would  apply,   and  then  after  the 
Circuit  Court  of  Coos  County,  Oregon  was  through 
with  this  fund  and  adjudged  or  ordered  that  it  be 
paid  to  the  Southern  Oregon   Company,   the    fund 
would  probably  be  paid  to  the  plaintiff.     This  case 
is  not  an     attachment    proceeding.     The    plaintiff 
claims  this  money  which  is  in  the  registry    of   the 
circuit  court  of  Coos  county,  Oregon.     The  county 
clerk  has  no  power  to  draw  down  this  money  and 
pay  it  to  the  plaintiff  without  an  order  of  the  cir- 
cuit court  of  Coos  county,    the    treasurer    has    no 
power  to  pay  this  money  to  the   plaintiff    mthout 
an  order  of  the  circuit  court  of  Coos  county,  the  de- 
fendant bank  holds  this  money  subject  to  the  check 
of  the  treasurer  and  if  it  pays  it  to  the  plaintiff,  it 
must  pay  it  to  the  treasurer  upon  his  check.      The 
real  defendants  in  this  case  are  the  judges  of  the 
judicial  district  in  which  Coos  county    is   situated, 
and  they  cannot  be  sued.     The  plaintiff  in     error 
must  intervene  in  the  Coos  county  court  and  ask  for 
a  distribution  of  the  fund  to  the  person  to  whom  it 
belongs. 
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MONEY  HAD  AND  RECEIVED 

Tlie  defendants  in  error  claim  that  an  action  for 
money  had  and  received  wall  not  lie  under  the  facts 
pleaded  in  the  Amended  Complaint.  A  study  of 
the  cases  cited  by  the  plaintiff  in  error  does  not  re- 
veal a  single  case  presenting  facts  sunilar  to  the 
facts  in  this  case. 

The  law  in  reference  to  when  an  action  for  money 
had  and  received  will  lie  is  well  stated  in  Elliott  on 
Contracts,  Volume  2,  ^372  as  follows: 

''It  is  a  well  settled  principle  that  if  a  party, 
through  some  mistake,  misapprehension  or  for- 
getfulness  of  the  facts,  or  some  fraud,  receives 
money  to  which  he  is  not  justly  and  legally  en- 
titled, and  which    he  ought  not  in  good  con- 
science to  retain,  thB  law  regards  him  as  the  re- 
ceiver and  holder  of  the  money  for  the  use  of 
the  lawful  owner  of  it,  and  raises   an   implied 
promise  on  his  part  to  pay  over  the  amount  to 
such  owner,  and  on  his  failure  to  do  so  an  ac- 
tion for  money  had  and  received  may  be  main- 
tained.    Nor  is  it  necessary  to  show  privity  of 
contract  between  the  parties  in  order  to  entitle 
the  plaintiff  to   recover.     The   defendant  may 
have  received  the  money  from  a  third  party." 
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Again  at  section  1375,  this  author  states : 

"The  action  can  be  maintained  only  to  re- 
cover either  money  or  the  equivalent  of  money. 
In  order  to  maintain  an  action  for  money  had 
and  received  it  is  necessary  to  establish  that  de- 
fendants have  received  money  belonging  to  the 
plaintiff  or  to  which  he  is  in  equity  and  good 
conscience  entitled." 

Now  applying  these  rules  to  the  case  at  bar,  we 
find  that  the  circuit  court  of  Coos  County  made  an 
an  order  that 

"Upon  the  payment  to  the  Clerk  of  this 
Court  by  the  plaintiff,  of  the  amount  of  money 
shown  by  the  tax  rolls  of  Coos  County,  Ore- 
gon, to  be  due  from  the  plaintiff  as  taxes  up- 
on the  lands  'assessed  to  the  plaintiff  as  own- 
ers, the  defendant  W.  W.  Gage  as  Tax 
Collector  for  said  county  shall  also  deliver  to 
the  Clerk  of  this  Court  proper  tax  receipts  for 
such  taxes,  and  the  said  Clerk  shall  hold  and 
retain  said  money  and  tax  receipts  until  the 
final  determination  of  the  case  of  the  United 
States  of  America  vs.  Southern  Oregon  Com- 
pany now  pending  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon,  Mnth 
Judicial  Circuit,  in  whatever  court  said  case 
may  be  finally  determined;  and  upon  such 
final  determination  if  the  real  estate  described 
in  the  Complaint  shall  be  held  to  be  the  prop- 
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erty  of  the  United  States  then  said  money  so 
deposited  to  the  Clerk  shall  be  returned  to  the 
plaintiff,  but  if  it  be  therein  decided  that  said 
real  estate  does  not  belong  to  the  United  States 
then  said  money  shall  be  paid  over  by  the  Court 
to  the  defendant  herein;  unless  it  shall  mean- 
while otherivise  he  ordered  hy  this  Court.     It  is 
further  ordered    that    the    defendant    W.    W. 
Gage,  as  Sheriff   and    Tax    Collector    of    said 
county,  do  hereafter  refrain  from  advertising 
any  of  said  land  or  any  part  thereof   for   sale 
for  the  payment  of  delinquent  taxes,  and  that 
he  do  refrain  from  issuing  any  tax  delinquency 
certificates  against  any  of  said  land  until  the 
further    order    of    this     Court     or    a    judge 
thereof. ' ' 

This  order  was  made  July  3rd,   1912   (Transcript 
of  Record,  p.  8)  and  remained  in  force  until  July 
3rd,  1914  when  the  court  made  an  order  and  decree 
dismissing  the  suit,  (Transcript  of  Record,  p.  10). 
The  Southern  Oregon    Company    appealed    to    the 
supreme  court  of  Oregon  which  affirmed  the  lower 
court  and  mandate  was  sent  down  and  entered  on 
May  22nd,  1915,  (Transcript  of  Record,  p.  11.)     It 
was  not  until  November  30th,  1915,  that  the  Sher- 
iff under  this  litigation  found  himself  free  to  issue 
certificates  of  delinquency   (Transcript  of  Record, 
p.  11)   and  he  did  issue  such  certificates   at  such 
time  and  proceedings  for  the  foreclosure  of  these 
certificates  were  had  by  the  service  of  summons  and 
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the  filing  of  a  complaint  on  March  29th,  1916. 
Pursuant  to  the  order  of  the  court  the  money  al- 
leged in  the  amended  complaint  was  brought  into 
court  and  deposited  with  the  clerk.  It  then  be- 
came the  duty  of  the  clerk  of  the  court  under  Sec- 
tion 5  of  Chapter  273  of  the  General  Laws  of  Ore- 
gon, 1913,  to  deposit  this  money  with  the  county 
treasurer  and  the  duty  of  the  couny  treasurer  to 
place  it  in  safe  keeping  with  a  bank  in  his  name  as 
county  treasurer. 

Now  let  us  apply  the  law  set  forth  in  Elliott  on 
Contracts  aforesaid,  and  which  is  the  law  as  enun- 
ciated by  the  supreme  court  of  Oregon  and  the 
courts  generally.  Did  the  county  clerk  obtain  this 
money  through  some  mistake?  Some  misappre- 
hension of  the  facts?  Some  forgetfulness  oi  the 
facts?  Did  he  obtain  this  money  by  fraud?  Was 
he  entitled  to  take  this  money  when  the  court  or- 
dered it  paid  to  him?  When  he  obeyed  the  order 
of  the  court  did  he  act  in  good  conscience  ?  When 
he  received  the  money  did  he  violate  any  duty  when 
he  complied  with  section  5  of  Chapter  273  of  the 
General  Laws  of  Oregon,  1913,  which  connnand 
him  to  pay  the  money  to  the  county  treasurer?"  Is 
the  clerk  under  any  legal  obligation  to  pay  this 
money  to  any  one  until  the  circuit  court  of  Coos 
county  orders  it  repaid? 

Did  the  treasurer  receive  this  money  in  equity 
and  good  conscience?  Shall  he  pay  it  to  the  iilain- 
tiff  on  demand  when  the  law  says  he  shall  pay  it 
out  in  accordance  with  the  order  of  the  court  "^    Is 
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he  under  any  legal  obligation  to  any  one  except  the 
order  of  the  Circuit  Court  or  some  court  having  a 
direct  supervisory  control  over  the  circuit  court,  such 
as  the  supreme  court  of  Oregon  or,  on  writ  of  error 
from  the  suprem.e  court  of  Oregon,  the  Supreme 
Court  of  the  United  States? 

The  mere  statement  of  these  questions  presents 
the  inevitable  answer.  An  action  for  money  had 
received  mil  not  lie. 


MISJOINDER  OF  PARTIES  DEFENDANT 

A  joint  action  for  money  had  and  received  can 
be  maintained  only  against  defendants  who  have 
jointly  received  the  money. 

Coward  vs.  Fender,  Ann.  Cas,  1913,  A.  p.  932. 

The  defendants  never  received  the  money  jointly. 
The  money  was  paid  to  the  clerk  under  the  order  of 
the  court,  the  clerk  paid  it  to   the  treasurer  under 
the  county  depository  law,  the  treasurer  deposited 
it  in  one  of  the  county  depository  banks  under  this 
law  which  now  holds  it  subject  to  the  county  treas- 
urer's   check.     Alfred    Johnson,    Jr.,    the    present 
sheriff  never  received  this  money  at  all,  the  present 
county  clerk  only  received  a    part    of    the    money, 
Coos  county,  unfortunately,  never  received  any  of 
the  money  at  all  and   is   now   prosecuting   its    tax 
foreclosure  case  to  collect  the  taxes    due    on   these 
lands. 
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We  contend  in  conclusion  that  the  plaintiff  in 
error  cannot  prevail  herein  for  the  three  reasons 
hereinbefore  set  out,  to-wit:  (1)  This  money 
is  still  in  the  custody  of  the  circuit  court  of  Coos 
county,  Oregon  and  that  court  alone  has  power  to 
order  a  distribution  of  the  fund  to  the  person  law- 
fully entitled  thereto;  (2)  None  of  the  defend- 
ants have  any  money  of  the  plaintiff  which  in  equity 
and  good  conscience  belongs  to  the  plaintiff  and 
which  they  are  under  a  legal  obligation  to  pay  to  it, 
the  entire  obligation  being  to  the  Circuit  Court  of 
Coos  County,  Oregon;  (3)  This  money  was  nev- 
er paid  to  the  defendants  jointly. 

We  respectfully  submit  that  the  judgment  of  the 
District  Court  should  be  affirmed. 

L.  A.  LILJEQVIST 

Attorney  for  Coos  County,  Robert  R.  Watson, 
A.  Johnson,  Jr.,  and  T.  M.  Dinmiick. 
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This  defendant,  the  First  National  Bank  of  Coos 
Bay,  is  brought  into  this  case  because  it  is  the  de- 
pository of  the  funds  in  question.  It  cannot  let  go 
of  the  money  without  being  liable  upon  its  bond  to 
the  Treasurer  of  Coos  County.  It  has  no  interest  in 
the  outcome  of  the  matter,  but  stands  ready  to  pay 
the  money  to  whomever  is  legally  entitled  to  it,  yet 
it  is  placed  in  the  same  category  as  the  proverbial, 
innocent  by-stander,  and  a  verdict  against  it  in  this 
case  will  subject  it  to  an  award  of  6  per  cent  interest 
in  plaintiff's  favor. 

This  defendant  has  no  desire  to  discuss  the  au- 
thority cited  by  plaintiff  as  to  the  form  of  the  action. 
The  only  contention  this  defendant  raises  on  that 
subject  is  that  plaintiff  has  plead  facts  which  show 
that  this  action  will  not  lie  because  it  shows  that  the 
money  or  property  sought  to  be  recovered  is  in  the 
custody  and  under  the  control  of  another  court,  the 
Circuit  Court  of  the  State  of  Oregon  for  Coos 
County,  and  not  under  the  control  of  these  defen- 
dants. 

This  form  of  action  is  very  simple,  and  the  alle- 
gations to  sustain  it  can  be  very  meager;  but  the 
plaintiff  has  seen  fit  to  state  in  connection  with  and 
as  explanatory  of  it,  a  part  of  the  real  facts  sur- 
rounding the  transaction.  To  this  complaint  this  de- 
fendant has  interposed  a  demurrer,  in  substance  as 
follows : 


1.  That  the  Court  has  no  jurisdiction. 

2.  That  there  is  a  defect  of  parties  defendant  be- 
cause the  Circuit  Court  of  the  State  of  Oregon  for 
Coos  County,  nor  the  Judges  thereof,  or  any  of  them, 
are  made  parties. 

3.  That  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

4.  That  it  appears  from  the  complaint  that  the 
money  sought  to  be  recovered  is  held  by  this  defen- 
dant as  a  depository  for  the  County  Treasurer  sub- 
ject to  the  orders,  control  and  jurisdiction  of  the 
Circuit  Court  of  the  State  of  Oregon  for  Coos 
County. 

This  demurrer  in  reality  raises  but  one  issue.  Is 
the  money  sought  to  be  recovered,  in  custodia  legis  ? 
That  is  the  issue  upon  which  all  the  demuri-ers  were 
decided  in  the  lower  court,  and  is  the  only  question 
to  be  presented  at  this  time. 

The  plaintiff  refers  to  a  claim  that  there  were  two 
causes  of  action  embraced  in  the  complaint.  No  such 
contention  was  made  with  reference  to  the  present 
amended  complaint,  but  it  was  claimed  that  the  orig- 
inal complaint,  prior  to  the  time  it  was  amended  by 
interlineation  to  overcome  that  objection,  did  seem 
to  refer  to  two  causes  of  action. 

In  fact,  a  very  full  and  complete  discussion  of  the 
original  case  instituted  by  the  Southern  Oregon 
Company  in  the  Circuit  Court  of  the  State  of  Oregon 
for  Coos  County  was  indulged  in  at  the  trial  in  the 
low^er  court,  and   the   original   complaint   contained 
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mucli  more  of  the  pleadings  of  that  case,  but  even 
after  paring  the  original  complaint,  the  present 
amended  complaint  sets  forth  enough  so  that  the 
issue  is  not  changed. 

By  referring  to  the  order  made  by    the    Circuit 
Court  of  the  State  of  Oregon  for  Coos  County,  as 
plead  in  the  complaint,  and  shown  at  page  9  of  the 
transcript,  it  will  be  seen  that  it  authorizes  the  pay- 
ment of  the  money  into  the  cusody  of  the  Court  and 
directs  the  Clerk  of  the  Court  to  hold   and   retain 
said  money  until  the  fiinal  determination  of  the  case 
of  the  United  States  of  America  vs.  Southern  Oregon 
Company,  pending   in   the    Circuit    Court    of    the 
United  States,  for  the  District  of  Oregon.   Of  course 
there  is  also  something  said  about  tax  receipts,  but 
the  portion  of  the  order  referring  to  the  money  is 
what  governs  the  holding  or  disposing  of  it. 

The  plaintiff  does  not  plead  or  show  that  the  case 
of  the  United  States  of  America  vs.  Southern  Ore- 
gon Company  has  been  decided,  but  does  show  that 
upon  a  trial  of  the  demurrer  interposed  by  one  of 
the  defendants  in  the  case  of  Southern  Oregon  Com- 
pany against  Coos  County,  the  demurrer  was  sus- 
tained, and  an  order  of  dismissal  was  made  in  the 
Circuit  Court  of  the  State  of  Oregon,  which  was 
affirmed  by  the  Supreme  Court  of  the  State  of  Ore- 
gon. The  order  of  dismissal  does  not  show  any  order 
changing  the  former  order  of  the  Court  with  regard 
to  the  disposition  to  be  made  of  this  money.  Plain- 
tiff's brief  claims  that  the  ease  l)egun  by  the  South- 
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ern  Oregon  Company  against  Coos  County,  et  al. 
has  been  finally  disposed  of.  However,  this  defen- 
dant would  earnestly  call  the  court's  attention  to  the 
fact  that  nowhere  in  the  plaintiff's  complaint  is 
there  an  allegation  of  that  character. 

Plaintiff's  assignor,  the  Southern  Oregon  Com- 
pany, exercised  its  right  of  appeal,  and  during  the 
argument  on  the  demurrer  in  the  lower  Court  it 
developed,  and  was  conceded  at  that  time,  that  the 
said  case  of  the  Southern  Oregon  Company  vs.  Coos 
County  was  then  on  appeal  to  the  United  States  Su- 
preme Court.    This  was  the  condition  of  the  record. 

Plaintiff  rightly  contends  that  this  form  ot  action 
is  an  equitable  action;  and  the  maxims  of  equity 
necessarily  apply,  (27  Cyc  p.  849)  but  they  must  be 
applied  to  all  parties  in  the  suit.  It  must  come  with 
clean  hands  and  good  conscience,  and  do  equity  be- 
fore it  can  receive  relief.  But  its  assignor  paid  this 
money  into  Court  voluntarily  upon  the  order  of  the 
Court  reciting  that  it  should  be  held  by  the  Clerk 
until  the  case  of  the  United  States  vs.  the  Southern 
Oregon  Company  should  be  decided.  Whether, 
therefore,  the  case  of  the  Southern  Oregon  Company 
vs.  Coos  County,  under  which  this  m^oney  n^as  paid 
in  has  been  finally  terminated  or  not,  yet  until  that 
particular  Court  makes  some  different  order  this 
plaintiff  is  not  entitled  to  the  relief  asked  for  from 
another  court.  It  does  not  show  any  attempt  on  its 
part  or  on  the  part  of  its  assignor  to  obtain  an  order 
from  that  Court  refunding  the  money,  ]3ut  on  the 


contrary  its  complaint  shows  that  it  has  arbitrarily 
made  demand  upon  the  custodians  of  the  fund  and 
thereupon  brought  this  action.  With  this  state  of 
facts  in  view,  and  the  liability  of  this  defendant  to 
the  Circuit  Court  of  the  State  of  Oregon  for  Coos 
Couny,  for  these  funds,  can  it  be  said  that  this  plain- 
tiff comes  into  court  with  clean  hands  and  good  con- 
science, when,  if  successful,  could  result  in  this  de- 
fendant being  required  to  pay  the  sum  of  $93,309.17 
twice  ? 

The  complaint  alleges  that  the  plaintiff's  assignor, 
Southern  Oregon  Company,  delivered  to  the  County 
Clerk  of  Coos  County,  Oregon,  a  check  for  $75„000.- 
00,  to  comply  with  the  order  of  the  State  court  here- 
tofore referred  to,  and  also  that  later  the  said  South- 
ern Oregon  Company  delivered  to  the  Clerk  of  the 
Court  of  Coos  County,  Oregon,  a  check  for 
$18,309.17  for  the  purpose  of  complying  with  said  or- 
der of  the  court. 

The  County  Clerk  and  the  Clerk  of  the  Circuit 
Court  of  the  State  of  Oregon,  for  Coos  County,  is 
the  same  identical  official  and  person  (See  Consti- 
tution of  Oregon,  Art.  II,  par.  15.) 

It  was  the  duty  of  the  custodian  of  these  funds,  up- 
on receipt  of  the  checks,  to  cash  them.  They  were  de- 
livered for  the  purpose  of  paying  so  much  money 
into  Court,  and  when  the  Clerk  accepted  them,  that 
implied  an  undertaking  on  his  part  to  use  diligence 
in  presenting  them  for  payment. 
30  Cyc  1209 
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''Where  the  treasurer  received  the  certificate 
of  deposit  under  the  tenns  of  the  judgment  of 
the  Court,  he  could  only  receive  the  same  as 
money,  and  it  was  his  plain  duty  to  have  reduced 
the  money,  certified  to  be  payable  upon  presen- 
tation of  certificate,  to  his  possession,  and  to 
have  safely  kept  the  the  same  until  disbursed 
under  authority  of  law. ' ' 

Agoure  vs.  Peck  et  al.,  (Colo.)  121  Pac.  706. 


The  first  check  was  delivered  to  the  Clerk  prior 
to  1913,  at  which  time  the  legislature  of  the  State 
of  Oregon  passed  an  act  which  required  that  County 
Clerks  of  the  different  counties  holding  in  their  pos- 
session or  custody  public  funds,  or  money  in  trust  for 
any  persons,  by  virtue  of  their  office,  or  any  money 
held  in  custodia  legis,  should  pay  the  same  over  to  the 
County  Treasurer,  and  also  providing  that  the  Coun- 
ty Treasurer  shall  keep  the  money  on  deposit  vnth 
certain  banks  therein  described  as  County  deposi- 
tories. 

Oregon  Laws  1913,  page  515. 


The  complaint  shows  that  the  County  Clerk  did 
endorse  and  assign  the  checks  to  the  County  Treas- 
urer, and  that  he  did  assign  the  same  to  the  First 
National  Bank  of  Coos  Bay,  and   that    they    were 


paid ;  and  it  also  alleges,  upon  information  and  be- 
lief, that  the  First  National  Bank  has  credited  said 
siuns  to  the  said  defendant  T.  M.  Dimmick  as  County 
Treasurer.  The  possession  of  the  Clerk,  the  Treas- 
urer, and  the  Banli  then  was  the  possession  of  the 
Court,  in  compliance  with  the  statute  of  the  Oregon 
Laws  of  1913  at  page  515. 

Defendant  claims  that  the  complaint  shows  when 
this  money  was  paid  into  Court  ii  became  custodia 
legis,    and   is   so   at   the   present   time. 
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true,  within  the  same  territory,  but  not  in  the 
same  plane;  and  when  one  takes  into  its  juris- 
diction a  specific  thing,  that  res  is  as  much  vdth- 
drawn  from  the  judicial  power  of  the  other,  as 
if  it  had  been  carried  physically  into  a  different 
territorial  sovereignty.  To  attempt  tc>  seize  it 
by  a  foreign  process  is  futile  and  void.  The 
regulation  of  process,  and  the  decision  of  ques- 
tions relating  to  it,  are  part  of  the  jui-isdiction 
of  the  court  from  which  it  issues. ' ' 

Covell  vs.  Herman  111  U.  S.  R.  182-183. 


''When  the  Clerk  receives  a  fund  in  nis  offic- 
ial capacity,  his  possession  is  that  of  the  Court, 
and  the  Court  has  an  inherent  right  to  control 
such  funds." 

"Usually  the  Clerk  has  no  power,  without  an 
order  of  the  Court  to  make  any  transfer  or  alter- 
ation in  the  disposition  of  such  fund  or  pay  it 
out  of  Court." 

7  CYC  p.  225. 

Bowden  vs.  Schotzell,  S.  Carolina.  23  A.  M. 
Dec.  170. 

Mai^:in  vs.  Shannonliouse,  203  Fed.  517. 

Shelton  vs.  Walthousen,  80  Conn.  599. 
69  A.  1030. 

Green  vs.  Ward,  1  Barb,  21. 

Fidelity  vs.  Rankin,  124  Pacific  Rep.  71. 
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''The  Court  in  which  the  fund  is  deposited  has 
exclusive  jurisdiction  of  the  question  of  the 
right  to  the  money,  and  all  claims  against  the 
deposit  must  be  asserted  there." 

Gregory  vs.  Merchants  National  Bank  et  al, 

Mass.  50  N".  E.  520. 
Gregory  vs.  Boston  Safety  Deposit  Trust  Co. 
144  U.  S.  655. 

Mariner  vs.  Ingraham,  255  111.  108.  99  N.  E. 

351. 
CYC  13  Vol.  p.  1038. 

Wayman  vs.  Southard,  10  Wheaton  U.  S.  I, 
Clarke  vs.  Shaw,  28  Fed.  356. 
In  re  Forysth,  78  Fed.  296. 
Corbitt  vs.  Farmers  Bank  of  Del.,  114  Fed. 

602. 

D.  B.  Martin  Co.,  vs.  Shannonhouse,  203  Fed. 
517. 


So  that  V^Q  depos"t  i^i^o  C  mt  <hall  be  con  j^jleted 
the  money  must  be  delivered  pursuant  to  an  order 
of  the  court,  otherwise  the  delivery  will  have  no 
legal  effect. 

13  CYC  1036. 

Brown  vs.  People,  3  Colo.  115. 

Harris  vs.  Inst.  137  N.  Y.  Sup.  234. 


In  this  case  the  order    was   made    directing    the 
Clerk  to  receive  the  money  and  hold  it  for  a  period 
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of  time  to  be  fixed  by  the  determination  of  :lie  other 
litigation. 

' '  The  money  was  paid  into  Court  under  order 
of  the  Court,  and  was  held  by  the  Court  custodia 
legis.  Whether  the  order  under  which  it  was 
paid  was  properly  made,  cannot  be  determined 
upon  a  proceeding  in  another  Court.  The  Court 
by  virtue  of  the  pending  suit  in  equity  had  juris- 
diction of  the  subject  matter  and  the  parties. 
No  other  Court  has  jurisdiction  of  any  question 
pertaining  to  the  disposition  of  the  money  which 
is  held  by  that  Court.  Claims  upon  the  money 
are  to  be  made  in  that  Court  and  to  be  heard 
and  determined  there —  *  *  *  Any  other  doc- 
trine would  be  at  variance  with  the  right  of  con- 
trol of  its  own  business,  which  inheres  to  a  Court 
of  Justice,  and  would  cause  uncertainty  and  con- 
fusion in  the  determination  of  legal  rights." 

Gregory  vs.  Merchants  National  Bank  et  al, 

Mass.  50  N.  E.  520. 
Citing 
Tuck  vs.  Manning,   150  Mass.  211,  22  N.  E. 

1001. 
Book  Co.,  vs.  De  Golier  115  Mass.  67. 
Tifft  Weller  vs.  Sternberger,  5  L.  E.  A.  221, 

40  Fed.  3-4. 
Senior  vs.  Pierce,  31  Fed.  625-629. 
Covell  vs.  Hayman,  III  U.S.  176. 
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No  other  court  lias  any  power  or  jurisdiction  to 
disturb  these  funds  so  long  as  the  Circuit  Court  of 
the  State  of  Oregon  for  Coos  County  exercises  any 
jurisdiction  over  it.  That  it  still  continues  to  exer- 
cise jurisdiction  is  established  by  the  fact  that  it  has 
never  revoked,  changed  or  amended  the  original 
order  under  which  it  was  received. 

''The  power  and  duty  of  a  Court  to  decide 
for  itself  whether  property  in  its  possession  or 
under  its  control,  cannot  be  taken  from  it  by 
process  issuing  from  another  Court,  is  essential 
to  its  rights  and  duty  to  administer  to  its  suitors 
such  remedy  as,  according  to  law,  they  may  be 
entitled,  and  to  enforce  its  judgments." 

D.  B.  Martin  Co.  vs.  Shanonhouse,  203  Fed 
517. 

"The  Courts  generally  hold  that  to  permit 
funds  in  their  possession,  to  be  subject  to  at- 
tachment, would  be  contrary  to  public  policy." 

B.  B.  Martin  Co.  vs.  Shanonliousen,  203  Fed 
517. 

Citing  Clarke  vs.  Shaw,    28    Fed.    356,    and 
In  re  Forsyth,  78  Fed.  296. 


''A  fund  custodia  legis  and  under  the  control 
and  subject  to  the  order  and  decrees  of  Chancery 
Courts,  cannot  be  paid  out  by  the    Clerk    and 
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Master,  to  any  one,  except  in  obedienc^e  to  the 
order  of  that  Court,  and  a  party  cannot  resort 
to  a  different  forum  and  recover  of  the  Clerk 
and  Master  of  the  Chancery  Court  and  his  sure- 
ties, the  money  and  thus  oust  the  Chancery 
Court  of  its  jurisdiction." 

Craig  et  al  vs.  The  Governor  for  the  use  of 
White,  43  Tenn.  244. 


Assuming  doubt  for  argumentative  purposes  only, 
as  to  whether  or  no  this  court  has  a  right  to  inter- 
fere mth  funds  in  the  posssession  of  the  State  Court 
and  over  which  it  assumes  jurisdiction,  the  plead- 
ings in  this  case  establish  the  fact  that  theso  fundj 
are  not  in  the  control  of  these  defendants,  but  under 
the  control  and  in  the  posession  of  the  State  Court. 
How  then  can  the  plaintiff  maintain  this  action, 
without  making  the  State  Court  or  its  Judges 
parties  ? 

''The  money  claimed  in  this  case  was  deposit- 
ed by  the  Circuit  Court  of  the  United  States, 
and  is  to  be  held  by  the  defendant  bank  sub- 
ject to  withdrawal  only  upon  the  order  of  one 
of  the  judges  of  that  Court.  It  is  quite  clear 
that  no  proper  inquiry  could  be  had  in  regard 
to  the  ownership  of  the  fund  without  making 
the  judges  of  the  Court  parties.    But  the  objec- 
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tion  lies  deeper  than  tliis.  The  money  was  paid 
into  Court  under  the  order  of  the  Court  and  was 
held  by  the  Court  custodia  legis." 

Gregory  vs.   Merchants   National   Bank   et  al. 
Mass.  50  N.  E.  520. 


There  are  so  many  various  classes  of  process,  pro- 
ceedings or  means  under  and  by  which  property  and 
money  become  custodia  legis,  that  naturally  the  de- 
cisions are  not  all  controlled  by  any  one    rule   but 
only  the  facts  and  statutes  governing  each  individ- 
ual case,  as  to  when  the  property  ceases  to  become 
custodia  legis.    For  instance,  numerous  decisions  can 
be  found  to  the  effect  that  where  a  Sheriff  has  on 
execution  or  attachment,  satisfied  the  execution  out 
of  the  attached  property  the  sui-plus  is  then  ammen- 
able  to  the  process  of  other  courts.     The  reason  for 
this  is  clearly  that  the  court  only  took  posession  and 
control  of  sufficient  property  or  funds  to  satisfy  its 
mandates,  and  when  the  amount  is  realized  it  has  no 
jurisdiction  or  control  of  the  balance.     Again,  at- 
tached property  ceases  to  become  custodia  legis  when 
the  original  action  is  dismissed  because,  as  a   matter 
of  statute,  the  attaclmient  is  dissolved  and  by  its  dis- 
missal the  officer  of  the  Court  has  no  further  power 
or  authority  to  retain  the  property  in  his  possession. 

There  are  many  decisions  on  the  question  of  cus- 
todia legis,  but  one  tiling  is  certain  that  so  long  as 
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the  property  is  in  the  actual  or  constructive;  custody 
of  a  Court,  and  it  appears  to  be  exercising  any  jur- 
isdiction whatever  therein,  that  possession  will  not 
be  disturbed  by  any  other  Court. 

The  diversity  of  opinions  upon  the  question  of 
when  the  custody  of  the  court  ceases  are  explained 
solely  by  the  fact  of  the  different  circumstances  and 
statutes  governing  each  particular  case.  Of  the 
numerous  cases  cited  by  the  plaintiff  to  support  its 
contention  that  the  State  Court  has  lost  control  of 
this  $93,309.17,  there  does  not  seem  to  be  any  case 
which  applies. 

The  citation  of  Moran  vs.  Sturges,  151  U.S.  256, 
giving  a  quotation  from  Buck  vs.  Colbath,  3  Wallace 
334,  comes  nearer  to  matching  the  shade  of  reason- 
ing which  plaintiff  seeks  to  apply  than  any  other 
citation  given  by  it,  but  even  assuming  that  the  lan- 
guage in  the  quotation  is  not  dicta  and  was  used  as 
a  part  of  the  reasoning  adopted  by  the  Court  in  ar- 
riving at  its  decision  in  that  case,  the  effect  which 
plaintiff's  theory  demands  for  it  cannot  be  conceded. 
The  pertinent  part  of  the  quotation  is  as  follows : 

"It  is  only  while  the  property  is  in  possession 
of  the  Court,  either  actually  or  consti'uctively, 
that  the  court  is  bound  or  proposes  to  protect 
the  possession  from  the  process  of  other  courts. 
Whenever  the  litigation  is  ended  or  the  possess- 
ion of  the  officer  or  court  is  discharged,  other 
courts  are  at  liberty  to  deal  with  it  according-  to 
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the  rights  of  the  parties  before  them,  whether 
those  rights  require  them  to  take  possession  of 
the  property  or  not." 


But  in  this  instance  the  Circuit  Court  of  the  State 
of  Oregon,  for  Coos  County,  still  actually  has  pos- 
session of  this  money.  The  order  recites  that  this 
money  shall  be  held  by  the  Clerk  until  another  case 
entirely  separate  from  the  one  under  which  it  was 
deposited  in  Court,  shall  be  decided.  Whether  the 
Court  had  a  right  to  make  such  order  is  not  for 
plaintiff  to  question,  because  pursuant  to  that  order 
plaintiff's  assignor  voluntarily  placed  this  money  in 
the  court's  custody. 

As  to  whether  the  funds  cease  to  be  in  custodia 
legis  whenever  the  litigation  is  ended,  that  quota- 
tion must  be  accepted  with  some  qualification.  In 
many  instances  it  may  be  true,  but  can  it  be  said  to 
be  a  general  rule? 

''The  Court  in  which  a  fund  has  been  de- 
posited has  power  to  order  distribution  of  it, 
and  when  jurisdiction  is  once  obtained  it  is  not 
lost,  either  by  the  abatement  of  the  suit  of  dis- 
missal of  the  bill.  After  the  fund  is  distributed 
that  Court  has  no  further  jurisdiction  over  it  in 
the  absence  of  fraud.  The  court  in  which  the 
fund  is  deposited  has  exclusive  jurisdiction  of 
the  question  of  the  right  to  the  money,   and  all 
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claims  against   the   deposit   must   be   asserted 
there. ' ' 


13  CYC  1038. 

Davis  vs.  Watkins,  3  Bush  Ky.  224. 
Eeinhold  vs.  Hausson,  169  111.  Ap.  334. 
Priestly  vs.  Hillard  &  Taber,  187  Fed.  784. 
Gregory  vs.  Merchants'  Nat.  Bank,  171  Mass. 

67. 
Gregory  vs.  Boston  Safety  Deposit,  144  U.S. 

67.  50  N.  E.  520. 


The  defendant  claims  the  fund  to  be  custodia  legis, 
and  while  "custodia  legis"  is  a  general  term  and 
covers  many  different  means  of  the  acquisition  and 
holding  of  property  by  the  Court  or  court  officer, 
yet  in  this  particular  instance  the  money  involved 
was  directed  to  be  paid  in  Court  to  the  Clerk  and 
held  by  him  for  a  definite  time  which  has  not  yet 
expired,  and  it  was  so  paid. 

This  fund  therefore  is  a  DEPOSIT  IN  COURT 
and  is  governed  by  the  rules  concerning  property 
acquired  and  held  in  the  custody  of  the  court  in  that 
particular  manner. 

The  last  quotation  above  given,  13th  Cyc  1038,  and 
the  citations  supporting  the  same,  establish  that 
when  jurisdiction  is  once  so  obtained  of  a  fund,  it 
is  not  lost  either  by  abatement  of  the  suit  or  dismiss- 
al of  the  bill,  but  the  court  in  which  the  fund  is  de- 
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posited  has  exclusive  jurisdiction  of  the  question  of 
the  right  to  the  money,  and  all  claims  against  the 
deposit  must  be  asserted  there. 

That  rule  is  decisive  in  this  case  because  the  state- 
ment of  facts  by  the  complaint  shows  that  the  money 
was  deposited  in  the  State  Court  upon  an  order  of 
that  court,  and  in  addition  shows  the  contents  of  the 
order  itself.  While  it  is  true  the  complaint  shows 
the  order  required  the  Sheriff  or  the  defendant  in 
that  case  to  do  certain  things  which  were  not  done, 
in  it  were  no  qualifications,  the  money  was  not  to 
be  returned  upon  the  doing  or  not  doing  of  anything 
by  the  Sheriff  or  the  other  defendants  in  the  case, 
but  was  to  be  held  by  the  Court  until  the  litigation 
between  the  United  States  of  America  and  the 
Southern  Oregon  Company  in  the  Federal  Court 
was  terminated. 

Granting  the  possibility  of  some  variation  in  the 
rule  above  cited  as  to  deposits  in  court,  yet  there  has 
been  no  modification  of  that  order,  nor  is  the  litiga- 
tion between  the  United  States  of  America  and  the 
Southern  Oregon  Company  alleged  to  have  been  ter- 
minated. How  could  it  be  possible  for  the  State 
Court  to  lose  jurisdiction  over  these  funds  without 
some  modification  of  the  order  or  the  happening  of 
that  event? 

That  the  State  Court  is  continuing  to  exercise  jur- 
isdiction over  the  funds  on  deposit  with  it  is  appar- 
ent from  the  order  itself.  If  the  contingency  had 
happened,  or  any  modification  of  the  order  had  been 
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made,  such  apparent  exercise  of  jurisdiction  as 
shown  by  the  order  would  be  nullified,  but  such  is 
not  the  case,  nor  does  the  complaint  allege  it. 

While  the  amount  involved  in  this  case  is  large, 
the  principle  underlying  the  whole  question  seems 
simple.     Shall  this  Court  be  bound  by  the  rule  re- 
peatedly adhered  to  in  the   decisions  of  the  many 
State  and  Federal  Courts,  under  and  by  which  they 
have  refused  to  interfere  with  the  property  under 
the  control  and  jurisdiction  of  another  court? 
EespectfuUy  submitted, 
W.  U.  DOUGLAS, 
Attorney  for  Defendant  in  error 
First  National  Bank  of  Coos  Bay. 
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vs.  Southern  Oregon  Co.,  et  al.  1 

CITATION  ON  WRIT  OF  ERROR. 

United  States  of  America,  District  of  Oregon,  ss. 
To   Southern   Oregon   Company,  a   Corporation; 
Coos    County;    Robert    R.    Watson,    County 
Clerk    of    Coos    County  ;    A.    Johnson,    Jr., 
Sheriff  of  Coos  County  ;  T.  M.  Dimmick,  Treas- 
urer OF  Coos  County,  Oregon,  and  the  Flana- 
gan &  Bennett  Bank,  a  Corporation,  Greeting  : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof, 
pursuant  to  a  Avrit  of  error  filed  in  the  Clerk's  office 
of  the  District  Court  of  the  United  States  for  the 
District  of  Oregon,  wherein  Menasha  Wooden  Ware 
Company  is  plaintiff'  in  error,  and  you  are  defendant 
in  error,  to  show  cause,  if  any  there  be,  why  the 
judgment  in  the  said  writ  of  error  mentioned  should 
not  be  corrected  and  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Oiven  under  my  hand,  at  Portland,  in  said  dis- 
trict, this  fifth  day  of  July,  in  the  year  of  our  Lord, 
one  thousand,  nine  hundred  and  sixteen. 

R.  S.  BEAN, 

Judge. 

Due  service  of  the  foregoing  Citation  on  Writ 

of  Error  admitted  this  12th  day  of  July,  A.  D.  19i6. 

L.  A.  LILJEQVIST, 

District  Attorney. 
By  R.  O.  GRAVES, 

Deputy. 


2  Menasha  Wooden  Ware  Co, 

Attorneys  for  Coos  County,  Eobert  R.  Watson, 
County  Clerk,  A.  Johnson,  Jr.,  Sheriff,  and  T.  M. 
Dimmick,  County  Treasurer  of  Coos  County, 
Oregon. 

WIRT  MIXOR, 

Attorney  for  Flanagan  &  Bennett  Bank. 
Filed  July  14,  1916. 

G.  H.  MARSH, 

Clerk. 


In  the  Lnited  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 

Writ  of  Error. 

MEKASHA  WOODEN  WARE  COMPANY,  a  cor 
poration. 

Plaintiff  in  Error. 
vs. 
SOUTHERN  OREGON  COMPANY,  a  corporation; 
COOS  COUNTY;  ROBERT  R.  WATSON,  Coun- 
ty Clerk  of  Coos  County;  A.  JOHNSON,  Jr., 
Sheriff  of  Coos  County ;  T.  M.  DIMMICK,  Treas- 
urer of  Coos  County,  Oregon,  and  the  FLANA- 
GAN &  BENNETT  BANK,  a  corporation. 

Defendants  in  Error. 
The  United  States  of  America,  ss. 
THE   PRESIDENT  OF   THE  UNITED   STATES 

OF  AMERICA. 
To    THE    Judge    of    the    District    Court    of    the 
UxiTED   States   for   the   District   of   Oregon, 
Greeting  : 
Because  in  the  records  and  proceedings,  as  also 
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in  tlie  rendition  of  the  judgment  of  a  plea  whicli  is 
in  the  District  Court  before  the  Honorable  Robert 
S.   Bean,   one   of   you,   between   Menasha   Wooden 
Ware  Company,  a  corporation,  plaintiff  and  plain- 
tiff in  error,  and  Southern  Oregon  Company,  a  cor- 
poration; Coos  County,  Robert  R.  Watson,  County 
Clerk  of  Coos  County;  A.  Johnson,  Jr.,  Sheriff  of 
Coos  County;  T.  M.  Dimmick,  Treasurer  of  Coos 
County,  Oregon,  and  the  Flanagan  &  Bennett  Bank, 
a  corporation,  defendants  and  defendants  in  error,  a 
manifest  error  hath  happened  to  the  great  damage 
of  the  said  plaintiff'  in  error,  as  by  complaint  doth 
appear;  and  Ave,  being  willing  that  error,  if  any 
hath  been,  should  be  duly  corrected,  and  full  and 
speedy  justice  done  to  the  parties  aforesaid,  and, 
in  this  behalf,  do  "command  you,   if  judgment  be 
therein  given,  that  then,  under  your  seal,  distinctly 
and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Xinth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  San  Francisco,  California,  Avithin 
thirty  days  from  the  date  hereof,  in  the  said  Cir- 
cuit Court  of  Appeals  to  be  then  and  there  held; 
that  the  record  and  proceedings   aforesaid,  being 
then  and  there  inspected,  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to 
correct  that  error,  what  of  right  and  according  to 
the  laAvs  and  customs  of  the  United  States  of  Amer- 
ica should  be  done. 


4  Menasha  Wooden  Ware  Co. 

Witness  the  HONORABLE  EDWARD  DOUGLAS 
WHITE,   Chief  Justice  of  the   Supreme   Court 
of  the  United  States,  this  5th  day  of  July,  191G. 
^^E'^L]  G.  H.  MARSH, 

Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

By  F.  L.  BUCK, 

Deputy. 
Service  of  the  above  Writ  of  Error  made  this 
oth  day  of  July,  191 G,  upon  the  District  Court  of 
Ihe  United  States  for  the  District  of  Oregon,  by 
liiing  with  me  as  Clerk  of  said  Court,  a  duly  certi- 
fied copy  of  said  Writ  of  Error. 

G.  H.  MARSH, 
Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

ByF.  L.  BUCK, 

Deputy. 
Filed  July  5,  191 0. 

G.  H.  MARSH, 
Clerk,  United  States  District  Court, 
District  of  Oregon. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
Noremher  Term,  1915. 
Be  it  remembered,  That  on  the  27th  day  of  Jan- 
uary, 1916,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  a  complaint,  and  thereafter  there  was 
duly  filed  in  said  Court  demurrers  to  the  said 
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Complaint,  and  thereafter,  after  a  hearing  duly 
had,  the  Court  on  March  20,  1916,  sustained  the 
said  demurrers,  and  thereafter,  on  April  17, 
191G,  there  Avas  duly  filed  in  said  Court  an 
Amended  Complaint,  in  words  and  figures  as 
follows,  to  Avit : 

AMENDED  COMPLAINT. 

In  the  District  Court  of  the  Unitecl  States  for  the 
District  of  Oregon. 

MENASHA  WOODEN  WARE  COMPANY,  a  cor- 
poration, 

Plaintiff, 

vs. 
SOUTHERN  OREGON  COMPANY,  a  corporation; 
COOS  COUNTY;  ROBERT  R.  WATSON,  Coun- 
ty Clerk  of  Coos  County;  A.  JOHNSON,  Jr., 
Sheriff  of  Coos  County,  and  T.  M.  DIMMICK, 
Treasurer  of  Coos  County,  Oregon,  and  the 
FLANAGAN  &  BENNETT  BANK,  a  corpora- 
^Iqjj  Defendants. 

Plaintiff  complaining  of  defendants,  by  this  its 
Amended  and  Supplemental  Complaint  by  leave 
of  Court  filed,  for  cause  of  action  alleges : 

I. 

That  the  plaintiff  is  and  during  all  the  times 
herein  mentioned  has  been,  a  corporation  duly  or- 
ganized and  existing  under  the  laAvs  of  the  State 
of  Wisconsin,  and  is  a  citizen  and  resident  of  the 
State  of  Wisconsin,  and  qualified  to  do  business  in 
the  State  of  Oregon. 
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II. 

That  the  defendant  Southern  Oregon  Company 
is  and  during  all  the  times  herein  mentioned  has 
been,  a  corporation,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon, 
and  is  a  citizen  and  resident  of  the  said  State. 

III. 
That  the  defendant  Coos  County  is  a  political 
division  of  the  State  of  Oregon,  is  a  body  politic 
and  corporate,  and  one  of  the  counties  of  the  State 
of  Oregon;  that  the  defendant  Robert  R.  Watson  is 
the  County  Clerk  and  defendant  T.  M.  Dinimick  is 
the  County  Treasurer  of  said  (bos  County,  Oregon. 
That  during  the  year  1912  one  W.  W.  Gage  was 
and   the   defendant  A.   Johnson,   Jr.,   now   is,   the 
Sheriff  and  Tax  Collector  of  said  Coos  County,  Ore- 
gon, and  all  of  said  defendants  are  and  during  all 
the  times  herein  mentioned  have  been  citizens  and 
resi-dents  of  the  State  of  Oregon. 

IV. 
That  the  defendant  Flanagan  &  Bennett  Bank 
IS  a  banking  corporation,  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Oregon,  and  is  a  citizen  and  resident  of  the  State 
of  Oregon. 

V. 
That  the  amount  involved  in  this  suit,  exclusive  , 
of  costs,  exceeds  the  sum  of  $3000.00. 

yi. 

That  on  the  2nd  day  of  July,  1912,  the  defendant 
Southern   Oregon   Company   claiming   to   own   cer- 
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tain  lands  in  Coos  County,  Oregon,  filed  its  certain 
Bill  of  Complaint  in  the  Circuit  Court  of  the  State 
of  Oregon  for  Coos  County,  against  W.  W.  Gage 
as  Sheriff  and  Tax  Collector  of  the  said  Coos  Coun- 
ty, Oregon,  in  and  by  Avhich  Bill  of  Complaint  the 
said  Southern  Oregon  Company  alleged  that  the 
said  W.  W.  Cxage  as  Sheriff  and  Tax  Collector  of 
Coos  County  Avas  about  to  advertise  and  sell  said 
lands  for  delinquent  taxes. 

And  in  and  by  said  Bill  of  Complaint  it  Avas  fur- 
ther alleged  that  on  the  3rd  day  of  March,  1869,  the 
Congress  of  the  United  States  passed  an  Act  grant- 
ing to  the  State  of  Oregon  said  lands  to  aid  in  the 
construction  of  a  wagon  road  from  the  navigable 
Avaters  of  Coos  Bay  to  Roseburg  in  the  State  of 
Oregon.  That  on  October  22nd,  1870,  the  Legislative 
Assembly  of  the  State  of  Oregon  transferred  said 
grant  and  the  lands  included  therein  to  the  Coos 
Bay  Wagon  Road  Company.  That  the  Southern 
Oregon  Company  Avas  the  successor  in  interest  of 
the  Coos  Bay  Wagon  Road  Company  and  succeeded 
to  the  title  of  said  company  in  said  lands. 

And  it  Avas  further  alleged  in  said  Complaint 
that  the  said  Southern  Oregon  Company  Avas  in 
possession  of  and  claimed  to  oaau  all  said  lands  in 
Coos  County,  AA^hich  lands  Avere  particularly  de- 
scribed in  said  Bill  of  Complaint  and  that  the  title 
to  all  said  lands  appeared  of  record  to  be  in  said 
Southern  Oregon  Company. 

And  it  Avas  further  alleged  in  said  Complaint 
that  the  United   States   of  America   had   brought 
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suit,  which  suit  was  then  pending,  against  the 
said  Southern  Oregon  Company,  to  forfeit  the 
title  to  all  said  lands  and  revest  the  same  in  the 
Government.  And  it  was  further  alleged  in  said 
Complaint  that  all  of  said  lands  appeared  on  the 
tax  rolls  of  Coos  County,  Oregon,  for  the  years 
1909,  1910,  1911  and  1912  assessed  to  said  Southern 
Oregon  Company  and  the  taxes  for  said  years  had 
not  been  paid  and  were  delinquent*  and  that  be- 
cause of  said  suit  the  said  Southern  Oregon  Com- 
pany could  not  safely  pay  said  taxes. 

And  it  was  further  alleged  in  said  Bill  that  by 
virtue  of  the  provisions  of  Sections  3693  and  3694, 
Lord's  Oregon  Laws,  the  said  W.  W.  Gage,  as 
Sheriff  and  Tax  Collector  of  Coos  County,  Oregon, 
was  about  to  advertise  all  said  lands  for  sale  for 
delinquent  taxes  and  Avas  about  to  issue  tax  de- 
linquency certificates  against  all  said  property 
which  certificates  might  be  foreclosed  as  provided 
by  Section  3695,  Lord's  Oregon  Laws,  and  such  title 
as  said  Southern  Oregon  Company  had  in  said 
property  would  be  sold ;  and  said  Southern  Oregon 
Company  had  no  plain,  speedy  or  adequate  remedy 
at  law  in  the  premises. 

VII. 

That  due  service  of  Summons  and  Complaint  was 
had  in  said  suit  upon  the  defendant  and  appear- 
ance was  duly  entered  by  said  defendant. 

That  on  the  3rd  day  of  July,  1912,  the  said  Cir- 
cuit Court  of  the  State  of  Oregon  for  Coos  County, 
then  having  jurisdiction  over  the  parties  and  the 
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subject  matter  of  said  suit  and  all  parties  in  said 
suit  being  before  the  Court,  dul}^  made  and  entered 
an  Order  restraining  the  defendant  W.  W.  Gage 
as  prayed  for  in  said  suit,  which  Order  was  and 
is  in  AYords  as  follows,  to  wit: 

"This  matter  now  coming  on  to  be  heard, 
the  Court  having  read  the  Complaint  herein 
and  being  fully  advised  in  the  premises  and  the 
Court  being  satisfied  that  this  is  a  proper  case 
for  the  issuance  of  a  temporary  order  of  in- 
junction, 

It  is  hereby  ordered  that  upon  the  payment 
to  the  Clerk  of  this  Court  by  the  plaintiff,  the 
amount  of  money  shown  by  the  tax  rolls  of 
Coos  County,  Oregon,  to  be  due  from  the  plain- 
tiff as  taxes  upon  the  lands  assessed  to  the 
plaintiff'  as  owners,  the  defendant  W.  W.  Gage 
as  Tax  Collector  for  said  county  shall  also  de- 
liver to  the  Clerk  of  this  Court  proper  tax 
receipts  for  such  taxes,  and  the  said  Clerk  shall 
hold  and  retain  said  money  and  tax  receipts 
until  the  final  determination  of  the  case  of  the 
United  States  of  America  v.  Southern  Oregon 
Company  now  pending  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Oregon, 
Ninth  Judicial  Circuit,  in  whatever  court  said 
case  may  be  finally  determined ;  and  upon  such 
final  determination  if  the  real  estate  described 
in  the  Complaint  shall  be  held  to  be  the  prop- 
erty of  the  United  States  then  said  money  so 
deposited  to  the  Clerk  shall  be  returned  to  the 
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plaintiff,  but  if  it  be  therein  decided  that  said 
real  estate  does  not  belong  to  the  United  States 
then  said  money  shall  be  paid  over  by  the  Court 
to  the  defendant  herein;  unless  it  shall  mean- 
while otherAvise  be  ordered  by  this  Court. 

It  is  further  ordered  that  the  defendant 
W.  W.  Gage,  as  Sheriff  and  Tax  Collector  of 
said  county,  do  hereafter  refrain  from  adver- 
tising any  of  said  land  or  any  part  thereof  for 
sale  for  the  payment  of  delincpient  taxes,  and 
that  he  do  refrain  from  issuing  any  lax  de- 
linquency certificates  against  any  of  said  land 
until  the  further  order  of  this  Court  or  a  Judge 
thereof.'' 

YUl. 
That  the  defendant  W.  W.  Gage  filed  a  demurrer 
to  said  Bill  of  Complaint,  and  on  the  3rd  day  of 
July,  1D14,  the  Court  sustained  said  demurrer  and 
made  and  entered  the  following  Order,  to  Avit : 

"Comes  now  to  be  heard  the  demurrer  of 
the  defendant  to  the  complaint  and  demurrer  of 
defendant  to  the  supplemental  complaint  and 
the  plaintiff  appearing  by  A.  S.  Hammond,  one 
of  its  attorneys,  and  the  defendant  appearing 
by  L.  A.  Liljeqvist,  District  Attorney,  his  attor- 
ney, and  the  Court  having  considered  said  de- 
murrer and  each  of  them,  and  being  advised  in 
the  premises. 

It  is  considered,  ordered  and  adjudged  that 

said  demurrers  and  each  of  them  be  sustained. 

And  the  plaintiff  stating  in  open  Court  that 
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it  would  stiiiid  upon  its  Complaint  and  Supple- 
mental Complaint  and  did  not  desire  to  amend 
or  plead  further, 

It  is  considered,  ordered,  adjudged  and  de- 
creed that  plaintiff's  suit  be  and  tlie  same  is 
hereby  dismissed  and  all  restraining  orders 
heretofore  entered  be  and  the  same  are  hereby 
vacated  and  the  temporarj^  injunction  issued 
herein  is  hereby  set  aside  and  said  orders  re- 
voked, and  it  is  further  decreed  that  defendant 
have  and  recover  his  costs  and  disbursements 
issued  herein  and  that  execution  issue  therefor." 

IX. 
That  the  Southern  Oregon  Company  duly  ap- 
pealed from  the  said  judgment  of  the  Circuit  Court 
of  the  State  of  Oregon  for  Coos  County,  to  the 
Supreme  Court  of  the  State  of  Oregon,  and  said 
Supreme  Court  on  the  13th  day  of  April,  1915, 
affirmed  said  judgment  of  the  Circuit  Court  of  the 
State  of  Oregon  for  said  Coos  County,  and  directed 
its  mandate  to  be  sent  to  the  Circuit  Court  of  the 
State  of  Oregon  for  Coos  County.  That  thereupon 
the  mandate  of  the  Supreme  Court  of  the  State  of 
Oregon  in  said  case  was  sent  to  the  Circuit  Court 
of  the  State  of  Oregon  for  Coos  County  and  was 
duly  entered  of  record  in  said  Court  on  the  22nd 
day  of  May,  A.  D.  1915. 

X. 
This  plaintiff  further  alleges  that  on  the  30th 
day  of  November,  1915,  the  defendant  A.  Johnson, 
Jr.,  as  Sheriff  and  Tax  Collector  of  Coos  Countj^, 
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Oregon,  issued  to  Coos  County  Certificates  of  De- 
linquency for  the  delinquent  taxes  for  1909  on  all 
said  property  except  six  small  pieces  upon  which 
certificates  were  issued  to  private  parties  in  accord- 
ance with  the  provisions  of  Section  3G98,  Lord's 
Oregon  Laws,  and  the  said  defendant  Coos  County 
on  the  29th  day  of  March,  1916,  filed  its  Complaint 
in  the  Circuit  Court  of  the  State  of  Oregon  for 
Coos  County  agajust  the  defendant  Southern  Ore^ 
gon  Company  to  foreclose  all  said  Certificates  of 
Delinquency  and  to  sell  all  said  lands  to  satisfy 
the  same,  which  suit  is  now  pending. 

XI. 

And  this  plaintifi"  further  alleges  that  on  March 
15th,    1913,   the   said   defendant    Southern   Oregon 
Company   in    compliance   Avith   the   terms   of   said 
Order  of  Court  drew  its  check  payable  to  the  order 
of   James   Watson,   who   was   then    County   Clerk, 
for  the  sum  of  $24,752.62,  which  check  was  duly 
certified  by   said   Flanagan   &  Bennett   Bank   and 
delivered  to  the  said  James  Watson,  then  Count} 
Clerk.     That  said  James   Watson,   who  Avas   then 
County  Clerk,  on  July  5th,   1913,  without  having 
any   authority  so  to  do,  endorsed   said   check   for 
payment  to  T.  M.  Dimmick,  County  Treasurer;  that 
thereupon  on  said  July  5th,  1913,  said  T.  M.  Dim- 
mick, County  Treasurer,  presented  said  check  for 
payment    to    the    defendant    Flanagan    &    Bennett 
Bank  and  the  same  was  duly  paid. 

That  this  plaintiff  is  informed,  however,  and 
believes  that  the  defendant  Flanagan  &  Bennett 
Bank   has,   but   without   any   authoritv   from   this 
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l)laiiitiff  or  said  Soiitliern  Oregon  Company,  or  at 
all,  so  to  do,  credited  said  snm  of  $24,752.()2  on  its 
books  to  llie  defendant  T.  M.  Dininiick  on  his  ac- 
count witli  said  bank  as  Connty  Treasurer,  and 
defendant  T.  M.  Dimmick  claims  to  have  some  in- 
terest in  said  sum  of  $24,752.02. 

And  this  plaintiff  alleges  that  said  sum  of  $24,- 
752.62  and  the  whole  thereof,  has  remained  intact 
in  the  possession  of  said  Flanagan  &  Bennett  Bank 
since  March  15th,  1913,  and  that  said  Flanagan  & 
Bennett  Bank  received  the  same  as  above  set  out  to 
the  use  and  benefit  of  the  Southern  Oregon  Com- 
pany, defendant,  and  this  plaintiff  as  Assignee  of 
said  Southern  Oregon  Company,  as  hereinbefore 
set  out,  and  that  said  claim  of  defendant  T.  M.  Dim- 
mick to  have  any  interest  in  said  money  is  entirely 
unfounded. 

XII. 

And  this  plaintiff  further  alleges  that  on  the 
.31st  day  of  March,  1914,  this  plaintiff  advanced 
and  furnished  to  the  defendant  Southern  Oregon 
Company  to  be  used  by  said  Southern  Oregon  Com- 
pany in  complying  with  the  terms  of  said  Order  of 
Court  and  for  no  other  purpose,  the  sum  of  $35,- 
000.00,  which  money  was  deposited  by  this  plaintiff 
to  the  credit  of  the  said  Southern  Oregon  Company 
in  the  Flanagan  k  Bennett  Bank,  defendant  above 
named. 

That  on  said  31st  day  of  March,  1914,  said  de- 
fendant Southern  Oregon  Company  had  to  its 
credit  in  said  Flanagan  &  Bennett  Bank  the  sum 
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of  $3,863.26  in  addition  to  said  sum  of  $35,000.00 
so  deposited  as  above  set  out. 

That  on  said  31st  day  of  March,  1914,  the  de- 
fendant   Southern    Oregon    Company    in    order    to 
comply  on  its  part  with  the  terms  of  said  Order  of 
Court,   drew   its   check   on   defendant   Flanagan   & 
Bennett  Bank  in  favor  of  James  Watson,  who  was 
then  County  Clerk,  for    said    sum    of    $38,863.26; 
that  said  James   Watson,   who  was   then   County 
Clerk,    without    having    any    authority    so    to    do, 
endorsed     and    delivered    said    check    to     T.     M. 
Dimmick,  County  Treasurer,  and  said  T.  M.  Dim- 
mick.  County  Treasurer,  endorsed  said  check  to  the 
defendant  Flanagan  &  Bennett  Bank,  who  paid  the 
same. 

That  plaintiff  is  informed,  however,  and  believes 
that  the  defendant  Flanagan  &  Bennett  Bank  has, 
without  any  authority  from  this  plaintiff  or  said 
Southern  Oregon  Company,  or  at  all,  so  to  do, 
credited  said  sum  of  $38,863.26  on  its  books  to  the 
defendant  T.  M.  Dimmick  on  his  account  with  said 
bank  as  County  Treasurer,  and  said  T.  M.  Dimmick 
claims  to  have  some  interest  in  said  sum  of  $38,- 
863.26. 

And  this  plaintiff  alleges  that  said  sum  of  $38,- 
863.26  and  the  whole  thereof  has  remained  intact 
in  the  possession  of  said  Flanagan  &  Bennett  Bank 
since  March  31st,  1914,  and  that  said  Flanagan  & 
Bennett  Bank  received  the  same  as  above  set  out  to 
the  use  and  benefit  of  the  Southern  Oregon  Com- 
pany, defendant,  and  this  plaintiff,  as  Assignee  of 
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said  Southern  Oregon  Company  as  hereinabove  set 
out  as  to  said  $:^>,863.2()  and  directly  for  the  use  and 
benefit  of  this  plaintiff  as  to  said  $35,000.00  above 
set  out,  and  that  said  claim  of  the  defendant  T.  M. 
Dimmick  to  have  any  interest  in  said  money  is  en- 
tirely unfounded, 

XIII. 

And  this  plaintiff  further  alleges  that  neither  the 
said  AV.  W.  Gage,  as  Tax  Collector  of  said  Coos 
County,  Oregon,  nor  said  A.  Johnson,  Jr.,  as  Tax 
Collector  of  said  Coos  County,  Oregon,  ever  deliv- 
ered to  the  Clerk  of  said  Coos  County,  Oregon, 
proper,  or  any,  tax  receipt  or  receipts,  for  such  or 
any  taxes  referred  to  in  the  Complaint  in  said  suit 
of  the  Southern  Oregon  Company  vs.  W.  W.  Gage, 
as  above  set  out. 

XIV. 

And  this  plaintiff  further  alleges  that  long  prior 
to  the  10th  day  of  November,  191v5,  the  defendant 
Southern  Oregon  Company  duly  assigned  to  this 
plaintiff  whatever  interest  it  might  be  said  to  have 
in  said  sums  of  money,  or  any  of  them,  and  duly 
authorized  this  plaintiff  to  apply  to  said  defendant 
Flanagan  &  Bennett  Bank,  or  to  any  person  having 
possession  of  said  moneys,  or  any  of  them,  and  to 
demand  the  return  of  the  same  and  repayment 
thereof  to  this  plaintiff.  And  this  plaintiff  says  that 
on  or  about  the  10th  day  of  November,  191.5,  this 
plaintiff  duly  notified  said  Flanagan  &  Bennett 
Bank  and  said  Eobert  E.  Watson,  County  Clerk, 
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and  said  T.  M.  Dimmick,  County  Treasurer,  of  said 
assignment  and  autliorization,  and  both  this  plain- 
tiff and  the  defendant  Southern  Oreoon  Company 
duly  notified  said  Flanagan  &  Bennett   Banlc  and 
said  Robert  R.  Watson  and  said  T.  M.   Dimmick 
of  all  the  facts  herein  pleaded.     That  on  or  about 
the  10th  day  of  Noyember,  1915,  after  haying  giyen 
said  notice  to  said  Flanagan  &  Bennett  Bank  and 
said  Robert  R.  Watson  and  said  T.  M.  Dimmick  of 
all  the  facts  herein  pleaded,  this  plaintiff  and  the 
defendant  Southern  Oregon  Compan}^  demanded  of 
said  Flanagan  &  Bennett  Bank  and  said  Robert  R. 
W\atson  and  said  T.  M.  Dimmick  the  return  to  this 
plaintiff  of  all  said  moneys.     And  plaintiff  alle^-es 
that  said  Flanagan  &  Bennett  Bank  and  said  Robert 
R.  Watson  and  said  T.  M.  Dimmick  refused  and 
still  refuse  to  deliyer  to  this  plaintiff  said  sum  of 
$38,863.2G,  or  said  sum  of  $24,752.02,  or  any  part  of 
either  of  said  sums,   and  that  the  whole   thereof 
remains   due   and   payable   to   this   plaintiff  from 
said  Flanagan  &  Bennett  Bank. 

Wherefore,  plaintiff  prays  judgment  against 
said  Flanagan  &  Bennett  Bank,  Robert  R.  Watson 
and  T.  M.  Dimmick  for  said  sum  of  $24,752.02  and 
said  sum  of  $38,808.20,  in  all  the  sum  of  $03,015.88, 
and  interest  thereon  at  the  rate  of  six  per  cent  per 
annum  from  the  10th  day  of  :N'oyember,  1915,  and 
for  the  costs  and  disbursements  of  this  action. 
DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Plaintiff. 
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State  of  Oregon, 


Coiiuty  of  Coos. 

I,  Herbert  Armstrong,  being  first  duly  sworn, 
depose  and  say  that  I  am  the  agent  of  the  plain- 
tiff in  the  above  entitled  suit;  and  that  the  fore- 
going amended  and  supplemental  complaint  is  true 
as  I  verily  believe. 

HERBERT  ARMSTRONG. 

Subscribed  and  SAVorn  to  before  me  this  15th 
dayof  April,  A.  D.  1916. 

[seal]  JNO.  H.  GREVES, 

Notary  Public  for  the  State  of  Oregon. 


And  afterwards,  to  wit,  on  the  10th  day  of  April, 
1916,  there  Avas  duly  fded  in  said  Court  and 
cause,  a  Demurrer  of  the  defendant  Flanagan 
&  Bennett  Bank  to  the  Amended  Complaint,  in 
AA^ords  and  figures  as  folloAvs,  to  Avit : 

DEMURRER  OF  FLANAGAN  &  BENNETT 
BANK. 

Comes  noAV  the  defendant  Flanagan  &  Bennett 
Bank,  a  corporation,  and  appearing  herein  for  itself 
only  and  for  not  its  co-defendants,  demurs  to  the 
amended  and  supplemental  complaint  and  to  the 
Avhole  thereof  upon  the  ground  and  for  the  reasons 
folloAAing,  that  is  to  saj^: 

I. 

It  appears  from  the  face  of  said  complaint  that 
this  Court  has  no  jurisdiction  of  the  subject-matter 
of  this  action. 
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II. 

It  appears  from  the  face  of  said  complaint  that 
the  subject-matter  of  this  action  is  now  involved  in 
a  certain  suit  pending  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Coos  County,  Avherein  Southern 
Oregon  Company,  alleged  by  the  complaint  to  be 
the  assignor  of  the  plaintiff,  is  plaintiff  and  one 
W.  W.  Gage,  Sheriff  and  Tax  Collector  of  Coos 
County,  Oregon,  and  predecessor  in  office  of  the 
defendant  A.  Johnson,  Jr.,  is  defendant. 

III. 

It  appears  from  the  face  of  said  complaint  that 
there  is  a  defect  of  parties  defendant  in  this,  that 
it  appears  from  the  face  of  the  complaint  that  the 
sums  of  money  sought  to  be  recovered  are  not  held 
by  or  claimed  by  the  defendant  Robert  R.  Watson 
or  by  the  Southern  Oregon  Company  or  by  A.  John- 
son, Jr.,  or  by  the  County  Clerk  of  C^oos  County, 
or  by  the  Sheriff  of  Coos  County,  Oregon,  but  are 
claimed  by  and  the  legal  title  thereto  is  vested  in 
the  defendant  T.  M.  Dimmick  as  Treasurer  of  Coos 
County,  Oregon,  and  that  this  defendant  has  no  in- 

# 

terest  in  the  same  and  did  not  at  any  time  take  or 
receive  the  same  from  the  plaintiff  or  his  assignor 
or  for  the  use  of  the  plaintiff  or  his  assignor. 

ly. 

It  appears  from  the  face  of  said  complaint  that 
the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  and  that  if  the  plaintiff  has 
any  remedy  such  remedy  is  in  equity  and  not  at  law. 
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V. 

It  appears  from  the  lace  of  said  complaint  that 
the  sums  of  money,  the  subject-matter  of  this  action, 
were  deposited  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Coos  County  to  be  retained  in  said  Court 
until  the  final  determination  of  the  case  of  United 
States  of  America  against  the  Southern  Oregon 
Company,  formerly  pending  and  heretofore  deter- 
mined by  this  Court  and  now  pending  on  appeal 
in  the  Circuit  Court  of  Appeals  of  the  United  States 
for  the  Ninth  Judicial  Circuit,  and  that  no  final  de- 
termination of  said  case  has  been  had  or  made. 
TEAL,  MINOR  &  WINFREE, 

Attorneys  for  Defendant, 

Flanagan  &  Beniiett  Bank. 

I  do  hereby  certify  that  I  am  an  attorney  of  this 

Court ;  that  I  have  read  the  foregoing  demurrer  and 

that  in  my  opinion  the  same  is  Avell  founded  in  law 

and  that  the  same  is  not  filed  for  delay. 

WIRT  MINOR. 

Filed  April  19,  191G. 

Ct.  h.  marsh. 

Clerk. 


And  afterwards,  to  Avit,  on  the  24th  day  of  April, 
1916,  there  was  duly  filed  in  said  Court  and 
cause,  a  Motion  of  Coos  County  and  others  to 
strike  out  the  Amended  Complaint,  in  Avords 
and  figures  as  folloAvs,  to  Avit : 

MOTION  OF  COOS  COUNTY  TO  STRIKE  OUT. 
NoAv   comes   Coos   County,   Robert   R.   Watson, 
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County  Clerk  of  Coos  County,  A.  rfolinson,  Jr., 
Sheriff  of  Coo8  County,  and  T.  M.  Dimmick,  Treas- 
urer of  Coos  County,  appearing  for  themselves  alone 
and  not  for  their  co-defendants  jointly  and  sever- 
ally, move  to  strike  from  plaintiff's  Amended  and 
Supplemental  Complaint  all  of  subdivision  num- 
bered ten  therein  for  the  reason  that  the  same  is 
sham,  frivolous,  and  irrelevant. 

These  defendants  further  joinlly  and  severally 
move  the  Court  for  an  order  striking  from  the  tiles 
in  the  above  entitled  action  the  Amended  and  Sup- 
plemental Complaint  of  the  plaintiff  lierein  for 
the  reason  that  the  same  is  sham,  frivolous,  and 
irrelevant  in  that  it  is  substantially  a  repetition 
of  plaintiff's  original  complaint  filed  herein,  which 
said  complaint  was  demurred  to  by  these  defend- 
ants for  the  reason  that  the  Court  had  no  jurisdic- 
tion of  the  subject  matter  of  the  action,  among  other 
causes,  and  this  Court  heretofore  sustained  this 
defendant's  said  demurrer  on  the  ground  that  the 
Court  had  no  jurisdiction  of  the  subject  matter  of 
said  action. 

LA  WHENCE  A.  LILJEQA^IST, 
Attorney  for  Defendants  above  named. 

Filed  April  24,  1916. 

G.  H.  MARSH, 

Clerk. 


And  afterwards,  to  Avit,  on  the  24th  day  of  April, 
1916,  there  was  duly  filed  in  said  Court  and 
cause,  a  Demurrer  of  Coos  County  and  others 
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to  tlie  Amended  Complaint,  in  Avords  and  tignres 
as  folloAv.s,  to  wit : 

DEMI  RKER  OF  COOS  COUNTY  AND  OTHERS. 

Comes  now  the  defendants  Coos  Connty,  Robert 
R.  Watson,  County  Clerk  of  Coos  Connty,  A.  John- 
son, Jr.,  Sheriff  of  Coos  Connty,  Oregon,  and  T.  M. 
Dimmick,  Treasurer  of  Coos  Connty,  Oregon,  and 
appearing  for  themselves  and  not  for  their  co- 
defendants,  jointly  and  severally  demur  to  the 
Amended  and  Supplemental  Complaint,  and  to  the 
whole  thereof  upon  the  ground  and  for  the  reasons 
folloAving,  that  is  to  say : 

I. 

It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  this  Court  has  no 
jurisdiction  of  the  subject  matter  of  this  action. 

II. 

It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  the  suliject  matter  of 
this  action  is  uoav  involved  in  a  certain  suit  pend- 
ing in  the  Circuit  Court  of  the  State  of  Oregon  for 
Coos  County,  Oregon,  wherein  Southern  Oregon 
Company,  alleged  by  the  Amended  and  Supple- 
mental Complaint  to  be  the  assignor  of  the  plaintiff, 
is  plaintiff;  and  wherein  W.  W.  Gage,  Sheriff  and 
Tax  Collector  of  Coos  County,  Oregon,  and  prede- 
cessor in  office  of  the  defendant  A.  Johnson,  Jr., 
is  defendant. 
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III. 

It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  the  Amended  and 
Supplemental  Complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  if 
the  plaintiff  has  any  remedy  it  is  by  intervention 
in  the  Circuit  Court  of  Coos  County,  State  of  Ore- 
gon, in  the  case  of  Southern  Oregon  Company,  plain- 
tiff, vs.  W.  W.  Gage,  Sheriff  and  Tax  Collector,  and 
filing  a  petition  in  said  cause  in  the  Circuit  Court 
of  Coos  County,  Oregon,  praying  for  and  request- 
ing an  order  directing  the  payment  of  the  fund 
paid  into  said  Court'  and  to  said  County  Clerk  as 
alleged  in  the  Amended  and  Supplemental  Com- 
plaint and  for  a  distribution  of  the  fund  to  the  per- 
son or  persons  or  corporate  body  entitled  thereto. 

IV. 

It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  the  sums  of  money 
the  subject  matter  of  this  action  were  deposited  in 
the  Circuit  Court  of  the  State  of  Oregon  for  Coos 
County,  to  be  retained  in  said  Circuit  Court  until 
the  final  determination  of  the  case  of  United  States 
of  America  against  the  Southern  Oregon  Company, 
formerly  pending  and  heretofore  determined  by 
this  Court,  and  now  pending  on  appeal  in  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for  the 
Ninth  Judicial  Circuit,  and  that  no  final  determina- 
tion of  said  case  has  been  had  or  made. 
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V. 

That  it  appears  from  the  face  of  the  Amended 
and  Supplemental  Complaint  that  the  moneys  there- 
in mentioned  are  legall}^  due  and  owing  from  the 
Southern  Oregon  Company  as  taxes  on  lands  owned 
by  said  Southern  Oregon  Company  in  Coos  County, 
Oregon ;  and  that  said  moneys  and  the  whole  thereof 
belong  to  the  defendant  Coos  County,  Oregon,  and 
its  officers  charged  by  law  with  the  custody  and 
keeping  of  tax  moneys  are  entitled  to  keep  and 
retain  the  same,  and  that  said  defendant  Coos 
County,  Oregon,  and  these  demurring  defendants 
are  entitled  to  apply  them  upon  delinquent  taxes  of 
said  Southern  Oregon  Company. 

VI. 

That  it  appears  from  the  face  of  the  Amended 
and  Supplemental  Complaint  that  the  sums  of 
money  sought  to  be  recovered,  and  mentioned  in 
the  Amended  and  Supplemental  Complaint  are 
held  b}^  or  claimed  by  the  defendant  T.  M.  Dimmick, 
as  County  Treasurer  of  Coos  County,  Oregon,  as 
the  moneys  of  said  Coos  County;  and  that  Coos 
County,  Robert  R.  Watson,  County  Clerk  of  Coos 
County,  A.  Johnson,  Jr.,  Sheriff  of  Coos  County,  and 
T.  M.  Dimmick,  did  not  nor  did  their  predecessors 
in  office,  title  or  interest  at  any  time  take  or  receive 
the  same  from  the  plaintiff  or  its  assignor  for  the 
use  of  the  plaintiff  or  its  assignor. 

YII. 

It  appears  from  the  face  of  the  Amended  and 
Supplemental  Complaint  that  there  is  a  defect  of 
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parties  defeiulaiil  in  this,  that  the  (*irciiit  Court  of 
the  State  ot  Oregon  iu  and  for  the  County  of  Coos 
is  not  a  defendant  herein,  nor  are  any  of  the  Judges 
thereof,  to  wit,  either  the  Hon.  John  S.  Coke,  J.  W. 
Hamilton,   or   G.   F.   Skipworth  parties   defendant 
herein,  and  it  appears  that  the  money  and  funds 
mentioned  in  said  Amended  and  Supplemental  Com- 
plaint is  now  in  eustoflia   Icfjis  and  has  been  de- 
posited with  T.  M.  Dimmick,  the  County  Treasurer 
herein,  pursuant  to  the  order  of  said  Circuit  Court. 
LAWRENCE  A.  LILJEQVIST, 
Attorney  for   Defendants   Coos   County, 
Robert  R.  Watson,  County  Clerk  of  Coos 
County,  A.  Johnson,  Jr.,  Sheriff  of  Coos 
County,    Oregon,    and    T.    M.    Dimmick, 
Treasurer  of  Coos  County,  Oregon. 

I  hereby  certify  that  I  am  an  attorney  of  this 
Court ;  that  I  have  read  the  foregoing  demurrer,  and 
that  in  my  opinion  the  same  is  well  founded  in  law, 
and  that  the  sanie  is  not  tiled  for  dela}^ 

LAWRENCE  A.  LILJEQVIST. 
Filed  April  24,  1916. 

G.  H.  MARSH, 
Clerk. 

And  afterwards,  to  wit,  on  Monday,  the  15th  day  of 
May,  191(),  the  same  being  the  Gist  Judicial  day 
of  the  regular  March,  191(),  term  of  said  Court ; 
Present :  the  Honorable  Robert  S.  Bean,  United 
States  District  Judge  presiding,  the  following 
proceedings  were  had  in  said  cause,  to-wit : 
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OEDER  SUSTAINING  DEMURRERS: 
JUDGMENT. 

Now,  at  this  da.y,  come  the  plaintiff  by  Mr.  John 
M.  Gearin,  of  counsel,  whereupon  this  cause  comes 
on  to  be  heard  by  the  Court  upon  the  motion  of  the 
defendants  to  strike  out  parts  of  the  amended  com- 
plaint herein,  said  defendants  not  appearing;  on 
consideration  Avhereof,  it  is  ordered  and  adjudged 
that  said  motion  be,  and  the  same  is  hereby  denied, 
and  thereupon  this  cause  comes  on  to  be  heard  upon 
the  several  demurrers  to  said  amended  complaint; 
on  consideration  whereof,  it  is  ordered  and  adjudged 
that  said  demurrers  be,  and  the  same  are  hereby 
sustained  and  that  the  amended  complaint  herein 
be,  and  the  same  is  hereby  dismissed,  and  that  said 
defendants  have  and  recover  of  and  from  said  plain- 
tiff their  costs  and  disbursements  taxed  herein  at 

$ 


And  afterwards,  to  wit,  on  the  5th  day  of  July,  191 G, 
there  was  duly  filed  in  said  Court  and  cause,  a 
Petition  for  Writ  of  Error,  in  words  and  figures 
as  folloAvs,  to  wit : 

PETITION  FOR  WRIT  OF  ERROR. 

NoAV  comes  the  Menasha  Wooden  Ware  Com- 
panv,  a  corporation,  plaintiff  herein,  and  says  that 
on  or  about  the  15th  day  of  May,  1910,  this  Court 
entered  judgment  herein  in  faA^or  of  the  defendants 
and  against  this  plaintiff,  sustaining  the  demurrers 
to  this  plaintiff's  Amended  Complaint  and  dismiss- 
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ing  plaintiff's  Amended  Complaint  and  directing 
judgment  for  the  defendants  for  their  costs  and 
disbursements,  in  which  judgment  and  the  proceed- 
ings had  prior  thereunto  certain  errors  were  com- 
mitted to  the  prejudice  of  this  plaintiff,  all  of  which 
will  more  in  detail  appear  from  the  Assignment  of 
Errors  which  is  filed  with  this  Petition; 

Wherefore,  this  plaintiff  prays  that  a  Writ  of 
Error  may  issue  in  this  behalf  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  for 
the  correction  of  error  so  complained  of,  and  that 
a  transcript  of  the  record,  proceedings  and  papers 
in  this  cause,  duly  authenticated,  may  be  sent  to 
the  said  Circuit  Court  of  Appeals.  And  plaintiff, 
petitioner  herein,  prays  that  the  judgment  rendered 
in  this  cause  as  above  described  may  be  reversed, 
held  for  naught  and  that  said  cause  be  remanded 
for  further  proceedings. 

MENASHA  WOODEN  WAEE  COMPANY, 

Petitioner. 
DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Petitioner. 
Filed  July  5,  1916. 

Cx.  H.  MARSH, 

Clerk. 
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And  afterwards,  to  wit,  on  the  5th  day  of  July,  1916, 
there  Avas  duh^  filed  in  said  Court  and  cause,  an 
Assignment  of  Errors,  in  words  and  figures  as 
folloAvs,  to  wit: 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  this  action  in  connection  Avith 
its  Petition  for  a  Writ  of  Error,  makes  the  foUoAv- 
ing  Assignment  of  Errors,  AAhich  it  aAers  occurred 
upon  the  trial  of  the  cause,  to  Avit : 

First.  The  District  Court  of  the  United  States 
for  the  District  of  Oregon  erred  in  sustaining  the 
demurrer  of  the  defendants  Coos  County;  Robert 
R.  Watson,  Clerk  of  Coos  County;  A.  Johnson,  Jr., 
Sheriff  of  Coos  County,  and  T.  M.  Dimmick,  Treas- 
urer of  Coos  County,  Oregon,  to  plaintiff's  Amended 
Complaint. 

Second.  The  said  Court  erred  in  sustaining  the 
demurrer  of  the  defendant  Flanagan  &  Bennett 
Rank,  to  plaintiff's  Amended  Complaint. 

Third.  The  said  Court  erred  in  not  OATrruling 
the  demurrer  of  the  defendants  Coos  County;  Rob- 
ert R.  Watson,  Clerk  of  Coos  County;  A.  Johnson, 
Jr.,  Sheriff  of  Coos  County,  and  T.  M.  Dimmick, 
Treasurer  of  Coos  County,  Oregon,  to  plaintiff"s 
Amended  Complaint. 

Fourth.  The  said  Court  erred  in  not  OA^erruling 
the  demurrer  of  defendant  Flanagan  &  Bennett 
Bank  to  plaintiff's  Amended  Complaint. 

Fifth.  The  said  Court  erred  in  dismissing  plain- 
tiff's Amended  Complaint. 
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Sixth.     The  said  Court  erred  in  awarding  and 
entering  judgment  in  favor  of  the  defendants  and 
against  this  plaintiff  for  costs  and  disbursements. 
DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Plaintiff. 
Filed  July  5,  lOiG. 

G.  H.  MARSH, 

Clerk. 


And  afterwards,  to  wit,  on  Wednesday,  the  5th  day 
of  July,  1916,  the  same  being  the  2nd  Judicial 
day  of  the  regular  July,  1916,  term  of  said 
Court;  Present:  the  Honorable  Robert  S.  Bean, 
United  States  District  Judge  presiding,  the  fol- 
lovv'ing  proceedings  were  had  in  said  cause,  to 
wit : 

ORDER  ALLOWING  WRIT  OF  ERROR. 

On  this  .jth  day  of  July,  1916,  came  the  plain- 
tiff, by  its  attorneys,  and  tiled  herein  and  pre- 
sented to  the  Court,  its  Petition  pra^dng  for  the 
allowance  of  a  Writ  of  Error  intended  to  be  urged 
by  it  and  praying  also  that  a  transcript  of  the 
record  and  proceedings  and  papers  upon  Avhich  the 
judgment  herein  was  rendered,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  9th  Judicial  Circuit,  and  that  such 
other  and  further  proceedings  may  be  had  as  may 
be  proper  in  the  premises. 

On  consideration  whereof,  the  Court  does  allow 
the  Writ  of  Error  upon  the  plaintiff  giving  bond 
according  to  law,  in  the  sum  of  Two  Hundred  and 
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Fifty  Dollars,  which  shall  operate  as  a  supersedeas 

bond. 

R.  S.  BEAN, 

Judge. 

Filed  July  5,  1916. 

G.  H.  MARSH, 

Clerk. 

And  afterwards,  to  wit,  on  the  5th  day  of  July,  1916, 
there  was  duly  filed  in  said  Court  aud  cause,  a 
Bond  on  Writ  of  Error,  in  words  and  figures  as 
follows,  to  wit : 

BOND  ON  WRIT  OF  ERROR. 

Know  All  Men  by  These  Presents,  That  the 
Menasha  Wooden  Ware  Company,  a  corporation, 
as  principal,  and  Maryland  Casualty  Company,  a 
corporation  organized  under  the  laws  of  the  State 
of  Baltimore,  and  authorized  to  do  business  in  the 
State  of  Oregon,  as  surety,  are  held  and  firmly 
bound  unto  the  said  defendants  above  named,  in 
the  full  and  just  sum  of  Two  Hundred  and  Fifty 
Dollars  ($250.00)  to  be  paid  to  the  said  defend- 
ants, their  attorne3^s,  successors  and  assigns;  to 
which  payment  Avell  and  truly  to  l)e  made,  we  bind 
ourselves  and  our  and  each  of  our,  successors  and 
assigns,  jointly  and  severally  by  these  presents. 
Sealed  with  our  seals  and  dated  this  5th  day  of 
July,  A.  D.  1916;  and. 

Whereas,  lately  at  a  District  Court  of  the  United 
States  for  the  District  of  Oregon,  in  a  suit  pending 
in  said  Court  between  the  said  plaintifi",  and  the 
defendants  above  named,  a  judgment  was  rendered 
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against  the  said  plaintiff,  and  the  said  plaintiff 
having  obtained  a  Writ  of  Error  and  filed  a  copy 
thereof  in  the  C^lerk's  office  of  the  said  Court  to 
reverse  the  judgment  in  the  aforesaid  suit,  and  a  ' 

citation   directed   to   the   defendants   above   named 
citing  and  admonishing  them  to  be  and  appear  at      ^ 
a   session  of  the  United   States  Circuit   Court  of       ■ 
Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the  [ 

City  of  San  Francisco,  in  said  Circuit,  on  the 

day  of next. 

Now,  the  condition  of  the  above  obligation  is 
such,  that  if  the  said  plaintiff  shall  prosecute  said 
Write  of  Error  to  effect  and  answer  all  damages 
and  costs  if  it  fail  to  make  the  said  plea  good,  then 
the  above  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of: 

MENASHA  WOODEN  WARE  COMPANY, 
By  DOLPH,  MALLORY,  SIMON  &  GEARIN. 

Jno.  M.  Gearin, 

Attorney. 

[Seal,  Maryland  Casualty  Company.] 

MARYLAND  CASUALTY  COMPANY, 

By  Gee.  S.  Rodgers, 

Its  Attorney. 

By  J.  F.  Gannon, 

Its  Attorney. 
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Examined  and  approved  this  5th  day  of  July, 
1916. 

R.  S.  BEAN, 

Judge. 

Filed  July  5,  1916. 

G.  H.  MARSH, 

Clerk. 


32  Menasha  Wooden  Ware  Co. 

United  States  of  America, 


ss. 
District  of  Oregon. 


fe' 


I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  pur- 
suant to  the  foregoing  Writ  of  Error,  and  in 
obedience  thereto,  do  hereby  certify  that  the  fore- 
going printed  transcript  of  record  in  the  case  in 
Avhich  Menasha  Wooden  Ware  Company  is  plain- 
tiff, and  plaintiff  in  error,  and  the  Southern  Oregon 
Company,  Flanagan  &  Bennett  Bank,  and  others 
are  defendants,  and  defendants  in  error,  has  been 
prepared  by  me  in  accordance  with  the  law  and 
the  rules  of  Court,  and  in  accordance  with  the 
direction  of  the  praecipe  for  transcript  tiled  in 
said  cause  by  said  plaintiff  in  error,  and  that  the 
said  transcript  is  a  full,  true  and  correct  transcript 
of  the  record  and  proceedings  had  in  said  Court  in 
said  canse  designated  by  the  said  praecipe  to  be 
included  herein,  as  the  same  appear  of  record  and 
on  file  at  my  office  and  in  my  custody. 

And  I  further  certify  that  the  cost  of  the  fore- 
going transcript  is  $  for  printing  said 
record,  and  that  the  same  has  been  paid  by  said 
plaintiff'  in  error. 

In  testimony  hereof  I  have  hereunto  set  my  hand 

and  affixed  the  seal  of  said 
Court  at  Portlaijd  in  said 

district  this day 

of  August,  1916. 

Clerk. 
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United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


IMENASHA  WOODEN  WARE  COMPANY,  a  cor- 
poration, 

Plaintiff  in  Error, 

vs. 
SOUTHERN  OREGON  COMPANY,  a  corporation; 
COOS  COUNTY;  ROBERT  R.  WATSON,  Coun- 
ty Clerk  of  Coos  County;  A.  JOHNSON,  Jr., 
Sheriff  of  Coos  County;  T.  M.  DIMMICK,  Treas- 
urer of  Coos  County,  Oregon,  and  FI^ANAGAN 
&  BENNETT  BANK,  a  corporation. 

Defendants  in  Error. 


aSrief  on  BSeljalf  of  plaintiff  in  Crror 

Upon  Writ  of  Error 

to  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 


This  case  comes  here  upon  a  Writ  of  Error  to 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  to  review  the  decision  of  that  Court 
sustaining  a  demurrer  to  Plaintiff's  Amended  Com- 
plaint, and,  plaintiff  declining  to  plead  further, 
in  entering  judgment  against  plaintiff  for  costs. 


For  a  clear  understanding  of  the  points  in- 
volved, the  following  concrete  statement  of  the  alle- 
gations of  the  complaint  may  be  considered  as 
accurately  outlining  plaintiff's  position. 

I. 

On  the  second  day  of  July,  1912,  the  Southern 
Oregon  Comj^any  brought  suit  in  the  Circuit  Court 
of  the  State  of  Oregon  for  Coos  County  against 
W.  W.  Gage,  Sheriff  and  Tax  Collector  of  Coos 
County,  to  restrain  said  Sheriff  from  advertising 
the  property  of  the  said  Southern  Oregon  Company 
for  sale  for  delinquent  taxes  or  from  issuing  tax 
delinquency  certificates  against  plaintiff's  property. 

II. 

The  complaint  in  the  suit  of  the  Southern  Ore- 
gon Company  against  Gage,  while  not  pleaded  in 
the  complaint  in  this  suit,  was  used  in  the  argu- 
ment by  both  sides  and  its  terms  admitted,  and  it 
may  be  considered  now  as  before  the  Court.  That 
said  complaint  contained  an  offer  by  the  Southern 
Oregon  Company  to  pay  into  Court  an  amount  of 
money  equal  to  the  taxes  upon  the  lands  of  the 
said  Southern  Oregon  Companj^,  the  money  to  be 
delivered  to  defendant  (Gage)  upon  a  contingency, 
which  was  stated  as  follows : 

"The  i^laintiff  is  ready  and  willing  and  able 
to  pay  all  moneys  now  appearing  to  be  due  as 
taxes  upon  said  lands  as  shown  by  the  tax 
rolls  of  said  county  either  into  the  hands  of  the 
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Clerk  of  this  Court  or  into  the  hands  of  a  re- 
ceiver to  be  appointed  by  this  Court,  and  the 
ph^intilf  noAV  brings  said  money  into  Court  and 
offers  to  pa}^  the  same  either  into  the  hands 
of  the  Clerk  of  this  Court  or  into  the  hands 
of  a  receiA^er  to  be  appointed  by  this  Court, 
upon  an  order  of  this  Court,  requiring  said 
Clerk  or  receiver  to  hold  said  moneys  in  trust, 
to  be  delivered  to  defendant  if  it  shall  finally 
be  decided  by  the  United  States  Court  where 
said  cause  is  now  pending,  that  said  lands  are 
subject  to  taxation,  but  to  be  repaid  to  this 
plaintiff  in  case  it  shall  be  decided  by  said 
Court  that  said  aforesaid  lands  are  the  prop- 
erty of  the  United  States  of  America.- ' 

That  said  bill  of  complaint  prayed  for  an  order 
temporarily  restraining  the  said  Gage  from  adver- 
tising the  property  of  said  Southern  Oregon  Com- 
pany or  from  issuing  delinquency  tax  certificates, 
and  furthermore,  prayed  for  an  order  appointing 
a  receiver  to  receive  the  money  to  be  so  deposited 
by  the  Southern  Oregon  Company,  and  for  an  order 
requiring  the  defendant  (Gage)  to  issue  and  de- 
liver to  said  receiver  tax  receipts  for  all  the  taxes 
then  due  upon  the  lands. 

III. 

That  immediately  upon  filing  said  complaint, 
and  on  the  third  day  of  July,  1912,  the  Court  ex 
parte  made  the  foUoAving  order : 


"This  matter  now  coming  on  to  be  heard 
the  Court  having  read  the  complaint  herein  and 
being  fully  advised  in  the  premises  and  the 
Court  being  satisfied  that  this  is  the  proper 
case  for  the  issuance  of  a  temporary  order  of 
injunction, 

It  is  hereby  ordered  that  upon  the  payment 
to  the  Clerk  of  this  Court  by  the  plaintiff,  the 
amount  of  money  shown  by  the  tax  rolls  of 
Coos  County,  Oregon,  to  be  due  from  the  plain- 
tiff as  taxes  upon  the  lands  assessed  to  the 
plaintiff  as  owners,  the  defendant  W.  W.  Gage 
as  tax  collector  for  said  county  shall  also  de- 
liver to  the  Clerk  of  this  Court  proper  tax 
receipts  for  such  taxes,  and  the  said  Clerk 
shall  hold  and  retain  said  money  and  tax  re 
ceipts  until  the  final  determination  of  the  case 
of  United  States  of  America  vs.  the  Southern 
Oregon  Company  now  pending  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Oregon,  Ninth  Judicial  Circuit,  in  whatever 
court  said  case  may  be  finally  determined;  and 
upon  such  final  determination  if  the  real  estate 
described  in  the  complaint  shall  be  held  to  be 
the  property  of  the  United  States  then  said 
money  so  deposited  with  the  Clerk  shall  be  re- 
turned to  the  plaintiff,  but  if  it  be  therein  de- 
cided that  said  real  estate  does  not  belong  to 
the  United  States,  then  said  money  shall  be 
paid  OA^er  by  the  Court  to  the  defendant  herein ; 


unless  it  shall  meanwliile  be  otherwise  ordered 
by  this  Court. 

It  is  further  ordered  that  the  defendant, 
W.  W.  Gage,  as  sheriff  and  tax  collector  of  said 
count}^  do  hereafter  refrain  from  advertising 
any  of  said  lantl  or  any  part  thereof  for  sale 
for  the  payment  of  delinquent  taxes  and  that 
he  do  refrain  from  issuing  any  tax  delinquency 
certificates  against  any  of  said  land  until  the 
further  order  of  this  Court  or  a  Judge  thereof." 

IV. 

That  a  demurrer  was  filed  by  the  defendant 
Gage  to  the  complaint  of  the  Southern  Oregon  Com- 
pany in  said  case.  It  was  claimed  in  the  argu- 
ment in  the  Court  beloAv  by  defendant's  counsel  and 
is  admitted  by  plaintiff  in  error,  that  the  decision 
on  said  demurrer  was  delayed  until  the  third  da}^ 
of  July,  1914,  awaiting  the  opinion  of  the  Supreme 
Court  of  the  State  of  Oregon  in  the  case  of  the 
Southern  Oregon  Company  against  Quine,  70  Ore- 
gon, page  63.  This  opinion  was  announced  March 
3rd,  1914,  and  rehearing  denied  April  7th,  1914. 

V. 

On  the  third  day  of  July,  1914,  the  Court  made 
and  entered  the  following  decree : 

"Comes  on  noAV  to  be  Iieard  the  demurrer 
of  defendant  to  the  complaint  and  demurrer 
of  defendant  to  the  supplemental  complaint  and 
the  plaintiff*  appearing  by  A.  S.  Hammond,  one 


6 

of  its  attoniej^s,  and  the  defendant  ajjpearing 
by  L.  A.  Liljeqvist,  District  Attorney,  his  attor- 
ney, and  the  Court  having  considered  said  de- 
murrer and  each  of  them,  and  being  advised  in 
the  premises. 

It  is  considered,  ordered  and  adjudged  that 
said  demurrers  be  and  each  of  them  is  sustained. 

And  the  plaintiff  stating  in  open  Court  that 
it  would  stand  upon  its  Complaint  and  Supple- 
mental Complaint  and  did  not  desire  to  amend 
or  plead  further. 

It  is  considered,  ordered,  adjudged  and 
decreed  that  plaintiff's  suit  be  and  the  same  is 
hereby  dismissed  and  all  restraining  orders 
heretofore  entered  be  and  the  same  are  hereby 
vacated  and  the  temporary  injunction  issued 
herein  is  hereby  set  aside  and  said  orders  re- 
voked, and  it  is  further  decreed  that  defendant 
have  and  recover  his  costs  and  disbursements 
issued  herein  and  that  execution  issue  there- 
for." 

This  decree  was  appealed  from  by  the  Southern 
Oregon  Companj^  and  on  the  l->th  day  of  April, 
1915,  the  Supreme  Court  of  the  State  of  Oregon 
duly  alrirmed  said  decree.  (Southern  Oregon  Co. 
vs.  Gage,  76  Or.  p.  427.) 

VT. 

Neither  W.  W.  Cxage,  the  Sheriff  in  office  at  the 
time  the  suit  of  the  Southern  Oregon  Company 
against  Gage  was  brought,  nor  the  defendant  A. 


Joliiison,  Jr.,  wlio  is  tlie  present  Sheriff  and  Tax 
Collector  of  Coos  County,  Oregon,  ever  delivered 
to  the  said  Clerk  of  Coos  County,  Oregon,  any  tax 
receipts  or  receipt  on  account  of  any  taxes  referred  to 
in  the  complaint  of  the  said  suit  of  the  Southern  Ore- 
gon Company  against  Gage. 

VII. 
That  all  the  money  described  in  the  complaint 
in  this  case  belongs  to  the  plaintiff.  The  Menasha 
Wooden  Ware  Company,  and  that  plaintiff  has 
duly  demanded  repayment  of  the  same  to  plaintiff, 
which  demand  was  made  upon  each  of  the  two 
banks,  upon  the  Treasurer  and  Clerk  of  Coos  Coun- 
ty, and  payment  has  been  refused. 

VIII. 

That  the  said  suit  of  the  Southern  Oregon  Com- 
pany against  W.  W.  Gage  is  ended  and  no  further 
order  can  be  made  therein.  That  Sec.  3693  and 
3694,  Lord's  Oregon  Laws,  provide  for  the  issuance 
of  certificates  of  delinquency  for  unpaid  taxes  and 
the  manner  of  their  foreclosure.  That  all  the  cer- 
tificates of  delinquency  issued  against  the  property 
of  the  Southern  Oregon  Company  for  the  taxes  in- 
volved in  the  said  suit  of  the  Southern  Oregon 
Company  against  Gage  are  now  being  foreclosed 
in  the  manner  provided  by  Sees.  3693-3694,  L.  O.  L., 
and  this  without  any  reference  to  the  said  suit  of 
the  Southern  Oregon  Company  against  Gage. 
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IX. 

Under  tlie  Oregon  statute  providing  for  the  tax 
ation  of  property  and  collection  of  taxes,  the  tax 
on  real  estate  can  be  collected  only  from  the  real 
estate  taxed.  Under  the  law,  prior  to  1907,  this 
was  different.  A  warrant  for  the  collection  of  de- 
linquent taxes  was  deemed  an  execution  against 
property  and  might  be  levied  on  the  land  taxed  or 
any  other  property  of  the  delinquent  taxpayer.  But 
this  was  changed  by  the  Act  of  the  Legislature  of 
February  28,  1907,  and  delinquent  taxes  are  noAv 
collected  in  accordance  with  the  terms  of  Sections 
3693  to  and  including  3705,  Lord's  Oregon  Laws, 
and  not  otherwise. 


THE  DEFENDANT'S  CONTENTION. 

While  numerous  demurrers  and  motions  have 
been  filed  by  the  different  defendants  directed 
against  the  complaint,  they  all  revolve  around  two 
propositions : 

(a)  An  action  for  money  had  and  received 
Avill  not  lie  upon  the  facts  set  out  in  plaintiff's 
complaint. 

(b)  Even  conceding  that  plaintiff'  has  rights 
in  the  premises  and  is  entitled  to  demand  the 
return  of  its  money,  yet  the  money  held  by  the 
banks  is  in  custodia  legis  and  therefore  the 
plaintiff  cannot  sue  for  its  recovery  but  must 
apply  to  the  Circuit  Court  of  Coos  County  for 
an  order  of  distribution. 
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We  will  endeavor  to  answer  these  propositions 
in  the  order  of  their  presentation,  and,  first : 

ACTION  FOR  MONEY  HAD  AND  KECEIVED. 

The  action  for  Money  Had  and  ReceiA^ed  is  a 
:iuasi-eqnitable  action  and  the  scope  of  the  relief 
^ranted  by  the  Conrt  in  cases  Avhere  this  action 
lies  is  not  restricted  by  any  technical  rule.  The 
Court  recognizes  the  situation  in  each  case  and  by 
its  decree  meets  its  requirements.  We  cite  the 
Court  to  the  following  authorities  in  support  of 
)ur  complaint: 

"The  question  in  an  action  for  money  had 
and  received  is,  to  which  party  does  the  money 
in  equity,  justice  and  law  l)elorig?  All  that 
plaintiff  need  show  is  that  the  defendant  holds 
money  Avhich  in  equity  and  good  conscience  be- 
longs to  him  (plaintiff)."    27  Cyc.  854. 

"The  rule  is  well  settled  that  an  action  for 
money  had  and  received  will  lie  to  recoA^er 
money  paid  by  plaintiff  to  defendant  for  a  con- 
sideration Avhich  has  Avholly  failed."  27  Cyc. 
855. 

"In  an  action  for  money  had  and  receiA^ed 
it  is  immaterial  hoAv  the  money  may  haA^e  come 
into  the  defendant's  hands  and  the  fact  that 
it  AA^as  receiA-ed  from  a  third  person  Avill  not 
affect  his  liability,  for  in  equity  and  good  con- 
science he  is  not  entitled  to  hold  it  against  the 
true  OAvner."    27  Cyc.  864. 
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In  Hexter  v.  Poppleton,  9  Oregon,  page  483,  Lord, 
C.  J.,  said : 

"This  is  an  action  for  money  liad  and  re- 
ceived by  the  defendant  to  the  plaintiff's  use. 
It  is  said,  in  general,  to  lie  for  money  which, 
ex  saeqtio  et  Ijono,  the  defendant  ought  to  re- 
fund as  for  money  paid  by  mistake,  or  upon  a 
consideration  which  happens  to  fail,  or  for 
money  obtained  by  imposition  or  extortion,  or 
oppression,  or  taking  an  undue  advantage  of 
a  party's  situation,  contrary  to  laws  made  for 
the  protection  of  persons  under  these  circum- 
stances, and  a  sale  made  with  such  knowledge 
on  the  part  of  the  party  Avho  causes  it  to  take 
place,  renders  him  liable  in  an  action  for  money 
had  and  received."  (Herman  on  Executions, 
Sec.  340,  and  authorities  cited  in  the  note.) 

"Lord  Mansfield  calls  the  action  of  assump- 
sit for  money  had  and  received,  'a  liberal  action 
founded  upon  large  principles  of  equity,'  and 
applicable  v/herever  the  debtor,  having  received 
money,  cannot  conscientiously  retain  it." 
(Moses  V.  McFarlone,  2  Burr.  1005.) 

In  Stewart  v.  Phy,  11  Oregon,  pp.  335-336,  the 
Court  said : 

"Payment  for  Special  Purpose — ^Action  for 
Money  Had  and  Received.  An  action  for  money 
had  and  received,  lies  to  recover  back  money 
paid  by  a  debtor  to  his  creditor,  to  be  applied 
in  satisfaction  of  a  particular  obligation,  when 
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the  same  is  not  so  applied,  and  tlie  obligation 
is  otliewise  discharged.  It  is  not  necessary  in 
such  action  to  allege  a  promise  to  repay." 

"It  appears  from  the  allegations  that  the 
respondent  has  money  belonging  to  the  appel- 
lant to  the  amount  for  which  judgment  is  de- 
manded, in  his  hands,  which  he  clearly  has  no 
right  to  retain  from  the  appellant,  and  Ave  think 
the  action  lies." 

Crane  v.  Kune}^,  2G  Federal,  pp.  15-16: 

"Money  EeceiA^ed  on  Erroneous  Judgment. 

"Where  money  is  received  on  an  erroneous 
judgment  by  a  party  thereto,  the  laAv,  on  a 
reversal  of  the  same,  raises  an  obligation 
against  such  party  to  restore  the  amount,  Avhich 
obligation  may  be  enforced  by  an  action  as  for 
mone}^  had  and  received  to  the  use  of  the  plain- 
tiff therein." 

"The  laAv  is  Avell  settled  that  on  the  reversal 
of  a  judgment  an  obligation  arises  on  the  part 
of  the  party  to  the  record  Avho  has  received  the 
benefit  of  the  erroneous  judgment  to  make  resti- 
tution to  the  other  party  of  or  for  Avhat  he  has 
thereby  lost.  The  reA^ersal  of  the  judgment 
gives  a  right  of  action  as  betAveen  the  parties 
thereto,  and  creates  an  obligation  against  the 
one  AA'ho  has  had  the  benefit  of  the  same  to 
restore  to  the  other  Avhat  he  has  thereby  lost. 
At  one  time  it  AA^as  the  practice  to  obtain  this 
restitution,  either  by  a  Avrit  of  restitution  Avhen 
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the  record  showed  what  had  been  lost  or  Avhat 
money  had  been  paid,  and  in  other  cases  by  a 
scire  facias  quarc  rcstitutionem  non,  issued 
out  of  the  Court  where  the  judgment  was  given. 
But  with  the  growth  of  the  action  for  money 
had  and  received,  these  proceedings  fell  into 
disuse,  and  the  obligation  to  restore  has  long 
since  been  enforced  by  action;  and  under  the 
code  there  is  no  other  remedy  that  I  am  aware 
of."  Bank  of  U.  S.  v.  Bank  of  Washington, 
6  Pet.  17,  19;  Clark  v.  Pinney,  6  Cow.  299. 
And  see  Yates  v.  Joyce,  11  Johns,  140;  Hoster 
V.  Poppleton,  9  Ore.  482;  Rapalje  &  S.  Law 
Diet.,  "Restitution,"  "Scire  Facias." 

Walsh  V.   National  Broadway  Bank,  32  N.  Y. 
Supp.  734-736 : 

"Money  Had  and  Received — When  Lies. 

"An  action  for  money  had  and  received  lies 
against  a  bank  with  which  money  belonging 
to  plaintiff  had  been  deposited  by  a  third  per- 
son in  his  own  name,  and  it  is  immaterial 
whether  or  not  the  bank  had  knowledge  of  the 
facts  when  it  received  the  deposits." 

"The  rule  must  be  regarded  as  well  estab- 
lished by  frequent  decisions  of  the  courts  in 
this  state  that,  so  long  as  money  or  property 
belonging  to  the  principal,  or  the  proceeds 
thereof,  may  be  traced  and  distinguished  in 
the  hands  of  the  agent,  or  his  representatives 
or  assignees,  the  principal  is  entitled  to  recover 
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it,  unless  it  lias  been  transferred  for  value, 
without  notice.  In  other  Avords,  when  the  debt 
created  by  a  deposit  belongs  to  the  principal, 
instead  of  the  agent  who  made  it  in  his  own 
name,  the  bank,  upon  notice  of  the  facts,  must 
recognize  the  actual,  rather  than  the  nominal, 
depositor.  Van  Alen  v.  Bank,  52  N.  Y.  1 ;  Baker 
V.  Bank,  100  N.  Y.  31  (2  N.  E.  452)  ;  Viets  v. 
Bank,  101  N.  Y.  563  (5  N.  E.  457)  ;  O'Connor 
V.  Bank,  124  N.  Y.  324,  332,  333  (26  N.  E.  816)  ; 
Holmes  v.  Gilman,  138  N.  Y.  369  (34  N.  E.  205). 
The  case  before  us  comes  clearly  within  this 
principle.  The  plaintiff,  by  this  action,  seeks 
to  recover  only  such  a  sum  as  remained  on 
deposit  Avith  the  defendant  after  notice  had 
been  given  to  it  of  the  plaintift''s  claim  of  title 
thereto.  The  case,  therefore,  is  free  from  hard- 
ship to  the  defendant,  which,  at  most,  will  be 
required  to  repaj"  to  the  plaintiff  only  such  sum 
as  it  would  have  been  compelled  to  pay  to  her 
attorney  at  the  present  time  if  such  notice  had 
not  been  given;  in  other  words,  payment  to  the 
principal  will  absolve  the  defendant  from  mak- 
ing payment  to  the  agent. 

"It  is  immaterial  whether  the  defendant 
knew  of  the  trust  Avhen  it  received  the  deposit 
in  question.  Church,  C.  J.,  in  speaking  for  the 
Court  upon  this  subject  in  Van  Alen  v.  Bank, 
supra,  at  page  10,  says : 

"  'It  Avas  suggested  on  the  argument  that 
notice  to  the  bank  by  the  depositor  Avas  neces- 
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saiy,  to  protect  the  rights  of  the  plaintiff,  but 
this  is  not  so.  The  title  of  the  plaintiff  does 
not  depend  upon  whether  the  bank  knew  he 
had  a  title  or  not.  That  rested  upon  other 
facts.  A  notice  to  the  bank  might  have  pre- 
vented any  transfer  or  the  creation  of  a  lien 
b}^  the  depositor,  or  prevented  the  bank  from 
taking  or  acquiring  such  lien  in  good  faith, 
but  could  not  otherwise  be  necessary  or  im- 
portant.' " 

And  in  Roberts  v.  Ely,  supra,  Andrews,  J.,  Avho 
spoke  for  the  Court,  at  page  132,  113  N.  Y.,  and 
page  ()0G,  20  N.  E.,  said : 

"It  is  immaterial,  also,  Avhether  the  original 
possession  of  the  money  by  the  defendant  Avas 
rightful  or  wrongful.  It  is  sufficient  that  the 
duty  exists  on  his  part,  created  by  the  circum- 
stances, to  account  for  and  pay  it  over  to  the 
plaintiff." 

In  Walsh  v.  National  Broadway  Bank,  33  N.  Y. 
Supp.  998-999,  the  Court  said : 

"Money  instrusted  to  an  agent  for  specific 
investment,  but  by  him  diverted  from  its  desti- 
nation, and  deposited  in  bank  to  his  personal 
account,  may,  after  demand,  be  recovered  of 
the  bank  by  the  principal,  in  an  action  for 
money  had  and  received,  although  at  the  time  of 
the  deposit  the  bank  had  no  notice  of  plaintiff's 
right,  and  although  at  the  time  of  the  demand 
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the   plaintiff   did   not   present   the   depositor's 
check.    32  X.  Y.  Supp.  734,  affirmed." 

'The  demurrer  concedes  that  the  money  was 
plaintiff's,  not  Breck's,  and  that  defendant 
holds  it  merely  as  a  depository  for  Breck.  But, 
being  the  money  of  plaintiff,  and  wrongfully 
deposited  by  Breck  to  his  ovm.  account,  by  what 
right  may  the  defendant  retain  it  from  the  law- 
ful OA\Tier?  The  answer  is  that  by  the  deposit 
the  money  became  the  property  of  defendant, 
and  it  became  a  debtor  to  Breck  for  the  money. 
Undoubtedly,  this  is  the  relation  between  Breck 
and  the  bank ;  but  the  plaintiff  is  not  a  depositor 
with  the  defendant,  and  the  deposit  of  her 
money  by  Breck,  as  his,  Avas  utterlj^  ineffectual 
to  divest  her  title.  O'Connor  v.  Bank,  124  N.  Y. 
324,  333,  2G  N.  E.  816.  In  the  absence  of  estop- 
pel, one  may  not  be  deprived  of  his  property 
by  the  wrongful  act  of  another.  The  defend- 
ant's position  is  as  custodian  of  a  fund  to  Avhich, 
ex  aequo  et  bono,  the  plaintiff  is  entitled;  and, 
l)y  virtue  of  elementary  i^rinciples,  she  may  re- 
claim it  in  a  common-laAV  action,  even  though 
the  defendant  received  it  without  notice  of  her 
right.  Roberts  v.  Ely,  113  X.  Y.  128  (20  X.  E. 
606)  ;  Chapman  v.  Forbes,  123  X.  Y.  532  (26  X.  E. 
3)  ;  Bank  v.  Peters,  123  X.  Y.  272  (25  X.  E.  319)  ; 
O'Connor  y.  Bank,  supra,  Refining  Co.  v.  Fan- 
cher,  145  X.  Y.  552,  557,  40  X.  E.  206." 

Garland  v.  Salem  Bank,  6  American  Decisions 
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"MONEY  PAID  UNDER  MISTAKE— The 
indorser  of  a  promissory  note,  ignorant  that  a 
demand  had  not  been  duly  made  on  the  maker, 
nor  due  notice  given,  paid  the  amount  to  a  bank 
where  it  Avas  left  by  the  holder  for  collection, 
which  amount  was  passed  to  the  holder's  credit 
hy  the  bank.  Within  three  days,  the  indorser, 
having  discovered  his  mistake,  and  the  money 
not  yet  having  been  paid  over,  reclaimed  it 
from  the  bank.  It  was  held  the  indorser  could 
recover  the  money  from  the  bank,  although  after 
the  reclamation  they  had  paid  the  amount  to 
the  holder." 

In  Van  Alen  v.  American  National  Bank,  52  N.  Y. 
1-6-7,  the  Court  said : 

"Where  an  agent  deposits  in  a  bank,  to  his 
OAvn  account,  the  proceeds  of  property  sold  by 
him  for  his  principal,  under  instructions  thus 
to  keep  it,  a  trust  is  impressed  upon  the  deposit 
in  favor  of  the  principal,  and  his  right  thereto 
is  not  affected  by  the  fact  that  the  agent  at  the 
same  time  deposits  other  money  belonging  to 
himself;  nor  is  it  affected  by  the  fact  that  the 
agent,  instead  of  depositing  the  identical 
moneys  received  by  him  on  account  of  his  prin- 
cipal, substitutes  other  moneys  therefor. 

"In  such  case,  in  an  action  brought  by  the 
principal  against  the  bank,  upon  its  refusal  to 
pay  upon  presentation  of  the  agent's  check  for 
the  amount  so  deposited,  the  bank  cannot  set 
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up  a  want  of  privity.    It  is  a  question  of  title 
solely." 

"It  is  said  that  tlie  secret  intention  of  Van 
Alen  &  Rice  cannot  effect  sucli  a  result.  Be 
tween  them  and  the  defendants  as  to  the  sub- 
stitution it  Avas  not  a  secret.  They  in  substance 
notified  the  plaintiff  that  they  had  placed  on 
deposit  the  proceeds  of  his  bonds  and  would 
keep  it  for  him.  They  did  deposit  the  amount 
which  the}^  treated  as  the  proceeds,  and  declared 
it  to  be  such.  Can  they  deny  it?  Can  anyone 
for  them?  If  I  send  a  note  to  an  attorney  to 
collect,  and  deposit  the  money  in  a  bank  in 
his  own  name  and  keep  it  for  me,  is  my  title  to 
the  money  impaired  because  he  fails  to  deposit 
the  identical  bills?  My  agent  collects  $100  rent 
for  me  and  puts  the  bills  in  one  pocket  and 
takes  the  same  amount  from  another  i^ocket 
and  deposits  it  and  notifies  me.  Are  my  rights 
gone  by  the  change  of  mone}^?  I  think  not. 
Stripped  of  unsubstantial  forms,  the  case  pre- 
sented is  that  of  a  person  delivering  stock  or 
bonds  to  an  agent  for  sale  with  directions  to 
deposit  the  proceeds  in  a  bank  to  the  credit  of 
the  agent,  but  to  keep  it  in  that  way  for  him, 
and  the  agent  follows  the  directions.  Can  there 
be  a  doubt  as  to  the  ownership  of  the  money  as 
between  the  agent  and  principal  ?    Clearly  not." 

In  Beardslee  v.  Horton,  .3  Michigan,  500-564,  the 
Court  said : 
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"An  action  for  money  had  and  received  will 
lie  where  the  defendant  has  in  his  possession 
money  which  in  eqnity  and  good  conscience  be- 
longs to  the  plaintiff,  and  it  is  not  essential  that 
there  shonld  he  an  express  promise  to  pay,  or 
any  privity  between  the  parties." 

"The  case  of  Cooper  v.  Wrench  was  an  action 
of  assumpsit  for  money  had  and  received  against 
the  sheriff,  who  had  collected  the  money  in  an 
execution  in  favor  of  the  plaintiff's  assignor. 
The  court  held  the  action  maintainable." 

"In  the  case  of  Allen  v.  Impett,  the  court 
say:  'This  action  is  brought  to  recover  the 
amount  of  dividends  of  stock  to  which  the  bank- 
rupt was  entitled,  and  which  his  trustees  have 
received  since  the  bankruptcy  and  applied  to 
various  purposes;  with  full  notice  of  the  bank- 
ruptcy, they  refused  to  pay  the  money  to  the 
assignees.  There  cannot  be  any  difficulty  in 
sustaining  this  action,  the  Avhole  of  the  money 
having  been  virtually  received  by  the  trustees.'  " 

"In  the  case  of  Eddy  v.  Smith,  it  Avas  held 
that  a  purchaser  of  the  equity  of  redemption 
could  maintain  an  action  for  the  surplus  in  the 
hands  of  the  mortgagee  who  was  the  purchaser 
at  the  mortgage  sale." 

"It  will  be  found  upon  examination,  that  it 
is  not  essential  to  the  maintenance  of  this 
action,  that  there  should  be  any  express  prom- 
ise to  pay,  for  the  law  implies  a  promise  where 
justice  imposes  a  duty." 
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111  Tlie  Travellers'  Insurance  Company  v.  Health, 
95  Peim.  State,  333-339,  the  Court  said : 

"Kestitution  is  not  of  mere  right.  It  is  fre- 
quently a  matter  of  grace  and  resting  in  a  sound 
discretion.  Where,  therefore,  the  Supreme 
Court,  upon  the  reversal  of  a  judgment  on  which 
the  money  was  made,  refused  to  grant  a  writ  of 
restitution,  said  refusal  is  not  a  bar  to  the 
recovery  of  the  money,  where  upon  a  second 
trial  the  verdict  was  for  the  defendant." 

"The  contention  in  the  sixth  assignment  is 
that  the  refusal  of  this  court  to  grant  a  writ  of 
restitution  immediately  upon  the  reversal  of  the 
first  judgment  is  a  bar  to  this  action.  We  do 
not  think  so.  Restitution  is  not  always  of 
right;  it  is  frequently  a  matter  of  grace,  and 
the  refusal  to  grant  the  writ  before  the  second 
trial  was  had,  and  the  right  of  the  insurance 
company  to  recover  the  amount  of  premiums 
collected  finally  determined,  cannot  be  a  bar  to 
the  present  suit  instituted  after  the  first  was 
ended.  In  Harger  v.  Commissioners  of  Wash- 
ington Co.,  2  Jones,  251,  it  is  said :  'Restitution 
is  not  of  mere  right.  It  is  cic  (jratla,  resting  in 
the  exercise  of  a  sound  discretion,  and  the  court 
will  not  order  it  where  the  justice  of  the  case 
does  not  call  for  it.'  In  refusing  the  order  of 
restitution  the  court  may  have  been  influenced 
by  the  fact,  apparent  on  the  record,  that  the 
plaintiff  in  error  was  guilty  of  laches  in  not 
prosecuting  his  first  writ  of  error  and  permit- 
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ting  the  same  to  be  non  prosscd,  whereby  he 
lost  the  benefit  of  his  writ  as  a  supersedeas: 
but,  on  whatever  ground  it  may  haA^e  been  re- 
fused, we  are  of  opinion  that  the  refusal  at  the 
time  and  under  the  circumstances  is  not  a  bar 
to  the  present  action." 

Critzer  v.  McConnell,  15  Illinois,  172: 

"Trust  Funds  —  Misapplication  —  Form  of 
Action. — If  A.  pays  money  to  B.  to  be  applied 
to  a  particular  purpose,  and  B.  delivers  the  same 
money  to  C.  to  be  applied  by  C.  to  the  same 
purpose,  if  C.  misapplies  the  money,  A.  may 
recover  the  money  back  from  C.  in  an  action 
for  money  had  and  received." 

Lawyers'   Eeports,   Annotated,   Book   4,   p.   308 
(syllabus)  : 

"AN  ACTION  OF  ASSUMPSIT  MAY  BE 
MAINTAINED  by  the  owner  of  stolen  money, 
to  recover  the  amount  thereof  against  one  with 
whom  it  was  deposited  by  the  thief,  and  who, 
after  notice  of  the  owner's  rights,  paid  it  upon 
the  thief's  order  to  third  persons." 

Etna  Insurance  Co.  v.  Mayor,  etc.,  47  N.  E.  593 : 

"When  an  assessment  of  taxes  is  A'alid  on  its 
face,  but  is  void  in  fact  from  lack  of  jurisdiction 
in  the  assessors,  an  action  may  be  maintained 
to  recover  money  involuntarily  paid  in  satisfac- 
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tion  thereof,  without  first  demanding  its  return, 
or  having  the  assessment  set  aside/' 

Claris  V.  Pinney,  6  Cowen's  N.  Y.  299 : 

"Curia  per  Savage,  Ch.  J.  The  important 
question  in  this  case  is,  whether  indebitatus 
assumpsit  for  money  had  and  received,  lies  to 
recover  mone}^  paid  on  an  execution  upon  a 
judgment,  which  was  afterwards  reversed. 

"The  general  proposition  is,  that  this  action 
lies  in  all  cases  where  the  defendant  has  in  his 
hands  mone}^,  which,  ex  equo  et  bono,  belongs  to 
the  plaintiff.  When  money  is  collected  upon  an 
erroneous  judgment,  which,  subsequent  to  the 
payment  of  the  money,  is  reversed,  the  legal 
conclusion  is  irresistible  that  the  money  belongs 
to  the  person  from  whom  it  was  collected.  Of 
course,  he  is  entitled  to  have  it  returned  to  him. 
The  only  question  is,  whether  this  be  the  proper 
remedy." 

Cole  V.  Bates,  72  K  E.  333 : 

"An  action  for  money  had  and  received  will 
lie  where  defendant  has  received  money  to 
which  the  plaintiff  has  an  equitable  right; 
plaintiff  being  able  to  trace  the  money  in  quit}^ 
into  defendant's  hands,  regardless  of  whether 
the  money  was  deceived  by  defendant  in  the 
first  instance." 
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It  is  apparent  from  these  authorities  that  this 
action  is  properly  brought  for  Money  Had  and  Ke- 
ceived  for  Plaintiff's  Use  and  Benefit. 

In  such  an  action  it  is  immaterial  who  deposited 
the  money.  The  Court  will  not  inquire  who  depos- 
ited it,  how  it  was  deposited,  or  when. 

27  Cyc.  849. 

Peterson  v.  Joss,  12  Ore.  81. 

When  the  defendant  has  money  in  his  possession 
which  in  equity  and  good  conscience  he  cannot  re- 
tain, it  is  unnecessary  to  allege  a  contract  to  pay 
over.  The  law  implies  the  contract  creates  the 
liability  and  proAddes  the  means  for  its  enforce- 
ment. 

BUT  A  SINGLE  CAUSE  OF  ACTION. 

Something  was  said  in  the  argument  about  two 
causes  of  action  in  the  complaint.  There  is  but  one 
cause  of  action  in  each  complaint. 

SINGLE  CAUSE  OF  ACTION. 

When  a  single  and  continuous  purpose  runs 
through  an  etire  transaction,  made  up  of  various 
acts,  each  of  which  might  alone  constitute  a  cause 
of  action,  it  is  proper  to  set  up  all  the  facts  in  one 
count  as  a  single  cause  of  action.    31  Cyc.  119. 

In  Boyce  v.  Odell  Commission  Co.,  107  Fed.  58, 
an  action  to  recover  money  lost  in  gambling  on 
options — an  action  for  money  had  and  received — 
when  the  sums  claimed  were  paid  by  the  plaintiff  to 
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the  defendant  at  various  times  covering  a  period  of 
several  months,  it  Avas  held  that  all  of  the  trans- 
actions were  properly  set  up  in  a  single  cause  of 
action,  the  court  saying: 

"It  is  oftentimes  a  nice  and  difficult  qu.estion 
to  determine  when  a  given  state  of  facts  may  be 
pleaded  in  a  single  paragraph  as  a  single  cause 
of  action,  and  when  those  facts  must  be  set  up 
in  separate  paragraph. 

"In  the  present  case  the  court  is  of  the  opin- 
ion that  the  facts  stated  in  the  complaint  con- 
stitute one  continuous  transaction  which  is 
properly  pleaded  in  the  single  count.  The  bets 
or  wagers  were  all  in  pursuance  of  the  common 
purpose,  to  carry  on  a  scheme  of  gambling  in 
margins.  *  *  *  One  single  and  continuous 
purpose  evidentl}^  ran  through  the  entire  trans- 
action." 

The  court  cited  a  number  of  cases  from  various 
jurisdictions  to  sustain  this  ruling. 

The  rule  is  well  settled  that  an  action  for  Money 
Had  and  Eeceived  will  lie  to  recover  money  paid  by 
plaintiff  to  defendant  for  a  consideration  which  has 
wholly  failed.    27  Cyc.  855. 

In  an  action  for  Money  Had  and  Received,  it  is 
immaterial  how  the  money  may  have  come  into  the 
defendant's  hands,  and  the  fact  it  was  received  from 
a  third  person  will  not  effect  his  liability  if,  in 
equity  and  good  conscience,  he  is  not  entitled  to 
hold  it  against  the  true  owner. 
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CUSTODIA  LEGIS. 

Passing  now  to  the  second  point  in  defendants' 
demurrer,  Ave  will  discnss  the  doctrine  of  custodia 
Jegis.  There  is  no  dispute  between  counsel  for  de- 
fendants and  ourselves  as  to  this  doctrine,  which 
has  become  so  firmly  grafted  upon  judicial  proce- 
dure everywhere  that  it  may  be  regarded  as  fixed 
and  unchangeable.  It  is  as  to  the  definition  of  the 
principle  upon  Avhich  it  rests  that  Ave  difl'er,  and  the 
SAveep  of  its  application  in  the  present  case. 

Counsel  for  the  defendants  seem  to  be  of  the 
opinion  that  Avhen  money  has  once  come  into  the 
hands  of  the  clerk  of  a  court  in  any  proceeding  in 
that  court,  it  must  remain  for  all  time  so  deposited 
until  that  court  orders  its  return  or  distribution— 
and  this  Avithout  reference  to  Avhether  or  not  the 
purpose  for  Avhich  it  AA^as  deposited  has  been  accom- 
plished, and  Avithout  considering  at  all  aa  hether  the 
proceeding  AA^hich  called  for  its  deposit  has  been  dis- 
missed or  abandoned.  This  is  not  the  laAV — here,  or 
anyAvhere. 

To  the  end  that  the  Court  may  exercise  its  poAV- 
ers  unfettered  and  an  orderly  administration  of 
justice  be  had  Avithout  collateral  interference,  it  is 
essential  that  the  Court's  possession  of  things  it 
has  taken  hold  upon  be  protected  so  long  as  that 
possession  is  necessary  in  the  proceeding  in  Avhich 
possession  Avas  taken.  When  the  proceeding,  Avhat- 
ever  it  may  be — laAv  or  equity,  bankruptcy,  probate 
or  admiralty — is  ended,  custodia  legis  is  ended  at 
the  same  time,  and  although  there  may  be  actual 
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plij^sical  possession  of  tlie  thing  itself  still  remain- 
ing in  the  officer,  the  intangible,  impalpable — nolo  me 
tangerc — of  the  law  is  lifted  and  the  property  be- 
comes snbject  to  attachment,  replevin  or  assnmpsit 
as  if  it  had  never  been  in  custodia  I  eg  is.  And  so  are 
the  anthorities. 

It  mnst  be  remembered  in  any  discnssion  of  this 
case  that  the  order  of  July  12,  1912,  Avas  an  ex  parte 
order  made  Avithout  undertaking  to  pass  upon  the 
merits  of  the  application.  It  did  not  order  the 
Southern  Oregon  Company  to  do  anything.  It  did 
order  the  defendant  Yi.  W.  Gage  to  do  something : 

"It  is  hereby  ordered  that  upon  the  payment 
to  the  Clerk  of  this  Court  by  the  plaintiff  the 
amount  of  money  shown  by  the  tax  rolls  of 
Coos  County,  Oregon,  to  be  due  from  the  plain- 
tiff as  taxes  upon  the  land  assessed  to  the  i^lain- 
tiff  as  owner,  the  defendant,  W.  W.  Gage,  as  tax 
collector  for  said  county,  shall  also  deliver  to 
the  Clerk  of  this  Court  proper  tax  receipts  for 
such  taxes'^ — 

is  the  language  of  the  order.  The  defendant  never 
did  deposit  the  tax  receipts,  nor  anj^  of  them.  The 
order  was  made  conditional  upon  his  doing  so. 
There  Avas  then  merely  an  offer  by  the  Southern 
Oregon  Company  to  deposit  the  money  in  court  if 
the  defendant  would  deposit  the  tax  receipts.  This 
offer  could  be  withdrawn  at  any  time  until  accept- 
ance, and  it  Avas  neA-er  accepted.  The  defendant 
had  the  right  to  accept  plaintiff's  offer  and  deposit 
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the  tax  receipts,  and  if  he  had  done  so,  the  matter 
woukl  have  rested  there,  but  he  chose  the  other 
course.  He  denied  the  plaintiff's  right  to  even  make 
the  offer — that  is,  he  demurred  to  the  complaint 
on  the  ground  that  it  stated  no  legal  reason  why 
plaintiff  should  be  permitted  to  remain  in  Court. 
Upon  a  hearing,  his  contention  was  sustained,  plain- 
tiff's case  was  dismissed,  and  judgment  for  costs 
entered  against  plaintiff.  This  judgment  Avas 
affirmed  by  the  Supreme  Court.  There  is  no  longer 
any  case  in  the  Circuit  Court  of  the  State  of  Ore- 
gon for  Coos  County.  There  is  no  order  to  be  made, 
or  that  can  possibly  be  made  concerning  this  money, 
except  to  give  it  back  to  the  plaintiff'.  In  13  Cyc,  p. 
136,  it  is  said : 

"A  deposit  in  Court  cannot  ordinarily  be 
taken  out  of  Court  by  the  depositor,  hut  if  it 
tvas  made  on  a  condition  ivith  which  the  other 
party  refuses  to  comply,  the  depositor  may 
tvithdratv  the  fund  as  a  matter  of  right  J' 

In  support  of  the  foregoing  proposition,  the  case 
of 

Cummins  vs.  Kapley,  17  Ark.,  p.  381, 

is  cited,  and  it  will  be  seen  by  an  examination  of 
the  case  that  it  fully  bears  out  the  principle  stated. 
One  Cummins  filed  a  Petition  in  Chancery,  alleging 
that  Charles  and  Abraham  Rapley  had  filed  a  bill 
against  himself  and  others,  alleging  that  he,  Cum- 
mins, had  recoA^ered  a  judgment  against  the  Rap- 
leys  on  the  law  side  of  the  Court  for  a  certain  sum 


27 

of  money  upon  a  note.  That  one-tliird  (1/3)  of 
said  debt  was  due  and  payable  according  to  the 
tenor  of  a  certain  contract  and  deed  of  trust  made 
by  the  Eapleys  theretofore  to  secure  the  said  debt, 
among  others.  That  by  the  bill  which  the  Rapleys 
filed  they  offered  to  pay  the  debt  according  to  the 
terms  of  the  said  deed  of  trust,  and  that  they  asked 
for  an  injunction  against  the  collection  of  the  judg- 
ment, and  that  the  petitioner  in  the  present  suit 
be  compelled  to  receive  the  mone}^  so  offered  to  be 
paid  according  to  the  terms  of  the  deed.  That  when 
the  installment  of  one-third  (1/3)  of  the  amount 
of  the  judgment  became  due,  according  to  the  terms 
of  the  deed,  the  Rapleys  deposited  the  one-third 
(1/3)  with  Peay,  the  Clerk  of  the  Court.  That 
upon  the  hearing  of  the  Rapleys  bill,  Cummins  re- 
fused to  accept  the  money  under  the  deed,  but 
offered  to  take  the  same  as  absolute  payment  upon 
the  debt.  That  the  injunction  against  the  collection 
of  the  judgment  was  dissolved  and  the  bill  dis- 
missed, and  on  appeal  to  the  Supreme  Court  the 
judgment  was  affirmed.  That  after  the  appeal  was 
taken,  Peay,  the  Clerk,  permitted  one  of  the  Rap- 
leys to  withdravv^  the  money  without  leave  of  Court. 
Cummins  claimed  that  the  Court  should  have  or 
clered  the  mone}^  paid  on  the  judgment,  and  prayed 
for  a  rule  upon  the  Clerk  and  Charles  Rapley  to 
show  cause  why  the  money  should  not  be  restored. 

The  response  of  Peay  and  Rapley  admitted  the 
alleo^ations  of  the  bill.    The  Court  said : 
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"The  authorities  cited  by  appeUant  do  not 
sustain  his  right  to  have  the  money  brought 
again  into  Court  and  paid  over  upon  the  judg- 
ment. No  doubt  Avhere  a  defendant  brings  into 
Court  and  deposits  so  much  money  as  he  admits 
to  be  due  the  plaintiff  on  a  demand  sued  for, 
it  is  a  payment  pro  tanto,  and  he  has  no  right 
to  withdraw  it.  *  *  '''  * 

"But  here  the  complainants  in  the  chancery 
suit  deposited  with  the  Clerk  in  vacation  a  sum 
of  money  for  a  specific  purpose,  subject  to  be 
accepted  and  withdrawn  by  Cummins  on  the 
terms  and  conditions  upon  which  it  was  de- 
posited. He  declined  so  to  accept  it.  On  the 
hearing  the  bill  was  dismissed,  and  thereby  the 
object  for  which  the  deposit  was  made  by  com- 
plainants was  defeated. 

"Cummins  refused  to  accept  the  money  on 
the  terms  proposed,  and  the  Court  denied  the 
relief  sought.  We  think  the  Rapleys  had  a 
right  to  Avithdraw  the  mone}^" 

The  Supreme  Court  therefore  affirmed  the  judg- 
ment of  the  Court  below,  denying  the  prayer  of 
Cummins'  petition  that  the  money  be  restored  to 
the  Clerk. 

In  Harrington  vs.  La  Rocque,  13  Ore.,  pp.  344, 
347,  the  Supreme  Court,  by  Lord,  Chief  Justice, 
said: 

"It  may  be  considered  clear  that  when  the 
distributor's  share  of  an  heir  has  been  ascer- 
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tainecl  and  ordered  paid  by  the  Court,  it  is  no 
longer  regarded  as  in  the  custody  of  the  law. 
The  right  to  it  has  become  tixed  and  the  Ex- 
ecutor ceases  to  hold  it  in  his  representative, 
but  in  his  personal  capacity.  After  distribu- 
tion has  been  decreed,  it  may  therefore  be  gar- 
nished in  the  hands  of  the  Executor.  And  if 
the  heir  has  assigned  his  interest  or  distributive 
share,  the  assignee  may  notif}^  the  Executor 
of  his  assignment  for  the  purpose  of  requiring 
payment  to  him.'- 

In  Fleischner  vs.  Bank  of  McMinnville,  26  Ore., 
pp.  553,  561,  the  Supreme  Court  was  confronted  by 
the  claim  that  money  in  the  hands  of  an  assignee 
for  the  benefit  of  creditors  was  in  ciistodia  legis,  and 
the  ownership  could  not  be  inquired  into,  but  the 
Court  said: 

"A  sufficient  answer  to  the  first  objection  is 
that  this  suit  proceeds  upon  the  theory  that  the 
assignment  is  fraudulent  and  void  and  there- 
fore has  no  force  or  effect  whatever.  In  such 
case  the  attempted  assignment  could  not  oper- 
ate to  place  the  property  of  the  assignor  in 
custodia  legis,  even  if  a  valid  assignment  were 
to  have  that  effect,  and  Ave  are  not  advised  of 
any  rule  of  law  which  prevents  a  court  of  equity 
of  competent  jurisdiction  from  assuming  juris- 
diction upon  a  proper  complaint  to  try  and 
determine  the  validit}^  of  an  alleged  fraudulent 
assignment  under  the  statute." 
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The  lawful  custody  of  specific  property  by  a 
court  of  competent  jurisdiction  Avithdraws  that 
propertj"  only  so  far  (is  necessary  to  accomplish  the 
purpose  of  that  custody,  and  until  that  purpose  is 
accomplished  from  the  jurisdiction  of  every  other 
Court : 

Lang  vs.  Eailroad,  160  Fed.  355 ; 

Mound  City  vs.  Castleman,  187  Fed.  921-924. 

In  Moran  vs.  Sturges,  154  U.  S.  25G,  Fuller,  Chief 
Justice,  quoted  from  Buck  vs.  Colhath,  3  Wall.  334, 
341,  345,  as  follows: 

''A  departure  from  this  rule  (i.e.,  that  a 
court  of  concurrent  jurisdiction  will  not  inter- 
fere with  property  in  custody  of  another  court) 
would  lead  to  the  utmost  confusion,  and  to  end- 
less strife  between  courts  of  concurrent  juris- 
diction deriving  their  powers  from  the  same 
source.  '■'  *  *  * 

This  principle,  however,  has  its  limitations. 
Or,  rather  its  just  definition  is  to  be  attended 
to.  It  is  only  while  the  property  is  in  possession 
of  the  Court,  either  actually  or  constructively, 
that  the  Court  is  bound,  or  professes  to  protect 
the  possession  from  the  process  of  other  cou'rts. 
Whenever  the  litigation  is  ended,  or  the  pos- 
session of  the  offi^cer  or  Court  is  discharged, 
other  courts  are  at  liherty  to  deal  ivith  it  ac- 
cording to  the  rights  of  the  parties  before  them, 
ivhether  those  rights  require  them  to  take  pos- 
session of  the  property  or  not  J' 
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111  Dunn  V.  Hunt,  (Minn.)  78  N.  W.  1110,  there 
was  presented  to  the  Court  the  question  of  the  right 
to  withdraw  money  deposited  in  Court  to  redeem 
from  a  mortgage  foreclosure  sale.  Plaintiff  had  by 
order  of  Court  paid  into  Court  the  money  which  he 
had  tendered,  amounting  to  $1,262.  Before  the  case 
was  decided,  however,  he  obtained  an  order  with- 
drawing the  money.  The  decision  of  the  case  was 
against  the  defendant  and  he  immediately  moved  to 
have  the  order  permitting  plaintiff  to  withdraw  his 
tender  rescinded  and  for  a  further  order  to  impound 
sufficient  of  the  money  so  deposited  to  satisfy  his 
judgment.  The  Court  denied  the  defendant  this  re- 
lief and  answering  the  contention  made  there,  as 
here,  that  the  money  being  deposited  in  Court  could 
not  be  withdrawn  because  in  custodia  legis,  said : 

"But  defendant  never  had  any  claim  to  or 
lien  upon  this  money  merely  because  it  was  paid 
into  Court,  because  he  always  maintained  a 
position  hostile  to  and  wholly  inconsistent  with 
any  such  claim  and  the  judgment  of  the  Court 
vindicates  his  position." 

Merwin  v.  Fowler,  (Wash.)  56  Pac.  374. 
McAlmond  V.  Bevington,  (Wash.)  03  Pac.  251. 

Leroux  vs.  Baldus,  13  S.  W.  (Texas)  1010: 

In  an  action  brought  against  Connolly  &  Co. 
by  the  Galveston,  etc.,  K.  R.  Co.  the  latter  deposited 
with  the  Clerk  of  the  District  Court  the  sum  of 
$7,226.21  to  await  the  result  of  the  suit.    The  plain- 
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tiff  in  that  case  recovered  judgment  for  $5,004.06 
Avhich  the  Clerk  paid,  leaving  in  his  hands  $1,931.89. 
The  plaintiffs  in  the  above  case,  Leroux  &  Cosgrove, 
then  sued  Connolly  &  Co.  to  recover  $445.86  and 
garnisheed  Baldus,  the  Clerk.  They  recovered  judg- 
ment against  Connolly  and  the  Clerk  who  refused 
to  pay  over  the  money,  and  the  present  action  Avas 
then  brought  against  Baldus  to  compel  the  payment 
by  him  of  the  amount  of  the  plaintiff's  judgment, 
but  the  Clerk  defended  on  the  ground  that  the  sur 
plus  remaining  in  his  hands  was  in  custodia  legis 
and  therefore  not  subject  to  garnishment.  The 
Court  said: 

"The  general  rule  that  money  or  property  in 
custody  of  the  law  is  not  subject  to  garnish- 
ment is  well  settled,  and  not  questioned  in  this 
case.  The  reason  upon  which  the  doctrine  is 
based  is  that  'no  person  deriving  his  authority 
from  the  law,  and  obliged  to  execute  it  accord- 
ing to  the  rules  of  law,  can  be  holden  by  process 
of  this  kind.'  Brooks  v.  Cook,  8  Mass.  246, 
cited  in  Pace  v.  Smith,  57  Tex.  558.  But  this 
reason  does  not  apply  to  the  surplus  or  residue 
remaining  with  the  officer  after  he  has  satisfied 
the  writ,  as  he  no  longer  holds  it  by  virtue  of 
any  legal  process,  and  it  can  therefore  be 
reached  by  the  defendant's  creditors.  Money 
paid  to  the  Clerk  of  a  Court  in  a  partition  suit 
was  held  to  be  liable  to  attachment  after  the 
Court  had  ordered  it  to  be  paid  to  the  parties 
entitled   thereto.      Freem.    Ex'ns,    130;    Drake 
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Attaclim.  509.  Such  is  the  weight  of  authority 
on  this  subject.  In  the  present  case  the  judg- 
ment in  the  case  of  the  Galveston,  Houston  & 
San  Antonio  Kail  way  Company  against  Con- 
nolly &  Co.  was  the  authority  for  the  payment 
of  the  amount  of  the  judgment  ($5,004.06)  to 
the  former,  and  no  further  order  to  the  Clerk 
Avas  necessary.  Tlie  ascertained  surplus,  $1,- 
931.89,  then  left  in  the  Clerk's  hands,  could  no 
longer  he  regarded  as  in  the  custody  of  the 
law.'' 

Wilbur  V.  Flannery,  15  Atl.  203,  GO  Vt.  581: 

"Powers,  J.  In  the  execution  of  a  decree  of 
the  court  of  chancery  the  defendant  was  or- 
dered to  deposit  his  deed  of  certain  real  estate 
in  Underbill  with  the  Clerk  of  that  Court,  upon 
a  deposit  with  the  Clerk  for  the  defendant  of 
a  certain  sum  of  money.  The  money  and  deed 
were  both  deposited  with  the  Clerk  in  accord- 
ance Avith  the  decree.  The  deed  AA^as  accepted, 
and  taken  by  the  party  entitled,  and  the  mone,y 
Avas  ready  to  be  paid  to  the  defendant  Avhen  it 
Avas  attached  by  the  plaintiff.  Both  parties 
agree  that  money  in  custodia  legis  cannot  be 
attached  by  the  trustee  process;  and  the  in- 
quiry is  Avhether  the  legal  grip  upon  this  money 
had  been  dissoh^ed.  Our  statute  is  broad,  and 
subjects  the  goods,  effects  and  credits  of  a 
debtor  in  the  hands  of  a  third  person  to  the 
trustee  process.    The  attaching  creditor  in  such 
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process  stands  upon  tlie  right  whicli  his  debtor 
has  as  against  the  trustee.  In  this  case,  Mr. 
Ray  held  mone}^  in  his  hands  belonging  to  the 
defendant.  As  Clerk  of  the  Court  he  had  no 
further  claim  upon  it.  The  purpose  for  which 
the  law  gave  him  its  custody  had  been  fully 
accomplished,  and  the  only  duty  remaining  was 
to  pay  it  over  to  the  defendant  upon  his  call.  If 
Mr.  Ray  had  refused  to  pay  it  to  the  defend- 
ant on  demand,  the  defendant  clearly  Avould 
have  an  action  for  the  money.  This  being  so, 
the  plaintiff,  as  a  creditor  of  the  defendant,  may 
reach  the  fund  by  this  process.  The  only  an- 
swer made  by  the  defendant  is  that,  on  grounds 
of  public  policy,  public  officials  should  not  be 
subjected  to  the  trustee  process,  and  this  propo- 
sition is  abundantly  fortified  by  the  exhaustive 
citation  of  authorities  in  the  defendant's  brief. 
But  this  case  is  outside  the  range  of  that  propo- 
sition. Mr.  Ray  was  a  mere  bailee  of  the  money, 
not  for  the  Court,  nor  for  the  parties  to  the 
litigation.  As  respects  the  deed  and  the  money, 
Avhich  was  to  be  exchanged,  each  for  the  other, 
he  was  the  stakeholder  appointed  to  effect  the 
exchange.  Any  third  person  might  as  well  have 
been  appointed  as  the  clerk.  A  sheriff  Avho  has 
collected  money  upon  an  execution  is  liable  to 
the  trustee  process.  He  receives  such  money 
under  color  of  his  office,  and  holds  it  as  a  pub- 
lic officer.  But  his  process  has  no  further 
vitality  when  the  money  is  collected,  and  he 
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has  no  remaining  duty  but  to  pay  over  the 
money.  In  this  case,  if  Mr.  Eay  had  held  the 
money  to  be  paid  over  when  the  Court  should 
so  order,  he  wouki  be  exempt  from  liability. 
But  the  order  from  the  Court  to  pay  it  over 
antedated  its  receipt  by  him,  and  he  was 
directed  to  paj^  when  the  deed  was  delivered. 
We  can  see  no  reason,  umler  the  language  of 
our  statute,  why  a  clerk,  under  the  circum- 
stances detailed  in  the  commissioner's  report, 
should  not  be  liable  to  the  trustee  process.  The 
argument  that  he  may  be  perst^rnlly  inconven- 
ienced by  being  called  away  from  his  business 
applies  to  every  other  person  exposed  to  this 
process.  The  judgment  is  reversed,  and  judg- 
ment is  rendered  on  the  report  that  the  trustee 
is  chargeable  in  the  amount  of  the  plaintiif's 
judgment  against  the  principal  debtor,  and  that 
the  trustee  recover  his  costs." 

Dunlop  vs.  Patterson  Fire  Insurance  Co.,  74 
N.  Y.  145 : 

This  was  an  appeal  by  James  Jackson,  the  re- 
ceiver of  the  property  of  the  defendants  in  this 
action,  from  the  order  of  the  Supreme  Court  deny- 
ing a  motion  by  the  receiver  to  set  aside  levies 
made  under  two  attachments  against  the  defend- 
ants or  to  alloAv  the  receiver  to  come  in  in  the 
action  in  v*^hich  the  attachments  were  issued,  for 
the  purpose  of  moving  to  vacate  the  attachments, 
or  the  levies  made  thereunder. 
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The  attacliments  Avere  levied  upon  the  sum  of 
$2,000,  then  in  the  hands  of  the  Clerk  of  the  City 
Court  of  Brooklyn,  in  lieu  of  an  undertaking  on 
appeal  from  a  judgment  in  the  action  in  favor  of 
one  Redfield  against  defendant.  The  appellant 
was  appointed  receiver  after  the  le\j  of  the  attach- 
ment under  and  by  stipulation,  also  made  after 
the  levy  of  the  attachment.  An  order  was  entered 
in  the  Redfield  suit  settling  defendant's  liability, 
directing  the  Clerk  to  pay  to  the  claimant  therein, 
out  of  the  $2,000  on  deposit,  the  sum  of  $650,  and 
to  pay  the  balance  thereof  to  defendant's  attorney. 

It  was  urged  on  appeal  that  the  property  which 
was  attached  in  this  case  was  in  the  custody  of  a 
court  of  record;  that  it  was  therefore  incapable 
of  being  seized  or  levied  upon  b}^  attachments  and 
that  the  case  was  as  if  an  attachment  had  been 
granted  without  the  power  so  to  do  in  the  Court 
or  judicial  officer  allowing  it.    The  Court  said : 

"Doubtless  the  property,  which  was,  in  fact, 
made  the  subject  of  attachment,  was  in  the 
custody  of  an  officer  of  a  court  of  record,  and 
the  appellant  would  at  the  time  have  had  no 
right  to  remove  it  therefrom,  or  to  meddle  with 
it.  But  doubtless  also,  the  appellant  had  a 
right  and  interest  in  that  property,  Avhich  was 
capable  of  being  transferred  by  it,  by  its  own 
act  of  assignment.  Had  it  made  an  assign- 
ment of  it,  that  act  would  not  have  removed  it 
from  the  custody  of  the  officer  holding  it,  nor 
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would  it  liave  jnit  upon  him  any  greater  lia- 
bility than  he  assumed  by  the  primary  recep- 
tion of  it.  He  was  liable  to  hold  it,  to  answer 
the  event  of  the  litigation  of  Kedtield  with  the 
appellant,  and  to  return  to  the  latter  all  that 
was  not  required  to  answer  the  proper  demand 
of  the  former.  And  after  the  litigation  should 
have  l)een  over  with  Redfield,  would  not  the 
Clerk  have  been  liable  to  the  defendant  for  the 
whole  of  a  residuum  of  the  moneys,  which  lia- 
bility could  be  enforced?  And  it  Avas  this  last 
liability  which  would  be  the  subject  of  the 
assignment.  The  claimant  and  real  appellant, 
in  this  case,  is  a  receiver  appointed  by  a  court 
in  equity.  He  gets  whatever  title  he  has  to 
this  property,  by  operation  of  lav/,  or  by  an 
assignment  in  fact,  compelled  by  a  court.  Now 
could  not  that  same  liability  be  the  subject  of 
a  transfer  by  process  of  law,  as  well  as  by  the 
act  of  the  corporation  or  by  operation  of  law, 
and  there  be  no  illegal  interference  with  the 
official  power  and  duty  of  the  officer  holding 
the  property?  We  think  that  it  could.  It  may  be 
granted  that  no  process  should  have  been  issued 
which  commanded  the  taking  actual  possession 
of  the  property,  either  exclusive  of  the  Clerk  of 
the  City  Court,  or  in  common  with  him;  nor, 
however  the  process  Avas  worded,  should  it  have 
been  executed  by  taking  or  attempting  to  take 
such  possession.  To  such  extent  are  some  of 
the  cases  cited  for  the  appellant.     But  there 
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was  power  to  grant  an  attachment  against 
the  property  of  the  appellant.  The  money  in 
the  hands  of  the  Clerk  of  the  City  Conrt,  or 
a  residnary  interest  in  it,  was  such  property. 
The  fund  itself  could  not  be  taken  away  from 
him.  It  was  the  right  to  have  from  him,  after 
the  litigation  with  Redfield  was  ended,  the 
whole  or  a  residue  of  that  money,  Avhich  was 
such  property.  That  right  was  not  in  the 
custody  of  that  clerk,  so  that  he  could  ever 
retain  it,  or,  of  right,  pass  it  to  another.  An 
attachment  against  the  appellant's  property, 
levied  upon  that,  took  nothing  out  of  the  cus- 
tody of  the  clerk,  nor  meddled  v>dth  anything 
in  his  hands.  It  seized  upon  an  intangible 
right,  by  means  of  the  order  of  the  Supreme 
Court  and  notice  to  the  clerk  of  the  issuance 
thereof.  Such  process  and  such  action  upon  it 
made  no  conflict  of  jurisdiction  between  the 
two  courts.  The  City  Court  held  the  money, 
v/ith  a  conceded  right.  The  officer  of  the  Su- 
preme Court  held  the  right  to  receive  it,  or 
some  of  it,  from  the  clerk,  Avhen  the  City  Court 
should  see  fit  to  declare  the  purpose  fully  served 
for  which  it  took  it  into  custody." 

Trotter  vs.  Lehigh  Zinc  and  Iron  Co.,  42  N.  J. 
Equity  456 : 

In  certain  litigation  then  pending  involving  a 
contract  to  mine  and  furnish  ores  to  one  of  the  par- 
ties being  a  non-resident,  the  whole  consideration 
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Court  as  it  became  due  so  tbat  in  ease  the  defend- 
ants, who  established  the  right  in  the  lower  Court 
to  set  off  any  claim  which  they  might  have  for 
damages,  they  could  have  this  particular  fund  to 
satisfj^  such  set-off  in  case  there  should  be  any 
decree  of  a  pecuniary  nature  in  favor  of  the  com- 
plainant. The  Court  decided  that  the  defendant 
had  not  the  right  to  make  such  set-off;  but  as  it 
was  a  matter  of  great  importance  to  both  parties, 
an  order  was  made  directing  the  retention  of  the 
moneys  in  the  lower  Court  until  the  questions  in- 
volved should  be  determined  on  appeal,  in  case  an 
appeal  should  be  taken  to  the  Court  of  last  resort. 
There  was  an  appeal,  and  the  Appellate  Court  also 
held  that  the  defendants  were  not  entitled  to  such 
set-oft*. 

Then  one  Hockscher  procured  an  attachment  to 
be  issued  out  of  the  Supreme  Court  of  New  Jersey 
against  Trotter  (the  party  who  Avas  entitled  to 
the  moneys  which  had  been  deposited,)  Avhich  at- 
tachment was  levied  upon  the  moneys  so  deposited 
with  the  Clerk  in  the  Court.    The  Court  said : 

"Trotter  resists,  and  insists  that  these 
moneys  cannot  be  attached,  nor  any  right  or 
interest  of  his  therein.  This  is  placed  upon 
the  ground  that  the  money  is  in  the  custody 
of  the  laAv,  awaiting  the  execution  of  the  law. 
The  law  upon  this  subject  is  well  settled  in  New 
Jersey.    There  is  no  judgment  to  be  enforced  in 
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this  case.  The  money  was  paid  into  Court  or  to 
the  Clerk  as  the  money  of  Trotter;  and  it  has 
been  retained  there  ever  since  as  his  money. 
This  being  so,  I  think  there  is  no  doubt  but 
that  the  rights  and  interests  of  Trotter  therein 
are  subject  to  attachment." 

Weaver,  Adm'r.  vs.  Davis,  47  Illinois  Reports, 
pp.  235-7: 

In  this  case  the  Sheriff  received  upon  execution 
a  certain  sum  of  money,  being  more  than  the 
amount  due  on  the  judgment.  An  attaching  cred- 
itor levied  his  attachment  on  this  sum  in  the  hands 
of  the  Sheriff  and  it  Avas  claimed  that  the  money 
was  custodia  le</is.  But  the  Supreme  Court  of 
Illinois  rejected  the  claim  and  said: 

"Court — What  the  Court  intended  by  this, 
was,  manifestly  that  when,  as  an  officer,  he  had 
done  all  that  Avas  required  of  him,  and  had  paid 
into  Court  or  to  the  plaintiff,  the  money  col- 
lected by  the  Avrit,  and  that  had  become  functus 
officio,  and  there  Avas  a  surplus  remaining  in 
his  hands  Avhich,  though  coming  to  him  as  an 
officer,  he  did  not  hold  in  that  capacity,  but  as 
trustee  for  the  debtor,  he  might  be  liable,  as 
such  trustee,  for  the  surplus,  in  an  action  for 
money  had  and  receiA^ed,  as  in  the  case  of  Pierce 
A^  Carlton,  supra.  As  to  the  surplus,  the  Sheriff 
Avas  but  a  trustee;  the  money  Avas  not  in  the 
custody  of  the  laAv,  and  for  it  an  action  for 
monev  had  and  received  could  be  maintained." 
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When  property  is  taken  lawfully  by  virtue  of 
legal  process  it  is  in  the  custody  of  the  law,  not 
otherwise.     (8th  A.  &  E.  Ency'l.  of  Law,  532.) 

Gilman  vs.  Williams,  7  Wis.  329-334;  76  Amer. 
Dec.  219 : 

In  this  case  the  Deputy  U.  S.  Marshal  seized  tAvo 
horses,  alleged  to  be  the  property  of  the  plaintiff 
in  the  action  and  claimed  by  plaintiff  to  be  exempt 
from  execution.  Plaintiff  brought  replevin  against 
the  Deputy  U.  S.  Marshal.  He  answered  that  he 
took  the  horses  by  virtue  of  an  execution,  issued 
out  of  the  District  Court  of  the  U.  S.,  for  the  Dis- 
trict of  Wisconsin,  and  the  property  was,  there- 
fore, in  custodia  legis  and  not  subject  to  an  action 
of  replevin  in  the  said  Court.  The  Supreme  Court 
of  Wisconsin  rejected  this  claim  and  in  a  decision, 
which  has  become  a  leading  case,  held:  That  it 
was  competent  for  a  party  hy  replevin  or  otJier- 
wise  to  reach  property  aUhough  in  the  hands  of  a 
Marshal,  Sheriff  or  other  Court  officer,  and  that  lie 
could  recover  unless  the  Court  or  Court  officer 
established  the  fact  that  he  had  a  legal  right  to 
retain  the  property  for  some  purpose  to  he  there- 
after determined  hy  the  Court  in  the  proceeding 
in  ivhich  the  property  tvas  taken. 

Curiously  enough,  this  case  Avas  cited  by  counsel 
for  defendant  in  error  in  the  Court  beloAV  as  sus- 
taining his  contention,  and  we  insert  it  here  for  that 
reason.  It  goes  further  in  our  favor  than  we  would 
care  to  go  ourselves  on  the  facts  in  that  case.    But 
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the  general  principle  announced  in  the  last  four 
lines  stopra  is  correct.  In  order  to  sustain  his  pos- 
session as  being  custodia  legis,  the  officer  must  show 
that  he  has  "a  legal  right  to  retain  the  property 
for  some  purpose  to  be  thereafter  determined  by  the 
Court  whose  officer  he  was,  named  in  the  writ." 

As  in  every  case  presented  to  a  Court,  authori- 
ties might  be  multiplied  by  the  hundred  applying 
fundamental  principles  in  the  decision  of  cases 
similar  in  their  general  outline,  but  differing  vitally 
in  the  particular  facts  which  differentiate  them. 
Quoted  en  masse  they  have  a  tendency  to  confuse 
more  than  to  enlighten.  We  have  endeavored  in 
the  foregoing  citations  to  present  only  those  cases 
which,  in  our  judgment,  meet  squarely  the  objec- 
tions urged  in  the  demurrer.  We  submit  that  the 
demurrer  should  be  overruled.  The  complaint  is 
properly  brought  for  Money  Had  and  Keceived. 
The  money  is  not  in  custodia  legis,  and  there  is  no 
possible  order  that  the  Court  in  Coos  County  could 
make  with  reference  to  it  now.  The  object  to  ac- 
complish which  it  was  deposited  was  not  accom- 
plished— can  never  be  accomplished.  The  state  is 
proceeding  as  it  has  a  right  to  do  to  collect  its 
taxes  by  the  foreclosure  of  delinquency  certificates 
against  the  property  of  the  Southern  Oregon  Com- 
pany. It  has  not  been  injured  by  the  litigation,  the 
certificates  of  delinquency  bearing  interest  at  the 
rate  of  fifteen  (15)  per  cent,  and  the  property  must 
pay  it.  There  is  no  lien  upon  this  money  in  favor 
of  anyone.    No  one  claims  it  or  can  claim  it  except 
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the  plaintiff.  Confessedly  it  belongs  to  the  plain- 
tiff*, and  the  refusal  of  defendants  to  pay  it  over  on 
demand  is  unexplainable  and — unconscionable. 

SECTION  24— JUDICIAL  CODE. 

In  this  action  counsel  for  Flanagan  &  Bennett 
Bank  have  filed  a  supplemental  demurrer,  alleging 
an  entirel}^  new  cause  of  demurrer — that  is,  that  by 
the  terms  of  Section  24  of  the  Judicial  Code  this 
Court  has  no  jurisdiction.  The  portion  of  the  sec- 
tion relied  upon  reads  as  follows : 

"No  district  court  shall  have  cognizance  of 
any  suit  (except  upon  foreign  bills  of  exchange) 
to  recover  upon  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee  or  of 
any  subsequent  holder  if  such  instrument  be 
payable  to  bearer  ( and  be  not  made  hj  any  cor- 
poration), unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  upon  said 
note  or  other  chose  in  action  if  no  assignment 
had  been  made." 

It  is  not  necessary  to  determine  whether  this 
clause  would  control  the  Court's  decision  as  to  the 
$24,752.62,  or  the  $3,868.2G  referred  to  in  Paragraph 
X  of  plaintiff's  complaint.  Perhaps  it  might.  But 
clearlj^  it  has  no  reference  whatever  to  the  $35,000 
advanced  and  furnished  to  the  Southern  Oregon 
Company  by  plaintiff',  which  sum  is  also  a  part  of 
the  amount  sued  on  in  said  I*aragraph  X.  Neither 
does  it  apply  in  any  way  to  the  other  suit  against 
the  First  National  Bank  of  Coos  P>ay.    This  $35,000 
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always  belonged  to  plaintiff  and  the  title  never  went 
out  of  plaintiff.  And  tlie  $93,309.07  sued  on  in  the 
suit  against  the  First  National  Bank  of  Coos  Bay 
Avas  always  phiintiff's  money  and  never  became  the 
property  of  the  Southern  Oregon  Company,  or  any 
of  the  defendants. 

The  demurrer  being  general  must  be  overruled 
if  any  part  of  the  complaint  states  a  cause  of  action. 
Waggy  V.  Scott,  29  Ore.  388.  In  this  case  the  Court 
said : 

"The  first  ground  of  the  demurrer  admitted 
the  truth  of  the  probative  facts  alleged,  and  if 
the  whole  or  any  part  of  the  complaint  can  be 
resolved  into  a  cause  of  action,  the  general 
demurrer  is  unavailing  to  challenge  its  suffi- 
ciency. Ketchum  v.  State,  2  Ore.  103;  Toby  v. 
Ferguson,  3  Ore.  27 ;  Simpson  v.  Prather,  5  Ore. 
86;  Jackson  v.  Jackson,  17  Ore.  110  (19  Pac. 
847)  ;  Bliss  on  Code  Pleading,  Sec.  417.  And 
the  statement  in  the  second  count  being  clearly 
sufficient  to  constitute  a  cause  of  action,  the 
court  very  properlv  overruled  the  general  de 
murrer." 

In  construing  the  statute  above  quoted  the  Court 
Avill  consider  the  purpose  of  the  statute  and  the 
object  to  be  accomplished. 

In  Barclay  v.  Levee  Commissioners,  1  Woods 
254,  it  is  said: 
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"This  provision  was  inteiulcd  to  prevent 
fraudulent  assignments  of  choses  in  action 
made  for  the  mere  purpose  of  giving  the  Court 
jurisdiction  and  was  not  founded  uj^on  any  con- 
stitutional principle." 

In  1st  Jiissell;  1)8,  it  is  said  that  this  provision 
was  incorporated  into  Section  24  "for  the  purpose 
of  relieving  Federal  Courts  as  much  as  possible  of 
enforcing  local  contracts  and  also  of  x)reventing 
assignments  of  choses  in  action  to  non-residents  for 
the  purpose  of  rendering  defense  upon  the  merits  or 
a  set-off  less  available  to  defendants." 

Tn  (loldsmith  v.  Holmes  et  ah,  lit)  Fed.  484-7, 
tried  in  this  Court,  this  statute  was  invoked  in  aid 
of  a  demurrer  to  the  complaint  as  it  is  now  invoked 
here,  and  Judge  Deady  said : 

"The  facts  showing  the  true  relations  be- 
tween the  parties  to  this  note,  may,  as  between 
themselves,  be  alleged  and  proA^en  by  parol,  for 
any  purpose  affecting  either  of  their  rights  or 
liabilities  thereon.  The  right  of  the  plaintiffs 
'to  recover  the  contents'  of  this  note  from  the 
defendants  by  an  action  in  this  Court,  and  the 
liability  of  the  defendants  therein,  are  among 
these  rights  and  liabilities.  Therefore  when  it 
is  necessary,  to  maintain  the  jurisdiction  of  the 
Court  in  such  an  action,  to  show  that  the  plain- 
tiff, who  upon  the  face  of  the  note  is  in  form  an 
indorsee  or  assignee  thereof,  is  in  fact  the 
payee  of  the  same,  it  may  be  done." 
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This  case  wiis  affirmed  in  147  U.  S.  150.  AVe 
quote  this  to  slio^v  liow  the  statute  has  been  inter- 
preted. The  Court  will  not  be  governed  by  mere 
matter  of  form  but  will  determine  Avhat  are  and 
were  the  "true  relations"  of  the  parties  and  the 
transactions  will  take  character  from  these  rela- 
tions and  not  otherwise. 

The  amount  in  controversy  here  is  sufficient  to 
give  the  Court  jurisdiction — the  necessary  diversity 
of  citizenship  exists — the  relief  sought  is  such  as 
this  Court  can  give: — the  Court  will  not  decline 
jurisdiction  unless  forced  to  do  so  in  carrying  out 
the  spirit  as  well  as  the  letter  of  the  law. 

This  is  an  action  for  money  had  and  received — 
a  fact  which  counsel  seem  to  be  determined  to  for- 
get. This  money  belonged  to  the  plaintiff  at  all 
times — title  never  passed  out  of  it,  and  upon  the 
face  of  the  complaint  the  plaintiff  is  entitled  to 
demand  it  from  anyone  having  it. 

The  narrative  part  of  the  complaint  was  not  nec- 
essary at  all,  but  the  complaint  v/as  so  drafted  in 
order  to  forestall  a  motion  for  a  bill  of  particulars. 
If  we  had  declared  on  the  common  counts  w^e  would 
have  been  compelled  to  furnish  a  bill  of  particulars 
if  one  were  demanded,  and,  in  any  event,  we  v/ould 
have  to  tell  this  whole  story  on  the  witness  stand — 
and  it  might  therefore  be  as  well  told  in  the  com- 
plaint. 

It  is  alleged,  that  on  the  31st  day  of  March,  1914, 
we  advanced  and  furnished  the  defendant  Southern 
Oregon  Company    *    *    -'^    $35,000.00    '^    *    *.    This 
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was  our  moiieA^  It  never  ceased  to  be  our  monej'. 
We  permitted  its  use  hj  the  Southern  Oregon  Com- 
pany for  a  purpose  that  failed  and  we  recalled  the 
money.    That  is  all  there  is  to  it. 

It  is  true  that  in  Paragraph  XIII  we  have  al- 
leged that  the  "defendant  Southern  Oregon  Com- 
pany duly  assigned  to  this  plaintiff  whatever  inter- 
est it  might  be  said  to  have  had  in  said  sums  of 
money  or  any  of  them,  and  duly  authorized  this 
plaintiff'  to  apply  to  the  defendant  Flanagan  &  Ben- 
nett Bank,  or  any  person  having  possession  of  said 
moneys,  or  any  of  them,  and  to  demand  the  return 
of  the  same  and  repayment  thereof  to  this  plaintiff." 
But  this  was  not  necessary.  The  complaint  would 
have  been  perfectly  good  without  it.  The  Southern 
Oregon  Company  was  made  a  party-defendant  in 
order  that  all  parties  might  be  brought  into  Court 
in  the  same  proceeding  and  the  full  history  of  the 
transaction  might  appear  on  the  face  of  the  com- 
plaint. No  claim  is  made  here  by  the  Southern 
Oregon  Company  and  none  can  be  made. 

As  conclusively  appears  from  the  authorities 
cited  in  our  first  brief,  it  is  entirely  immaterial  in 
this  case  how  the  defendant  got  possession  of  this 
money  or  from  whom  or  when.  Confessedly  it  has 
possession  of  it  and  it  belongs  to  this  plaintiff  and 
plaintiff  has  never  parted  with  the  title  to  it  to  any- 
body, and  therefore  assumpsit  will  lie. 

In  Critzer  v.  McConnell,  15  111.  172,  the  sylla- 
bus is: 
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^'Triist  Funds  —  Misapplication  —  Form  of 
Action. — If  A.  pays  money  to  B.  to  be  applied 
to  a  particular  purpose,  and  B.  delivers  the 
same  money  to  C  to  be  applied  to  the  same  pur- 
pose; if  C.  misapplies  the  money,  A.  may  re- 
cover the  money  back  from  C.  in  an  action  for 
money  had  and  received/' 

Applying  that  here  it  Avould  read,  that  if  jilain- 
tiff  advanced  mone}^  to  the  Southern  Oregon  Com- 
pany for  a  particular  purpose  and  the  Southern 
Oregon  Company  gave  the  same  money  to  Flanagan 
&  Bennett  Bank  for  the  same  purpose;  if  the  Bank 
did  not  comply  with  that  purpose,  an  action  for 
money  had  and  received  ma}^  be  brought. 

In  47  L.  K.  A.  I>{>9,  Hindmarch  v.  Hoffman,  the 
money  Vv'as  stolen  and  the  true  owner  followed  it 
into  the  bank  where  the  thief  had  deposited  it,  and 
an  action  for  money  had  and  received  Avas  sustained. 

In  Van  Allen  v.  American  Nat.  Bank,  52  N.  Y. 
l-G-7,  and  Garland  v.  Salem  Bank,  6  Am.  Dec.  86, 
the  same  doctrine  is  announced,  i.e.,  the  principal 
does  not  lose  title  to  the  money  and  may  bring  an 
action  for  money  had  and  received  Avithout  refer- 
ence to  Avhat  the  agent  or  the  party  entrusted  Avith 
the  money,  by  AA^hateA^er  name  he  is  knoAvn,  may 
have  done. 

In  this  case  plaintiff  does  not  base  its  right  upon 
any  assignment  or  authorization  made  by  the  South- 
ern Oregon  Company.  If  the  Southern  Oregon  Com- 
pany should  deny  the  allegation  that  it  had  assigned 
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"Avhatever  interest  it  might  be  said  to  have  had  in 
said  sum  of  money,"  and  shonkl  prove  that  as  a 
matter  of  fact  it  had  made  no  such  assignment,  it 
woukl  not  alter  plaintiff's  rights  in  the  least  or  pre- 
vent plaintiff  from  requiring  the  return  of  this 
money  by  the  Bank  and  suing  for  it  in  assumpsit  if 
possession  was  refused. 

Eespectfully  submitted, 

DOLPH,  MALLORY,  SIMON  &  GEARIN, 

Attorneys  for  Plaintiff  in  Error. 
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POINTS  AND  AUTHORITIES 

1 

It  is  the  duty  of  the  county  clerk  of  Coos  Coun- 
ty, who  by  virtue  of  his  office  is  ex-of ficio  clerk  of 
the  Circuit  court,  having  or  holding  in  his  possession 
or  custody,  public  funds  or  money  in  trust  for  any 
person,  by  virtue  of  his  office,  or  any  money  held  in 
cuf^odia  legis,  to,  as  soon  as  practicable  pay  the  same 

over  to  the  county  treasurer.  Such  moneys  shall  be 
paid  out  in  accordance  with  the  order  of  the  court  if 

said  money  is  held  in  custodia  legis. 

Chapter  273,  General  Laws  of  Oregon,  1913, 
Sec.  5. 


II 

In  the  absence  of  such  a  statute  it  is  the  duty  of 
the  clerk  in  using  due  care  for  the  protection  of  such 
funds  to  place  them  in  safe  keeping. 

5  Ruling  Case  Law  629,  and  cases  cited. 

Agoure  vs.  Peck,  121  Pac.  708.  (Cal.) 

Ill 

It  was  ordered  by  the  circuit  court  that  upon 
the  payment  to  the  clerk  of  the  court  l)y  the  Southern 
Oregon  Company  of  the  amount  of  money  shown  by 
the  tax  rolls  of  Coos  county,  Oregon  to  be  due  from 
the  plaintiff  as  taxes  upon  the  lands  assessed  to  the 
said  plaintiff  as  owners,  that  the  sheriff  should  de- 


liver  tax  receipts.  (Paragraph  VII,  Bill  of  Com- 
plaint.) It  is  alleged  that  in  compliance  with  said  or- 
der of  court  the  Southern  Oregon  Company  drew  its 
check  payable  to  the  order  of  James  Watson,  who 
was  then  county  clerk,  for  the  sum  of  $24,752.62,  and 
that  Watson  indorsed  said  check  on  July  5th,  1913 
to  Dinmiick  the  county  treasurer  who  deposited  it 
in  the  Flanagan  and  Bennett  Bank  to  his  account  as 
county  treasurer.  It  is  further  alleged,  that  the  same 
procedure  was  had  on  March  31st,  1914  with  a  check 
in  the  sum  of  $35,000.00,  also  made  payable  to  the 
county  clerk  and  endorsed  by  him  to  the  county 
treasurer  and  deposited  by  the  treasurer  to  nis  ac- 
count as  county  treasurer  in  the  Flanagan  and  Ben- 
nett Bank,  as  well  as  an  additional  $3,863.26,  totaling 
$38,863.26. 

From  these  allegations  it  is  very  clear  that  the 
checks  were  negotiable  and  the  money  received  from 
them  was  a  deposit  in  the  custody  of  the  court,  it 
was  in  custodia  legis,  ad  it  was  the  duty  of  the  clerV 
to   deposit  this  money  with  the   county  treasurer. 

12  Cyc  1024. 

Weaver  vs.  Duncan,  56  S.  W.  39,  41. 

Bouvier's  Law  Dictionary,  3rd  Ed. — Custodia 

Legis. 
In  re  Receivership   of  New   Iberian  Cotton 

Mill  Co.  33  So.  903,904. 
Black's  Law  Dictionary. — Custodia  Legis. 
First  National  Bank  vs.  Livingood,  109  Pac. 

987,  988. 


Shumaker  and  Longsdorff,  Cyclopedic  Law 

Dictionary.     Custodia  Legis. 
August  vs.  Gilmer,  44  S.  E.  143. 
Gilman  vs.  Williams,  76  Am.  Dec.  219. 
Hagan  vs.  Lucas,  10  Pet.  411  (35  U.  S.)  9  L. 

Ed.  470. 
Moore  Mfg.  Co.  vs.  Billings,  80  Pac.  422,  424, 

46  Or.  401. 
Troll  vs.  City  of  St.  Louis,  168  S.  W.  167,  178. 
Porter  vs.  Sabin,  37  L.  Ed.  815,  citing  cases. 
Farmers  Loan  and  T.  Co.  vs.  Lake  Street  E. 

R.  Co.  44  L.  Ed.  667,  671. 
177  U.  S.  52,  62. 


IV 

It  was  ordered  that  the  money  be  paid  to  the 
county  clerk,  the  money  was  brought  into  court  in 
the  form  of  checks  and  certificates  of  deposit  made 
payable  to  the  county  official.  The  checks  and  cer- 
tificates of  deposit  were  negotiable  instruments  and 
it  was  the  duty  of  the  official  to  convert  them  into 
money.  A  certified  check  or  a  certificate  of  deposit 
depends  for  its  validity  upon  the  solvency  of  the 
bank.  This  is  a  risk  that  no  officer  need  assume, 
When  a  check  or  certificate  of  deposit  is  made  to 
him  as  an  officer  under  a  pleading  or  order  of  court 
allowing  the  parties  to  deposit  money,  or  where  they 
plead  that  they  bring  money  into  court,  it  is  the 
plain  duty  of  the  officer  to  turn  the  negotiable  in- 


strument  into  money.  Upon  its  being  converted  into 
money  it  was  the  duty  of  the  clerk  to  deposit  it  with 
the  treasurer,  who  has  a  right  to  deposit  it  with 
a  county  depository  if  it  is  a  public  fund  and  it  is 
his  duty  to  do  so;  it  is  probably  also  the  duty  of 
the  treasurer  to  deposit  moneys  held  by  the  court  in 
custodia  legis  in  the  coimty  depository.  It  is  a  least 
proper  for  him  to  deposit  them  in  a  bank  for  safe 
keeping  and  his  duty  to  do  so. 

5  Ruling  Case  Law  p.  629  and  cases  cited. 

Agoure  vs.  Peck,  121  Pac.  708. 

Standard  Encyclopedia  of  Procedure,  Vol. 
7,  page  157. 

Burke  vs.  Trewitt,  4  Fed.  Gas.  No.  2163. 

Cyc.  on  Clerks  of  Court. 


V 

We  contend  that  the  fund  mentioned  in  the  Bill 
of  Complaint  was  a  fund  in  court  under  all  the  au- 
thorities, and  the  court  in  which  a  fund  has  been  de- 
posited has  power  to  order  distribution  of  it,  and 
when  jurisdiction  is  once  obtained  it  is  not  lost  either 
by  the  abatement  of  the  suit  or  by  the  dismissal  of 
the  bill.  The  court  by  proper  orders  in  the  case 
where  the  fund  has  been  brought  into  court  will 
make  such  a  disposition  and  distribution  of  the  fund 
as  is  proper. 

13  Cyc.  1038,  cases  cited. 

Wright  vs.  Mitchell,  18  Vesey  Jrs.  Rep.  Sum- 
ner's Ed.  293. 


Sturdivant  vs.  Reese,  111  S.  W.  261. 
Standard  Cyclopedia  of  Procedure,  Vol.  7,  p. 
171,  170. 


VI 

The  only  remedy  the  Menasha  Vfooden  Ware 
Company  has,  if  they  ar^  entitled  .o  l^ie  repay- 
ment of  the  money  at  all,  is  to  file  a  petition  to  inter- 
vene in  the  case  of  Southern  Oregon  Company  vs.  W. 
W.  Gage,  in  the  Circuit  Court  of  Coos  County,  Ore- 
gon, and  petition  the  court  for  an  order  directing 
the  pajTuent  to  them  of  the  money  in  question.  This 
must  be  done  by  petition  or  motion,  and  upon  notice 
to  all  the  parties  interested.  The  question  as  to 
whom  the  fund  belongs  will  then  be  determined  by 
the  circuit  court.  If  his  decision  is  erroneous,  the 
parties  have  their  right  of  appeal  to  the  Supreme 
Court  of  Oregon  and  possibly  then  by  Writ  of  Er- 
ror to  the  United  States  Supreme  Court.  This  pro- 
cedure for  the  return  of  the  money  is  tal^en  after 
final  judgment  and  time  for  appeal  has  elapsed, 
and  not  while  an  appeal  is  pending.  This  procedure 
was  taken  by  the  Southern  Oregon  Company  in  the 
Circuit  Court  of  Coos  County,  Oregon,  and  argued 
out  before  Judges  J.  S.  Coke  and  G.  F.  Skipworth, 
but  relief  at  that  time  was  denied,  due  to  the  fact  that 
a  Writ  of  Error  had  been  taken  to  the  United  States 
Supreme  Court  from  the  decision  of  the  Supreme 
court  of  Oregon  in  tlie   case   of   Southern   Oregon 


Company  vs.  W.  W.  Gage.  No  mandate  had  come 
down  from  the  United  States  supreme  court  when 
this  was  filed  and  until  it  did  no  court  had  power  to 
order  distribution  of  the  fund. 

7  Standard  Encyclopedia  of  Procedure  167, 
170,  171,  and  large  number  of  cases  cited. 


VII 

A  fund  paid  into  court  cannot  be  withdrawn 
or  distributed  except  upon  the  court's  order.  No 
other  court  has  jurisdiction  to  determine  any  ques- 
tion pertaining  to  the  distribution  of  the  fund.  The 
rights  of  claimants  to  a  fund  deposited  in  court  can- 
not be  determined  in  another  suit  even  after  final 
decree.  The  court  first  acquiring  jurisdiction  of  a 
fund  has  a  right  to  retain  it  until  the  cause  is  final- 
ly disposed  of,  and  its  jurisdiction  is  not  subject  to 
be  ousted  by  a  court  exercising  a  concurrent  juris- 
diction. This  is  particularly  true  of  State  and  Fed- 
eral courts.  Where  property  is  in  the  lawful  posses- 
ion of  a  state  court,  it  cannot  be  seized  by  process  is- 
suing from  a  federal  court. The  state  court  has  a  right 
to  keep  propertv  in  its  possession  even  though  there 
are  defects  in  the  process  by  which  it  acquired 
possession.  Property  in  the  custody  of  a  court  is 
under  its  control  and  no  other  court  has  a  right  to 
interfere  with  that  possession,  unless  it  be  some 
court  which  mav  have  a  direct  supervisory  control 
over  the  court  whose  pi'ocess  has  first  taken  posses- 
sion or  some  superior  jurisdiction  in  the  premises. 
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This  rule  applies  whether  the  property  was  taken 
upon  attachment,  execution,  replevin,  by  receiver- 
ship, by  suits  to  enforce  liens,  to  marshal  assets,  ad- 
minister trusts,  liquidation  of  insolvent  estates  or 
where  property  is  voluntarily  brought  into  court  and 
certain  action  in  reference  thereto  demanded. 

Chap.  273,  Laws  of  Ore.  1913,  Sec.  5. 

4  Ency  of  U.  S.  Supreme  Court  Reports, 

1170  1172,  1173,  1175,  and  cases  cited. 
7  Standard  Encyclopedia  of  Procedure,  167, 

173,  and  cases  cited. 
Craig  vs.  The  Governor,  43  Tenn.   (3  Cold- 
well's  Reports)  244. 
Allen  vs.  Gerard,  21  R.  I.  467,  79  Am.  St.  Rep. 

816,  44  Atl.  592. 
Covell  vs.  Heyman,  111  U.  S.  176. 
Senior  vs.  Pierce,  31  Fed.  625. 
Tefft,  Weller  &  Co.  vs.  Sternberg  &  Lowen- 

herz,  5  L.  R.  A.  221,  and  notes. 
Tuck  vs.  Manning.  5  L.  R.  A.  666,  22  N.  E. 

1001. 
Martin  vs.  Shannonhouse,  203  Fed.  517. 
Reinhold  vs.  Olof  Hannson,  169  111.  App.  Ct. 

Rep.  334. 
First  National  Bank  vs.  Londonderry  Mining 

Co.  114  Pac.  313. 
Corbitt  vs.  Farmers  Bank  of  Deleware,  114 

Fed.  602. 
Gregory  vs.  Merchant's  National  Bank,  50  N. 

E.  520. 


Gregory  vs.  Boston  Safe  Deposit  &  Trust  Co. 

53  N.  E.  889. 
Jones  vs.  Merchants  Nat.  Bank  of  Boston; 

Gregory  vs.  Same ;  Gregory  vs.  Boston  Safe 

Deposit  &  Tnist  Co.,  76  Fed.  683. 
Gregory  vs.  Boston  Safe  Deposit  &  Trust  Co. 

144  U.  S.  665,  36  L.  Ed.  585. 
Freeman  on  Executions,  3rd  Ed.  Sec.  135,  P. 

606  Sec.  129. 
Herman  on  the  Law  of  Executions,  Sec.  173. 

VIII 

The  county  treasurer  and  clerk  of  Coos  County 
are  subject  to  the  orders  of  the  Circuit  Court  of 
that  county  not  to  the  orders  of  the  District  Court 
of  the  United  States  in  this  case.  They  had  no  pow- 
er upon  the  demand  made  upon  them  to  pay  out  any 
money  deposited  with  them  without  an  order  of 
court.  If  they  had  they  would  have  been  liable  to 
an  action  by  Coos  county  or  a  tax  payer.  Officers 
of  Coos  county  ready  to  obey  the  orders  of  the  court 
having  control  of  the  fund  cannot  be  harrassed  by 
suits  in  another  forum. 

Craig  vs.  The  Governor,  supra. 

Gregory  vs.  Boston  Safe  Deposit  &  Trust  Co., 
76  Fed.  683. 


IX 

The  cases  cited  above  in  Points  and  Authorities 
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VII,  in  themselves,  effectually  dispose,  we  believe, 
of  every  theory  which  can  be  advanced  by  the  Mena- 
sha  Wooden  Ware  Company  for  a  recovery  in  this 
action.  The  court  has  no  jurisdiction  to  try  this 
case.  Hereafter  is  found  a  complete  discussion  by 
the  judges  of  the  cases  cited  herein. 

X 

Furthermore,  plaintiff  has  mistaken  his  remedy 
in  bringing  an  action  for  money  had  and  received. 
At  3  Sutherland  on  Pleading  and  Practice,  Sec.  5039, 
it  is  said:  ''An  action  will  lie  to  recover  a  sum  cer- 
tain whenever  one  has  the  money  of  another,  which 
he  in  equity  and  good  consciencp  >>qs  no  right  to  re- 
tain. If  he  knows  it  belongs  to  another  and  knows 
it  is  his  duty  to  pay  is  over,  he  may  be  sued  for 
money  had  and  received."  In  this  case,  there  is 
nothing  in  the  pleadings  to  show  that  Coos  county 
has  any  money  of  the  plaintiff,  nothing  to  show  that 
Alfred  Johnson,  Jr.,  Sheriff  has  any  money  of  the 
plaintiff,  nothing  to  show  that  Robert  R.  Watson, 
County  Clerk  has  any  money  of  the  plaintiff.  The 
complaint  further  shows  that  the  money  received  by 
Dimmick  the  county  treasurer  was  received  from  an 
officer  of  the  court,  the  clerk.  The  privity  between 
Dimmick  and  the  court  is  the  only  privity  shown. 
And  likewise  the  privity  between  the  banks  and 
Dimmick  is  the  only  privity  shown. 
27  Cyc.  857,  859. 


n 

XI 

Where  money  is  paid  to  a  person  who  receives 
it  with  a  good  conscience  and  uses  no  deceit  or  un- 
fairness in  obtaining  it,  assumpsit  for  money  had  and 
received  will  not  lie  to  recover  it. 
27  Cyc.  849. 


XII 

The  law  never  implies  a  promise  to  pay  unless 
duty  creates  the  obligation  and  more  especially  it 
never  implies  a  promise  to  do  any  act  contrary  to 
duty  or  contrary  to  law\  The  law  will  not  imply  a 
promise  by  a  public  officer  to  pay  money  in  his 
hands  as  such  officer  twice,  nor  to  pay  it  to  a  private 
party  in  a  case  where  the  law  requires  him  to  pay  it 
into  the  public  treasury,  and  he  has  complied  with 
that  requirement. 

Gary  vs.  Curtis,  3  How.  236,  249,  251,  11  L. 
Ed.,  576. 

Barr  vs.  Craig,  2  Dall.  151,  1  L.  Ed,  327. 

Rapalje  vs.  Armory.  2  DaU.  51,  54,  1  L.  Ed. 
285. 

The  Collector  vs.  Hubbard,  12  Wall.  1,  12,  20 

L.  Ed.  272. 


XIII 

Suppose  this  court  should  give  a  judgment  to 
the  plaintiff  against  the  defendant  T.  M.  Dimmick 
an  1  ;'.:'  1  .^.nk  in  this  case.     Then  when  the  mandate 
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came  back  from  the  Supreme  Court  of  the  United 
States  in  the  case  of  Southern  Oregon  Company  vs. 
W.  W.  Gage,  the  county  should  intervene  and  peti- 
tion the  court  for  an  order  applying  the  money  de- 
posited on  the  taxes  due  the  county  on  the  lands  of 
the  Southern  Oregon  Company  and  the  court  should 
enter  a  judgment  and  order  directing  the  Treasurer 
and  the  Bank  to  pay  the  money  over  to  the  Sheriff 
to  apply  on  delinquent  taxes,  what  then  1  The  mere 
statement  shows  that  under  the  cases  last  cited  thaf 
an  action  for  money  had  and  received  will  not  lie 
against  the  defendants. 

XIX 

Money  paid  into  court  is  an  admission  that  the 
amount  paid  in  is  due  on  some  contract  or  other. 
9  Ency.  of  Plead.  &  Prac.  736,  735. 
Brown  vs.  Feeney,  54  The  Weekly  Reporter 

445. 
94  Law  Times  Rep.  N.  S.  1906,  p.  463. 
Hosmer  &  Another  vs.   Warner,  73   Gray's 

Rep.  186. 
Deposits  in  Court,  Standard  Cyclopedia     of 

Procedure. 

XV 

There  is  a  mis  joiner  of  parties  defendant  in 
this  case. 

Cowart    vs.    Fender,    American    Annotated 

Cases,  1913A,  p.  932. 
Note  to  same,  page  935. 
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ARGUMENT 

It  appears  from  the  averments  of  the  plaintiff's 
Amended  and  Supplemental  Complaint  that  the 
Southern  Oregon  Company,  the  assignor  of  the 
plaintiff  paid  to  the  County  Clerk  of  Coos  County, 
Oregon,  and  who  was  ex-officio  Clerk  of  the  Circuit 
court  of  Coos  County,  Oregon,  the  sum  of  money  al- 
leged in  the  suit  of  the  Southern  Oregon  Company 
vs.  W.  W.  Gage  as  Sheriff  and  Tax  Collector  of  Coos 
Count}^,  pursuant  to  the  averments  of  the  complaint 
of  the  Southern  Oregon  Company,  and  an  order  of 
Court  made  and  entered  in  said  suit,  a  copy  of  which 
order  it  set  forth  on  pages  nine  and  ten  of  the 
transcript  of  record  of  Plaintiff  in  Error.  From  this 
transcript  it  appears  that  the  Southern  Oregon 
Company  o^vned,  or  claimed  to  own  certain  lands  in 
Coos  County  Oregon  upon  which  the  taxes  levied 
by  the  County  were  delinquent,  and  this  Company, 
fearing  that  the  lands  might  be  sold  for  taxes  b}^  the 
County  and  not  desiring  to  pay  the  taxes  to  the  Coun- 
ty while  litigation  was  pending  with  the  United 
States  which  sought  to  forfeit  the  title  to  all  said 
lands  and  revest  the  same  in  the  Government, 
brought  the  said  sum  of  money  into  Court  pursuant 
to  the  order  above  mentioned.  This  money  was  de- 
livered by  the  Clerk  of  Coos  County  to  the  Treasur- 
er of  Coos  County  who  has  deposited  the  same  m  the 
defendant  bank.     The  defense  of  the  Defendants  in 
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Error  in  this  case  is  that  the  Circuit  Court  of  Coos 
County  Oregon  has  jurisdiction  of  this  fund  which 
is  a  deposit  in  court  to  the  exclusion  of  every  other 
court,  secondly  that  an  action  for  money  had 
and  received  will  not  lie  against  defendants  for  this 
money,  and  thirdly,  there  is  a  mis  joiner  of  parties 
defendant. 

Section  five  of  Chapter  273,  General  Laws  of 
Oregon,  1913  provides  as  follows: 

' '  It  shall  be  the  duty  of  all  public  officers  ex- 
cepting clerks  of  school  districts,  having  and 
holding  in  their  possession  or  custody,  public 
funds  or  money  in  trust  for  any  person,  by  vir- 
tue of  their  office,  or  any  money  held 
in  custodia  legis,  to,  as  soon  as  prac- 
ticable pay  the  same  over  to  the  county  treasur- 
er, if  the  same  be  held  by  a  county  officer,  or  to 
the    State    Treasuer,    if    the    same    be    held 

by  a  State  officer All  moneys   so  paid 

over  to  the  county  treasurer,  as  aforesaid, 
or  to  the  State  Treasurer,  as  the  case  may  be, 
shall  be  paid  out  by  the  county  treasurer  as  the 
case  may  be,  in  accordance  with  the  order  of  the 
court  if  said  money  is  held  in  custodia  legis,  or 
to  the  persons  to  whom  said  money  properly  be- 
longs, if  otherwise  held. ' ' 

California  has  two  similar  statutes,  Sec.  573  of  the 
Code  of  Civil  Procedure,  and  Section  2104  of  the 
same  code.     In  the  case  of  Agoure  vs.  Peck,  it  ap- 
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peared  that  Agoiire  was  defendant  in  an  action 
brought  by  one  Lewis  and  brought  into  court  and 
tendered  $1000  in  the  form  of  a  certificate  of  de- 
posit with  the  clerk  to  the  plaintiff.  The  clerk 
kept  the  certificate  for  a  time  and  then 
deposited  it  with  the  county  treasurer  who 
neglected  to  have  it  cashed.  The  bank  on  which  the 
certificate  was  drawn  became  insolvent  and  the 
treasurer  was  sued  on  his  official  bond  and  the  judg- 
ment of  the  lower  court  holding  the  treasurer  liable 
was  affirmed.     The  supreme  court  said : 

''When  the  treasurer  received  this  certificate 
of  deposit,  under  the  terms  of  the  judgment  of 
the  court,  he  could  only  receive  the  same  as  mon- 
ey, and  it  was  his  plain  duty  to  have  reduced  the 
money,  certified  to  be  payable  upon  the  presen- 
tation of  the  certificate,  to  his  possession  and  to 
have  safely  kept  the  same  until  disbursed  under 
authority  of  law.  Failing  to  do  this,  he  was 
guilty  not  only  of  a  violation  of  the  law,  but  of 
gross  negligence  in  the  management  and  care  of 
this  property ....  His  retention  of  the  certificate 
of  deposit,  paj^able  upon  demand,  was  in  legal 
effect  but  a  loan  to  the  bank  of  the  money  in  his 
possession,  a  thing  which  by  law  he  is  prohibited 
from  doinsr,  and  he  cannot  be  heard  to  excuse 
himself  upon  the  ground  that  he  acted  in  good 
faith,  believing  the  bank  to  be  solvent." 

Page  708,  Volume  121  Pac.  Rep. 

5  Ruling  Case  Law.  p.  629  cites  as  follows: 
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''The  clerk  of  a  court  as  a  public  ministerial 
officer  is  answerable  in  a  civil  action  for  any 
act  of  negligence  or  misconduct  whereby  dam- 
ages results  to  the  party  complaining,  and  this 
liability  extends  not  only  to  his  own  acts  but  to 
those  of  his  deputies  performed  within  the  scope 

of  their  official   duty The   principle   is 

unquestioned  that  public  officers  should  be  held 
to  a  faithful  performance  of  their  official  du- 
ties, and  made  to  answer  in  damages  to  all  per- 
sons who  may  have  been  injured  through  their 
malfeasance,  omission  or  neglect,  to  which  the 
persons  injured  have  in  no  respect  contributed, 
and  the  courts  uniformly  apply  this  law  to  the 
negligence,  carelessness  and  misconduct  of  clerks 
of  courts." 

Note  in  Volume  7,  Standard  Encyclopedia  of 
Procedure,  157. 


''Generally  speaking  the  liability  of  the  clerk 
and  his  bondsmen  for  a  loss  of  the  fund  in  his 
keeping  depends  on  the  rule  of  the  particular 
jurisdiction  respecting  the  measure  of  liability 
of  public  officers  for  moneys  in  their  hands. 
Thus,  we  find  doubt  expressed  as  to  any  liabili- 
ty on  the  ground  that  it  is  not  public  money 
(Rhea  vs.  Brewster,  130  la.  729,  107  N.  W, 
940),  while  in  other  jurisdictions  the  rule  of  lia- 
bility as  in  cases  of  bailment  is  upheld  (Wilson 
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vs.  People,  19  Colo.  199,  34  Pac.  944).  But  in 
some  states  the  liability  is  absolute.  Northern 
Pac.  R.  Co.  vs  Owens,  86  Minn.  188,  90  N.  W. 
371." 

Burke  vs.  Trewitt,  1   Mason  96,  4  Fed.   Cas. 
No.  2163 : 

"In  respect  to  propertj^  in  the  custody  of  of- 
ficers of  the  court,  pending  process,  they  are  un- 
doubtedly responsible  for  good  faith  and  reas- 
onable diligence.  If  the  property  be  lost  or  in- 
jured by  a  negligent  or  dishonest  execution  of 
their  trust,  they  are  liable  in  damages;  Dut 
they  are  not,  of  course,  liable,  because  an  em- 
bezzlement or  theft  is  proved.  They  must  be 
affected  with  culpable  negligence  or  fraud,  and 
such  is  the  confidence  the  court  places  in  its  of- 
ficers that  perhaps  the  proof  of  such  negligence, 
or  fraud,  ought  to  be  thrown  on  the  other 
party." 
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DEFINITIOIS^S  OF  CUSTODIA  LEGIS 

Custody  of  the  law.  12  Cyc.  1024. ! 
In  the  custody  of  the  law.     Bouvier's   Law  Dic- 
tionary, Rawle's  Third  Rev.  Vol.  1,  p.  741. 
In  the  custody  of  the  law 

Black's  Law  Dictionary,   (2nd  Ed.)    Citing: 
Stockwell  vs.  Robinson,  32  Atl.  528. 


In  the  custody  of  the  law. 

Shumaker  and  Longsdorf,    Cyclopedic    Law 
Dictionary. 


Property  lawfully  taken  by  authority  of  legal 
process  is  in  the  custody  of  the  law. 

Gilman  vs.  WiUiams,  7  Wis.  329,  334,  76  Am. 
Dec.  219. 


Weaver  vs.  Duncan,  56  S.  W.  39,  41. 
Property  legally  in  the  hands  of  a  receiver  is 

in  custodia  legis. 
Weaver  vs.  Duncan,  56  S.  W.  39,  41. 
In  re  Receivership  of  New  Iberia  Cotton  Mill 

Co.  33  S.  903,  904. 
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A  tiling  is  in  custodia  legis  when  it  is  shown  that 
it  has  been  and  is  subjected  to  the  official  custody  of 
the  judicial  executive  officer  in  pursuance  of  his  ex- 
ecution of  a  legal  ^wit,  and  where  property  attached 
is  sold  under  order  of  the  court  and  attachment  is 
dissolved,  the  proceeds  are  in  custodia  legis. 

First  Nat.  Bank  vs.  Livingood,  109  Pac.  987, 

988  (Kan.) 
Property  levied  on  remains  in  custody  of  the 

law. 
August  vs.  Gilmer,  44  S.  E.  143. 
Hagan  vs.  Lucas,  10  Pet.  411,  (35  U.  S.)  9  L. 
Ed.  470. 


The  filing  of  a  petition  in  bankruptcy  and  the  ad- 
judication thereon  operated  to  place  the  property  of 
the  bankrupt  in  the  ' '  custody  of  the  law. '  * 

Moore  Mfg.  Co.  vs.  Billings,  80  Pac.  422,  424, 
46  Or.  401. 


One  charged  wdth  crime  and  at   large   on   bail   is 
constructively  in  the  custody  of  the  law. 

Netograph  Mfg.  Co.  vs.  Sorugham,  90  N.  E. 

962,  963,  197  K  Y.  377. 
27  L.  P.  A.  N.  S.  333,  134  Am.  St.  Rep.  886. 

Custodia  legis  involves  the  actual  domination  over 
some  objective  thing  by  the  court.     It  may  be  corpo- 
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real  or  incorporeal,  but  it  is  not   a   eontroversy,  i 
question,  or  an  inquiry. 

TroU  vs.  City  of  St.  Louis,  168  S.  W.  167,  178 

Property  in  hands  of  receiver  is  in  custodia  legis 

Porter  vs.  Sabin,  37  L.  Ed.  (U.  S.)  815,  cit 

ing  cases. 
FARMERS    LOAX    &    T.    CO.    vs.    LAKI 
STREET  ELEVATED  R.  CO.  44   L.   Ed 
667.  671,  177  U.  S.  52,  62. 


The  possession  of  the  res  vests  the  court  which  haf 
first  acquired  jurisdiction  ^dth  the  power  to  heai 
and  determine  all  controversies  relating  thereto,  and 
for  the  time  being  disables  other  courts  of  other  co- 
ordinate jurisdiction  from  exercising  a  like  power.  . 
.  .  .  .Nor  is  this  rule  restricted  in  its  application  to 
cases  where  property  has  been  actually  seized  under 
judicial  process  before  a  second  suit  is  instituted  in 
another  court,  but  it  often  applies  as  well  where  suits 
are  brought  to  enforce  liens  against  specific  proper- 
ty, to  marshal  assets,  administer  trusts,  or  liquidate 
insolvent  estates  and  in  suits  of  a  similar  nature 
where,  in  the  progress  of  the  litigation,  the  court 
may  be  compelled  to  assume  the  possession  and  con- 
trol of  the  property  to  be  affected.  The  rule  has 
been  declared  to  be  of  especial  importance  in  its  ap- 
plication to  Federal  and  state  courts. 
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DISTRIBUTION  OF  MONEY  IN  CUSTODIA 

LEOIS 

13  CYC  1038. 

' '  The  court  in  which  a  fund  has  been  deposit- 
ed has  po\Yer  to  order  distribution  of  it,  and 
when  jurisdiction  is  once  obtained  it  is  not  lost 
either  by  the  abatement  of  the  suit  or  by  the 
dismissal  of  the  bill." 

13  CYC  1038. 

' '  The  court  in  which  the  fund  is  deposited  has 
exclusive   jurisdiction   of   the   question   of   the 
right  to  the  moneys,  and  all  claims  against  the 
deposit  must  be  asserted  there. ' ' 
WRIGHT  vs.  MITCHELL,  18  Yesey   Jrs   Rep. 
Sumner's  Edition,  293.     The  bill  was  filed  on  behalf 
of  the  plaintiff  and  all  other  creditors  of   an  intes- 
state  for  an  account,  and  to  set  aside  the  assignment 
of  a  lease  by  the  intestate  to  two  of   the   defendants 
in  trust  for  a  third.     The  tenants   of  the  premises, 
being  also  made  parties,   paid  the   rent   into   court. 
The  bill  having  been  dismissed  for  want  of  prosecu- 
tion, a  motion  was  afterwards  made  by  the  assignees 
of  the  lease,  that  the  money  in  Court  should  be  paid 
out  to  them. 

The  Order  was  made:  but  the   Register  declining 
to  draw  it  up,  on  the  ground  that,   the   Bill   having 
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been  dismissed,  the  Court  had  no  jurisdiction,  the 
motion  was  repeated.  The  Lord  Chancellor  (Eldon) 
said,  the  Court  had  jurisdiction  to  make  an  order 
for  payment  of  the  money  out  of  Court,  and  directed 
the  order  to  be  drawn  up. 

STURDIVANT  vs.  REESE,  111  S.   W.    (Ark.) 
261. 

''It  would  be  anomalous  to  sa}^  that  a  court 
loses  power  to  require  its  commissioners  to  dis 
tribute  funds  which  have  come  into  their  hands 
as  officers  of  the  court,  and  by  virtue  of  the  or- 
ders of  the  court.  Payment  under  orders  of  the 
court  to  a  commissioner  or  other  functionary 
appointed  by  the  court  is  equivalent  to  a  depos- 
it in  court,  and  the  court  has  exclusive  jurisdic- 
tion to  order  a  distribution. ' ' 

7  Standard  Encyclopedia  of  Procedure,  p.  169. 
"The  rights  of  claiments  to  a  fund  deposited 

in  court  cannot  be  determined  in  another  suit 
even  after  final  decree. ' ' 
Citing : 

Gregory  vs.  Boston  Safe  Dep.  &  Tr.  Co.  144 

U.  S.  665,  36  L.  Ed.  585. 
Corbitt  vs.  Farmers'  Bank  of  Delaware,  114 

Fed  602. 
Allen  vs.  Gerard,  44  Atl.  592,  49  L.  R.  A.  351, 
21  R.  I.  467. 
ID.  p.  171. 
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''A  fund  paid  into  court  cannot  be  witlidrawn 
or  distributed  except  upon  the  court's  order. 
Citing- 

Hammer  vs.  Kaufman,  39  111.  87. 
Walters-Cates  vs.  Wilkinson,  92  la.  129,  60 

N.  W.  514. 
Boggs  vs.  Com.  76  Va.  989,  following  Osbum 

vs.  U.  S.  91  U.  S.  474. 
ID.  p.  173: 

"No  other  court  has  jurisdiction  to  determine 
any  question  pertaining  to  the  distribution  of 
the  fund."     Citing 

CRAIG  et  als.  vs.  THE  GOVERNOR,  for  the 
Use  of  White,  Adm.  43  Tenn.  (3  Coldwell's 
Reports),  244. 


Syllabus.     A  fund  in  custodia  legis  and  under  the 
control  and  subject  to  the  orders  and  decrees  of  the 
chancery  court,  cannot  be  paid  out  by  the  Clerk  and 
Master  of  the  court,  to  any  one,  except  in  obedience 
to  the  order  of  the  court ;  and  a  party  cannot  resort 
to  a  different  forum  and  recover  of  the   clerk   and 
master  of  the  chancery  court  and  his   sureties,   the 
money,  and  thus  oust  the  chancery  court  of  its  juris- 
diction of  the  same." 
4  ENCY.  of  U.  S.  Supreme  Court  Rep.  p.  1170. 
''The  court  which  first  acquires   jurisdiction 
of  a  case  has  a  right  to  retain  it  until  the  cause 
is  finally  disposed  of,  and  its  jurisdiction  is  not 
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subject  to  be  ousted  by  court  exercising  a  con 
current  jurisdiction. ' ' 
ID.  p.  1173. 

"The  rule  that  the  court  having  possession  o: 
property  has  a  right  to  deal  with  it  to  the  exclu 
sion  of  other  courts  of  concurrent  jurisdiction  if 
of  special  importance  in  its  application  to  stat( 
and  federal  courts.  As  between  a  state  an( 
federal  court  the  one  first  seizing  property  hai 
exclusive  jurisdiction." 


ID.  p.  1175.  Where  property  is  in  the  lawful  pos 
session  of  a  state  court,  it  cannot  be  seized  by  proc 
ess  issuing  from  a  federal  court. 

ALLEN  vs.  GERARD,  79  Am.  St.  Rep.  816,  (21 
R.  I.  467.  44  Atl.  592.)  P.  817-818.  Citing  Cases. 

"Public  officials  are  charged  with  certair 
well  defined  duties,  and  the  law  prescribes  th( 
manner  in  which  they  shall  be  performed.  If 
while  in  the  discharge  of  these  duties,  the  of  f  icei 
is  interferred  with  by  some  person  w^ho  is  c 
stranger  to  the  proceedings,  confusion  and  in- 
convenience will  necessarily  be  the  result,  ne^^ 
complications  will  arise,  and  a  multitude  of  suits 
be  made  possible  where  there  should  have  beer 
but  one.  And  in  order  to  avoid  such  inconven- 
ience and  confusion,  the  principle  has  very  gen- 
erally been  established  that  'no  person  deriving 
his  authority  from  the  law,  and  obliged  to  exe- 
cute it  according  to  the  rules  of  law  can  be  hold- 
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en  by  process  of  this  kind. ' Here  the 

money  sought  to  be  reached  is  in  the  registry  of 
the  court,  and  hence  undoubtedly  in  the  custody 
of  the  law.  It  was  placed  there  in  pursuance  of 
the  statute.  The  clerk  of  the  court,  as  such,  has 
no  control  over  it,  nor  is  he  any  way  liable  for 
it,  except  as  the  custodian  of  the  court.  He  holds 
the  money  in  his  official  capacity  only,  and  can 
only  pay  it  out  as  ordered  by  the  court." 

COVELL  vs.  HEYMAN,  111  U.  S.  176. 

A  marshal  of  a  court  of  the  United  States  had 
possession  of  property  by  virtue  of  a  levy  under  a 
writ  of  execution  issued  upon  a  judgment  recovered 
in  a  Circuit  Court  of  the  United  States.  An  action  of 
replevin  for  the  property  was  brought  against  him  in 
a  state  court  and  taken  on  writ  of  error  irom  the  de- 
cision of  the  Supreme  Court  of  the  state  to  the  U. 
S.  Supreme  court.  The  United  States  supreme 
court  after  discussing  Freeman  vs.  Howe,  24  How. 
450  and  Taylor  vs.  Carrol,  20  How.  583,  says : 

"The  point  of  the  decision  in  Freeman  vs. 
Howe,  supra  is  that,  when  property  is  taken  and 
held  under  process,  mesne  or  final,  of  a  court  of 
the  United  States,  it  is  in  the  custody  of  the  law, 
and  within  the  exclusive  jurisdiction  of  the  court 
from  which  the  process  has  issued,  for  the  pur- 
poses of  the  writ;  that  the  possession  of  the  of- 
ficer cannot  be  disturbed  by  process  from  any 
State  court,  because  to  disturb  that  possession 
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would  be  to  invade  the  jurisdiction  of  the  court 
by  whose  command  it  is  held,  and  to  violate  the 
law  which  that  jurisdiction  is  appointed  to  ad- 
minister ;  that  any  person,  not  a  party  to  the  suit 
or  judgment,  whose  property  has  been  wrong- 
fully, but  under  color  of  process,  taken  and 
withheld,  may  prosecute,  by  ancillary  proceed- 
ings, in  the  court  whence  the  process  issued,  his 
remedy  for  restitution  of  the  property  or  its 
proceeds,  from  the  custody  of  the  officer  and 
the  jurisdiction  of  the  court,  he  may  pursue  in 
any  tribunal,  State  or  Federal,  having  jurisdic- 
tion over  the  parties  and  the  subject  matter. 
And  vice  versa,  the  same  principle  protects  the 
possession  of  property  while  thus  held,  by  proc- 
ess issuing  from  State  courts,  against  any  dis- 
turbance under  process  of  the  courts  of  the 
United  States;  excepting,  of  course,  those  cases 
wherein  the  latter  exercise  jurisdiction  for  the 
purpose  of  enforcing  the  supremacy  of  the  Con- 
stitution and  the  laws  of  the  United  States." 
P.  179.  160. 

The  court  then  discusses  subsequent  decisions  by 
that  court,  and  quotes  the  following  opinion  from 
Mr.  Justice  Miller: 

''That  principle  is  that  whenever  property 
has  been  seized  by  an  officer  of  the  court,  by 
virtue  of  its  process,  the  property  is  to  be  con- 
sidered as  in  the  custody  of  the  court,  and  under 
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its  control  for  the  time  being ;  and  that  no  other 
court  has  a  right  to  interfere  with  that  pos- 
session, unless  it  be  some  court  which  may  have 
a  direct  sui^ervisory  control  over  the  court  whose 
process  has  first  taken  possession,  or  some  sup- 
erior jurisdiction  in  the  premises."     P.  180. 

The  court  says  further: 

"Here  it  will  be  perceived  that  no  distinction 
is  made  between  writs  of  attachment  and  execu- 
tions upon  judgments,  and  that  the  principle 
embraces  both,  as  indeed  both  are  m.entioned  as 
belonging  to  the  same  class  elsewhere  in  the 
opinion."     p.  181. 

Again : 

''The  forebearance  which  courts  of  co-ordin- 
ate jurisdiction,  administered  under  a  single 
system,  exercise  towards  each  other,  whereby 
conflicts  are  avoided,  by  avoiding  interference 
with  the  process  of  each  other,  is  a  principle  of 
comity,  with  perhaps  no  higher  sanction  than 
the  utility  which  comes  from  concord;  but  be- 
tween State  courts  and  those  of  the  United 
States  it  is  something  more.  It  is  a  principle  of 
right  and  of  law,  and  therefore,  of  necessity.  It 
leaves  nothing  to  discretion  or  mere  convenience. 
These  courts  do  not  belong  to  the  same  system, 
so  far  as  their  jurisdiction  is  concurrent;  and 
although  they  coexist  in  the  same  space,  tney  are 
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independent,  and  have  no  common  superior. 
They  exercise  jurisdiction,  it  is  true,  within  the 
same  territory,  but  not  in  the  same  plane;  and 
when  one  takes  into  its  jurisdiction  a  specific 
thing,  that  res  is  as  much  withdrawn  from  the 
judicial  power  of  the  other,  as  if  it  had  been  car- 
ried physically  into  a  different  territorial  sov- 
ereignty. To  attempt  to  seize  it  by  a  foreign 
process  is  futile  and  void.  The  regulation  of 
process,  and  the  decision  of  questions  relating  to 
it,  are  part  of  the  jurisdiction  of  the  court  from 
which  it  issues.  'The  jurisdiction  of  a  court,' 
said  Chief  Justice  Marshal,  'is  not  exhausted  by 
the  rendition  of  its  judgment,  but  continues  un- 
til that  judgment  shall  be  satisfied.  Many  ques- 
tions arise  on  the  process,  subsequent  to  the 
judgment,  in  which  jurisdiction  is  to  be 
exercised.".  . .  .Pages  182-183. 

"Property  thus  levied  on  by  attachment,  or 
taken  in  execution,  is  brought  by  the  writ  with- 
in the  scope  of  the  jurisdiction  of  the  court 
whose  process  it  is,  and  as  long  as  it  remains  in 
the  possession  of  the  officer  it  is  in  the  custody 
of  the  law.  It  is  the  bare  fact  of  that  possession 
under  claim  of  and  color  of  that  authority,  with- 
out respect  to  the  ultimate  right,  to  be  asserted 
otherwise  and  elsewhere,  as  already  sufficiently 
explained,  that  furnishes  to  the  officer  complete 
immunity  from  the  process  of  every  other  juris- 
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diction  that  attempts  to  dispossess  him."  p.  184. 
SENIOR  et  al.  vs.  PIERCE  et  al.     31  Fed. 
625. 


Cause  was  before  the  court  upon  the  application 
of  the  plaintiff  to  attach  Frank  Pierce  for  con- 
tempt. The  alleged  contempt  consisted  in  the  re- 
fusal of  Pierce  to  deliver  to  the  U.  S.  Marshal,  in 
obedience  to  the  command  of  a  writ  of  replevin  is- 
sued in  said  cause,  certain  spirituous  liquors,  valued 
at  about  $6000,  which  said  Pierce  had  seized  under 
the  Iowa  liquor  law,  under  a  warrant  issued  from  a 
justice  of  the  peace  court. 

The  court  said : 

"We  live  under  two  separate  and  distinct 
governments.  In  this  respect  our  situation  is 
peculiar,  since  there  is  not,  perhaps,  under  the 
sun,  another  people  subject  to  the  rule  of  more 
than  one  government.  While  neither  of  the  gov- 
enrments  over  us  is  absolutely  sovereign,  each 
is  clothed  with  certain  sovereign  powers,  to  be 
exercised  within  the  limits  of  the  fundamental 
law,  and  each  is  supreme  within  its  proper 
sphere.  One  of  the  most  difficult  problems  in 
our  polity  has  always  been  to  define  Uie  Innits 
of  our  two  governments  and  keep  each  in  its  true 
orbit.  There  are,  in  this  dual  system,  two  judic- 
ial organizations,  for  the  most  part  quite  inde- 
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pendent  of  each  other.  With  very  few  e.Tceptions 
there  is  no  appeal  from  one  of  these  jurisdic- 
tions to  the  other.  They  have  no  judicial  pow- 
er over  each  other ;  they  cannot  revise  each  oth- 
er's  judgments.  There  is  no  common  superior 
to  bring  their  decisions  into  harmony,  and  pre- 
vent conflict  between  them.  In  most  cases,  tlie 
courts  of  the  two  jurisdictions  exercTSe  concur- 
rent judicial  power.  They  are  employed  in  ad- 
ministering justice,  and  in  enforcing  the  same 
laws,  within  the  same  territorial  limits,  over  the 
same  persons  and  subject  matter.  It  is  mani- 
fest that  in  so  complex  a  judicial  system  there 
must  arise,  with  respect  to  both  persons  and 
property,  many  causes  of  conflicting  jurisdic- 
tion ;  and  it  were  needless  to  dwell  upon  the  in- 
tolerable mischiefs  which  must  have  resulted 
from  such  conflicts  if  they  had  not  been  averted 
by  a  wise  and  timely  course  of  judicial  decis- 
ions. The  danger  of  such  conflicts  has  been 
from  the  first  imminent;  and  yet,  the  courts, 
state  and  federal,  have  for  nearly  a  century  ex- 
ercised their  judicial  functions  side  by  side,  ov- 
er the  same  people  and  territory,  in  cases  mostly 
of  concurrent  jurisdiction,  with  but  little  dis- 
cord, warring  or  conflict. 

*'How  has  this  most  desirable  harmony  been 
attained?  We  owe  it  beyond  doubt  to  the  wis- 
dom of  the  supreme  court  of  the  United  States 
in  planting  deeply  in  our  legal  system  the  prin- 
ciple that  where  a  court  of   either   jurisdiction 
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has,  by  legal  process,  custody  of  persons  or 
property,  the  courts  of  the  other  jurisdiction 
shall  not  attempt  to  wi-est  such  persons  or  prop- 
erty from  the  court  first  obtaining  possession  of 
the  same.  Again  and  again  has  this  principle  been 
laid  down  by  the  supreme  court,  as  will  seen  by 
the  authorities  cited  below.  That  court  has  put 
its  decision  upon  the  ground  that  the  possession 
of  the  officer  of  a  court  under  legal  process  is 
the  possession  of  the  court,  and  that  an  attempt 
to  wrest  persons  or  property  from  the  custody  of 
the  officer  is  an  invasion  of  the  jurisdiction  of 
the  court."     Citing  cases.  Pages  626-627. 

The  coui-t  then  cites  and  quotes  from  decisions  of 
the  U.  S.  supreme  court,  and  continues: 

''Since,  then,  property  in  the  hands  of  an  of- 
ficer of  a  court  under  legal  process  is  to  be  con- 
sidered as  in  the  custody  of  the  court,  the  officer 
would  clearly  have  no  right  to  surrender  it  with- 
out the  order  of  the  court,  to  whom  he  owes 
obedience;  and  therefore  an  attempt  of  an 
officer  of  an  alien  jurisdiction  to  take 
the  property  out  of  the  possession  of  the 
officer  holding  it  must,  inevitably,  either 
prove  futile  or  lead  to  a  forcible  collision. 
Would  the  officer  in  possession  be  justified  in 
surrendering  the  property  at  the  mandate  of  a 
court  foreign  to  him,  and  without  any  power 
whatever  to  give  him  protection  against  the  or- 
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ders  of  his  own  court  ?  Would  it  not  be  his  du- 
ty to  resist  by  force  the  attempt  of  an  officer 
of  a  different  jurisdiction  to  take  the  property 
from  his  custody?  Can  the  officer  in  possess- 
ion be  required  to  determine  for  himself,  in  ad- 
vance of  the  judgment  of  his  own  court  and  of 
the  court  from  which  the  writ  of  replevin  issues, 
the  right  of  the  plaintiff  suing  out  a  replevin 
from  an  alien  jurisdiction  to  the  property  in  dis- 
pute, and  the  authority  of  the  officer  serving 
the  writ  of  replevin  to  seize  and  take  the  prop- 
erty? And  can  an  officer  be  adjudged  to  be  in 
contempt,  and  punished  for  his  disobedience  to 
the  process  of  an  alien  jurisdiction,  while  acting 
in  obedience  to  the  command  of  his  own  court, 
in  refusing  to  deliver  up  property  which  he 
holds  as  the  mere  custodian  of  that  court?" 

"The  state  and  federal  courts  of  original 
jurisdiction  are  independent  of  each  other. 
They  are  equal  in  power  and  dignity.  The 
courts  of  one  jurisdiction  have  no  authority  or 
right  whatever  to  command  or  coerce  the  courts 
of  the  other  jurisdiction.  How,  then,  could  the 
federal  court  take  property  from  the  custody  of 
the  state  court,  against  its  consent,  without  the 
use  of  actual  force?  But  if  one  jurisdiction 
may  use  force,  why  not  the  other  ?  Why,  if  the 
federal  court  may  exert  force  to  take  property 
from  the  possession  of  a  state  court,  ma;y  not  tne 
latter,    in    its    turn,    wrest  property  from  the 
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federal  court  by  the  same  means?     Nothing  is 
more  evident  than  that  v;hatever  a  federal  court 
may  lawfully  do    to    take    property   from   the 
state  court  the  latter  may  also,  in  like  circum- 
stances, do  to  withdraw  property  from  the  pos- 
session of  a  federal  court.     This  power,  if  it  ex- 
ists, must  be  reciprocal.     It  cannot,  in  the  na- 
ture of  things,  be  one-sided  and  exclusive  in  the 
federal  courts.     It  would  be  most  unreasonable 
for  the  federal  courts  to  assert  and  exercise  a 
power  of  seizing  property  in  the  custody  of  a 
state  court,  and  deny  to  state  courts  of  co-equal 
power  authority  to  interfere    in    like    manner 
with  the  possession  of  property  held  by  a  fed- 
eral court.     The  federal  tribunals  would  there- 
fore but  for  the  principle  of  mutual  non-inter- 
ference, be  exposed  to  an  invasion  of  their  juris- 
diction by  the  state  courts,  which  they  are  cer- 
tainly neither  ready  nor  willing  to  permit.     The 
evil  conseuences  flowing  from  the  interference 
of  the  two  jurisdictions    with   their    respective 
rights  of  possession  w^ould  by  no  means  end  with 
the  scenes  of  \dolent  collision  which  must  inevi- 
tably occur.     The  taking  of  the   possession    of 
the  property  by  one  court  from  another  would 
not  in  the  slightest  degree  affect  the  jurisdic- 
tion of  the  latter  to  hear    and    determine    the 
controversy  between  the  parties.      The  invaded 
court  could  not  be  prevented  from  proceeding 
to  judgment  upon  the  subject-matter  of  the  suit. 
Hence  would  inevitablv  arise  divers  and  con- 
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flicting  judgments  by  two  courts  of  concurrent 
jurisdiction  upon  the  same  controversy,  and 
property,  within  the  same  territorial  limits, 
without  any  common  superior  tribunal  to  settle 
and  adjust  the  conflicting  rights  and  titles  thus 
created.  Thus,  by  the  judgment  of  a  court  of 
one  jurisdiction,  the  right  of  property  might  be 
established  in  one  suitor,  while,  by  the  decision 
of  a  court  of  the  other  jurisdiction,  the  title 
might  be  adjudged  to  his  adversary;  and  the 
right  of  either  party  would  be  made  to  depend 
upon  the  forum  in  which  it  should  happen  to  be 

challenged The  case  was  appealed  from 

the  judgment  of  the  justice  of  the  peace  to  the 
state  district  court,  and  the  property  is  now, 
therefore,  in  the  custody  of  that  court.  How 
is  this  court  to  obtain  possession  of  it  without 
the  consent  of  the  state  district  court,  unless  by 
a  resort  to  force  to  wrest  it  from  the  custody  of 
the  officer  of  that  court?  Suppose  we  decide 
that  the  proceeding  was  irregular,  and  the  seiz- 
ure without  warrant  of  law,  and  void,  and  sup- 
pose the  state  court  shall  hold  just  the  contrary, 
how  is  the  conflict  of  judgment  between  us  to 
be  settled?  And,  if  one  court  or  the  other 
shall  not  yield,  how  is  a  collision  of  force  to  be 
avoided?  Why  should  the  state  court,  which 
first  got  possession  of  the  property  and  the  con- 
troversy, yield  to  the  claim  of  jurisdiction  by 
this  court?  By  what  right,  law,  or  authority, 
can  this  court   claim   superiority   to   the  state 
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court,  or  any  paramount  competency,  to  hear 
and.  determine  the  matter  at  issue? 

"Inasmuch  as  the  very  purpose  of  non-inter- 
ference is  to  prevent  a  conflict  between  the  two 
jurisdictions,  I  can  see  no  difference  in  the  ap- 
plication of  the  principle  whether  the  question 
to  be  decided  by  the  two  courts  is  one  of  juris- 
diction, or  of  mere  property  right,  the  jurisdic- 
tion being  conceded.  The  state  court  must 
needs  decide  for  itself  whether  or  not  the  seiz- 
ure proceeding  was  illegal.  There  is  no  other 
tribunal  with  competent  authority  to  decide  this 
question  for  the  state  court.  If  the  federal 
court  may  decide  the  question  of  the  regularity 
of  the  seizure  and  jurisdiction  adversely  to  the 
state  court  and  proceed  to  take  the  property 
from  its  custody  by  force,  why  may  not  the 
state  court  reciprocally,  in  any  parallel  case,  de- 
cide the  same  questions  when  property  is  in  our 
custody,  and  proceed  by  writ  of  replevin  to  dis- 
possess the  marshal?  But  assuredly,  if  the  fed- 
eral court  were  in  possession  by  legal  process,  it 
would  not  permit  the  state  court  to  decide  the 
question  of  jurisdiction  and  wrest  the  property 
from  our  control.  The  only  safe  and  legitimate 
course  for  the  suitor  is  to  pursue  his  remedy  by 
some  proper  ancillary  proceeding  in  the  court 
first  obtaining  jurisdiction,  and  take  his  appeal, 
if  not  satisfied,  to  the  final  justice  of  the  sup- 
reme court  of  the  state,  or  of  the  United  States, 
as  the  case  may  require.    It  will  not  do  for  the 
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suitor  to  assume  that  lie  cannot  obtain  justice  in 
one  jurisdiction  or  the  other.  But  in  all  events, 
it  is  infinitely  better  that  injustice  should  be 
done  and  suffered  in  particular  cases  than  that 
a  course  of  proceeding  should  be  sustained 
fraught  with  all  the  evils  of  conflicting  judg- 
ments and  forcible  collisions  between  the  two 
independent  jurisdiction."  P.  626-632. 

TEFT  WELLER  &  CO.  vs.  STERNBERG  & 
LOWENHERZ  5  L.  R.  A.  221 —Fed — 

Bills  by  complainants  against  defendants,  an 
insolvent  firm,  and  J.  G.  Barnes,  sheriff  of  Mus- 
cogee County,  and  creditors  of  the  firm,  for  an  in- 
junction, receiver,  etc.  to  take  charge  of  the 
assets  of  said  firm  then  in  the  custody  of  a  state 
court,  and  in  charge  of  the  said  sheriff,  an  officer  of 
the  court.  The  court  after  citing  and  quoting  from 
the  decisions  of  the  U.  S.  Supreme  court  says : 

''In  a  case  like  that  before  the  court,  the 
court  first  taking  jurisdiction  of  the  substance 
of  the  litigation  should  dispose  of  all  the  inci- 
dents. It  is  true  that  there  will  be,  doubtless, 
a  balance  of  some  amount  in  the  hands  of  the 
sheriff  after  the  more  important  liens  there 
depending  are  satisfied;  and,  this  court  might 
be  justified,  by  the  letter  of  the  law,  in  appoint- 
ing a  receiver,  to  whom  the  sheriff  would  ac- 
count for  such  balance.  This,  however,  would 
not  accord  with  that  spirit  of  absolute  reserve, 
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which  in  the  matters  of  concurrent  jurisdiction, 
should  mark  the  action  of  the  courts  of  the 
United  States  toward  the  state  courts.  The 
superior  court  of  Muscogee  county  has  the 
same  power  to   dispose    of   all   the   matters   in  If 

litigation  that  would  obtain  here.  It  is  there- 
fore presumably  unnecessary,  were  it  otherwise 
seemly  and  appropriate,  to  go  forward  and 
grant  the  extraordinary  relief  sought."  Page 
225. 

TUCK  vs.  MANNING  et  al  and  Tuck,  Peti- 
tioner in   HOLMES   vs.    SAME   and   SOPER   vs 
Same,  5  L.  R.  A.  666,  (22  N.  E.  1001.) 

Tuck,  the  plaintiff  and  petitioner,  when  he 
filed  his  bill  and  petitions,  held  a  promissory  note 
signed  by  Manning,  and  he  brought  the  suit  in 
equity  against  Manning  and  Jolin  Noble,  the  clerk 
of  this  court,  to  reach  and  apply  to  the  payment  of 
this  note  the  right,  title  and  interest  of  Manning  in 
certain  sums  of  money  which  had  been  paid  into 
court  by  the  plaintiffs  in  two  suits  named  in  the 
bill,  in  which  Manning  is  a  party  defendant.  The 
plaintiff  also  filed  petitions  in  these  two  suits  ask- 
ing that  the  payment  of  money  to  Manning  by  the 
clerk  might  be  stopped,  and  that  he  might  have  such 
relief  as  he  was  entitled  to.  These  sums  of  money 
were  and  are  held  by  Noble  as  clerk,  subject  to  the 
order  of  the  court  in  the  suits  respectively  in  which 
they  were  paid  in;  and  decrees  have  been  entered 
in  the  suits,  ordering  portions  of  the  sums  to  be 
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paid  to  Manning,  but  the  payments  to  Mm  have 
not  yet  been  made.  Some  time  after  the  bill  and 
the  petitions  were  filed  the  plaintiff  recovered 
judgment  in  the  supreme  court  of  New  York 
against  Manning  on  his  promissory  note  in  a  suit 
which  was  pending  when  the  bill  and  petitions 
were  filed,  and  he  was  permitted  to  amend  his 
bill  by  setting  out  this  judgment.  The  court,  by 
Field,  J.  says: 

"The  custody  which  Mr.  Noble  has  of 
the  money  is  the  custody  of  the  court  and  he 
must  obey  the  orders  of  the  court  made  in  the 
suits  respectively  in  which  the  moneys  have 
bee  deposited,  and  he  cannot  be  made  a  party 
to  independent  proceedings  either  in  this  court 
or  in  any  other  whereby  the  disposition  to  be 
made  of  the  moneys  can  be  affected  or  con- 
trolled. Columbian  Book  Co.  vs.  De  Golyer, 
115  Mass.  67 :  Jones  vs.  Jones.  1  Bland.  Ch.  443  ; 
Wilder  vs.  Bailey,  3  Mass.  289;  Drake,  At- 
tachm.  Sec.  257."     Page  666. 

D.  B.  MARTIN  CO.  vs.  SHANNONHOUSE, 
203  Fed.  517. 

Motion  made  by  plaintiff  to  order  the  payment 
to  it  of  money  in  the  registry.  It  appears  from 
the  record  and  affidavits  filed :  That  at  the  October 
term,  1912,  of  this  court,  at  Elizabeth  City,  Plain- 
tiff recovered  judgment  against  the  defendant  for 
the  sum  of  about  $2100.  That  on  or  about  the  16th  day 
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)f  January,  1913,  defendant  paid  to  the  deput}^ 
3lerk  at  Elizabeth  City  the  full  amount  of  the  judg- 
nent  and  the  costs  taxed  against  him.  That  soon 
ifter  the  pa3T:nent  of  said  amount  the  sheriff  of 
Pasquotank  county  served  upon  the  deputy  clerk 
I  warrant  of  attachment  sued  out  of  the  superior 
^ourt  of  Perquimans  county  in  an  action  pending 
n  said  court,  wherein  the  defendant  H.  T.  Shan- 
lonhouse  is  plaintiff,  and  plaintiff  D.  B.  Martin 
Ilompany  is  defendant.  The  money  was  in  his 
lands  at  the  time  said  warrant  was  served  upon 
laid  deputy  clerk.  It  had  not  been  deposited  by 
dm.  He  made  with  the  sheriff  an  arrangement 
hat  the  money  should  be  deposited  in  the  bank  in 
he  joint  name  of  himseilf  and  said  sheriff  for  the 
)urpose  of  protecting  both  officers  and  to  await 
he  determination  of  the  attachment  proceedings. 
r*laintiff  demanded  of  said  deputy  clerk  that  he 
)ay  to  it  the  said  money,  which  demand  was  re- 
'used  for  the  reason  that  the  same  had  been  at- 
ached  in  his  hands.  Plaintiff,  upon  notice  to  de- 
'endant,  moves  the  court  to  order  the  deputy  clerk 
0  pay  over  to  it  the  said  money  notwithstanding 
he  service  upon  him  of  the  warrant  of  attachment. 
Wie  court  says : 

Connor,  District  Judge. 

"Before  disposing  of  the  question  as  to 
whether  the  money  in  the  hands  of  the  clerk 
was  subject  to  attachment,  it  will  be  well  to 
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direct  the  attention  of  the  clerk  and  his  deputies 
to  the  statutory  provisions  prescribing  their 
duty  in  regard  to  funds  coming  into  their  hands 
by  virtue  of  judgments  or  decrees  of  the  court : 

"  'All  moneys  paid  into  any  court  of  the 
United  States,  or  received  by  the  officers 
thereof,  in  any  cause  pending  or  adjudicated  in 
such  court  shall  be  forthwith  deposited  with 
the  Treasurer,  an  assistant  treasurer,  or  a  des- 
ignated depository  of  the  United  States,  in  the 
name  and  to  the  credit  of  such  court.'  Rev.  St. 
995,  U.  S.  Comp.  St.  1901,  p.  711,  5  Fed.  813. 
Ann.  70,  Fagan  vs.  Cullen  (c.c.)  28    Fed.   843. 

"It  is  further  provided  that : 

"  'Ko  money  deposited  as  aforesaid  shall 
be  withdrawn  except  by  order  of  the  judge  or 
judges  of  said  courts  respectively,  in  term  or 
in  vacation  to  be  signed  by  such  judge  or 
judges,  and  to  be  entered  and  certified  of  rec- 
ord by  the  clerk;  and  every  such  order  siiaU 
state  the  cause  in,  or  account  from  whicli,  it  is 
dravTi.'  Id.  Sec.  996. 

"It  was  the  uniform  custom  of  the  several 
clorks  in  this  district,  and  since  the  enact- 
ment of  the  Judicial  Code,  is  now  the  custom 
of  the  clerk  and  his  deputies,  to  immediately 
deposit  money  coming  into  their  hands  as 
directed  by  the  statute.  The  deputy  clerk  at 
Eliazbeth  City,  supposing  some  other  and  dif- 
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ferent  duty  under  the  circumstances,  deposited 
the  money  to  the  joint  credit  of  the  sheriff  and 
himself.    In  this  he  was  in  error.    Under  any 
circumstances,  assuming  that  the  money  paid 
to  him   in   satisfaction   of  the   judgment   was 
subject  to  attachment,   or  himself  to  garnish- 
ment, the  sheriff  had  no  authority  to  take  the 
money  from  his  possession,  or  interfere  with 
him  in  the  discharge  of  his  official  duty,  as 
prescribed  by  the  statute     ....     An  order 
will  be  drawn  directing  the   deputy   clerk  to 
forthwith  deposit  the  amount  received  by  him 
from  defendant   Shannonhouse  on  account  of 
the  judgment  recovered  by  the  plaintiff  herein 
in  the  depository  designated  for  that  purpose. 
A  copy  of  said   order   delivered  to   the   bank 
in  which  it  is  now  deposited  will  be  sufficient 
authority  for  the  withdrawal   of  the   amount 
and  its  deposit  as  herein  directed  ....  The 
question  then  arises.  Is  the  money  deposited  in 
the  depository  designated  by  law  to  the  credit 
of    the    court    subject    to    attachment    by    the 
sheriff  of  Pesquotank   county?     The   decision 
of  this  question  does  not  call  into  controversy 
or  involve  the  validity  of  the  process  of  the 
state  court.     This  court  has  not  any  such  au- 
thority or  power. 

"The  sole  question  is  whether  the  monev 
in  the  custody  of  this  court  is  subject  to  be 
attached  or  this  court's  control  of  it,  in  any  de- 
gree, affected  by  the  action  of  the  sheriff  in 
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respect  to  tlie  warrant  of  attachment.  The 
warrant  did  not  direct  the  sheriff  to  levy  upon, 
or  attach,  this  specific  money,  but  only  the 
property  of  the  defendant  in  his  county.  The 
power  and  duty  of  a  court  to  decide  for  itself 
whether  property  in  its  possession  or  under  its 
control  can  be  taken  from  it  by  process  issuing 
from  another  court  is  essential  to  its  right  and 
duty  to  administer  to  its  suitors  such  remedy, 
as  according  to  the  law  they  may  be  entitled, 
and  to  enforce  its  judgments.  Chief  Justice 
Marshal,  in  Wayman  vs.  Southard,  10  Wheat. 
1,  6  L.  ed.  253,  says: 

"  'The  jurisdiction  of  a  court  is  not  ex- 
hausted by  the  rendition  of  its  judgment, 
but  continued  until  that  judgment  shall  be 
satisfied.  Many  questions  arise  on  the 
process  subsequent  to  the  judgment,  in 
which  jurisdiction  is  to  be  exercised.' 

*'It  is  therefore  generally  held  that  property 
in  custodia  legis  is  not  subject  to  attachment.  3 
Stand.  Enc.  Pro.  280.  The  question  presented 
here  has  been  decided  in  a  well  considered  opin- 
ion in  which  all  of  the  decided  cases  ar  cited,  by 
District  Judge  Waddill,  of  the  Eastern  District 
of  Virginia.  In  Corbitt  vs.  Farmers  Bank  (0. 
C.)  114  Fed.  602,  he  says: 

*'  'The  position  taken  by  counsel  for  com- 
plainant, that  the  court,  having  entered  its  final 
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order  in  respect  to  the  money  in  question,  had 
exhausted  its  jurisdiction  over  the  same,  and 
that  such  funds  then  remain  subject  to  seizure 
by  attachment  or  other  legal  process,  as  any 
other  property  belonging  to  defendant  bank,  is 
equally  fallacious.  A  conclusion  in  favor  of  par- 
ties litigant,  to  any  controversy,  would  be  bar- 
ren of  good,  if  the  court  rendering  the  decision 
was  powerless  to  cause  its  decrees  and  orders  to 
be  put  into  operation  and  duly  executed;  and 
such  a  result  as  to  money  in  the  court's  own 
registry  would  indeed,  leave  it  in  a  helpless  and 
pitiable  plight.' 

''As  clearly  and  forcibly  pointed  out  by 
Judge  Waddill,  to  hold  otherwise  would  result 
in  unseemly  conflicts  between  state  and  Feder- 
al courts,  involve  their  officers  and  suits  in 
difficult  and  frequently  doubtful  questions  and 
result  in  endless  confusion.  The  courts  gener- 
ally hold  that  to  permit  funds  in  their  posses- 
sion to  be  subject  to  attachment  would  be  con- 
trary to  public  policy.  Clark  vs.  Shaw,  26  Fed. 
356;  In  re  Forsyth,  78  Fed.  296. 

*'  ....  The  statute  of  North  Carolina  di- 
rects that  money  paid  to  the  clerk  shall  be  paid 
by  him  'to  the  party  entitled  to  receive  it,' 
whereas,  money  paid  to  the  clerk  of  the  Federal 
court  is  to  be  deposited  by  him  in  the  depository 
designated  to  the  credit  of  the  court,  and  can 
only  be  drawn  out  'by  the  order  of  the  court.  It 
remains  under  the  control  of  the  court,  and   is 
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not  subject  to  the  orders  or  process  of  any  oth- 
er jurisdiction.  The  deputy  clerk  should  not 
have  cancelled  the  judgment.  His  sole  author- 
ity in  the  premises  was  to  receive  the  money 
and  deposit  it,  as  directed.  The  application  and 
disposition  of  it  could  be  made  only  by  the 
court. ' ' 

Pages  518-521. 

Reinhold  vs.  Olof  Hansson.  169  111.  App.  Ct. 
Rep.  334. 


Reinhold  filed  his  bill  in  the  Superior  Court 
against  Hansson  and  others  to  foreclose  a  trust 
deed.  During  pendency  of  suit,  money  due  was 
paid  into  court.  Thereupon  the  suit  was  dismissed 
without  mentioning  to  whom  the  money  should  be 
paid  and  plaintiff  appealed. 

The  Court  said: 

*' Complaint  is  made  because  the  decree  fails 
to  direct  the  payment  of  the  money  to  appell- 
ant. This  complaint,  made  as  justifying  this  ap- 
peal, is  more  chimerical  than  substantial.  The 
money,  having  been  paid  to  the  clerk  with  the 
knowledge  and  sanction  of  the  court,  became  a 
fund  custodia  legis,  to  be  paid  out  upon  the  or- 
der of  the  court.  Hammer  vs.  Kaufman,  39 
111.  87,  Ferguson  vs.  Sutphon,  8  111.  547. 

''Upon  motion  in  the  court  below  appellant 
might  readily  have  procured  an  order  directing 
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the  clerk  to  pay  the  money  to  him,  and  thereby 
avoided  this  appeal.  If  the  attention  of  the 
court  had  been  directed  to  the  failure  of  the  de- 
cree to  award  the  payment  of  the  money  to  ap- 
pellant, the  decree  would,  doubtless,  have  been 
so  drafted  as  to  accomplish  that  result." 
Page  336. 

First  Nat.  Bank  vs.  Londonderry    Mining  Co. 
114  Pac.  (Col.)  313. 

In  a  suit  concerning  the  ownership  of  ores,  it 
was  ordered  that  the  proceeds  of  such  ores  be  plac- 
ed in  the  registry  fund  of  the  court,  and  that  the  clerk 
deposit  the  fund  in  some  bank  which  should  be  re- 
quired to  give  a  bond.  Thereafter  an  order  was  en- 
tered that  the  moneys  on  deposit  be  equally  divided 
between  the  parties,  and  the  parties  filed  a  petition 
which  resulted  in  an  order  against  the  bank  to  show 
cause  why  it  should  not  pay  a  specified  sum.  The 
bank  filed  an  answer,  and  a  trial  was  had  which 
resulted  in  the  entry  of  judgment  against  the  bank. 
The  bank  contended  that  there  was  no  jurisdiction, 
in  that  it  was  not  a  party  to  the  action,  and  not 
bound  by  any  orders  others  than  the  one  to  show 
cause  and  that  the  action  must  be  on  the  bond  of 
the  bank,  and  its  sureties,  wherein  a  summons  must 
issue  in  the  name  of  the  people  and  that  there  was 
no  statute  authorizing  a  judgment. 

The  court  snid: 

*'The  first  question  necessary  to  determine 
pertains  to  the  jurisdiction  of  the  court.     It  is 
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claimed  that  the  bank  was  not  a  party  to  the 
action,  and  hence  was  not  bound  by  any  orders  of 
the  court  made  in  the  case  other  than  that  to 
show  cause;  and,  further,  that  if  funds  claimed 
by  both  parties  to  the  suit  were  deposited  in  the 
bank,  it  was  the  direct  interest  of  such  parties 
as  against  the  bank  and  which  can  only  be  en- 
forced by  an  independent  action  upon  their 
part.  It  is  further  contended  that  such  action 
must  be  upon  the  bond  of  the  bank  and  its  sure- 
ties, wherein  a  summons  must  issue  and  run  in 
the  name  of  the  people,  etc.  and  that  there  is  no 
statute  authorizing  a  judgment,  or  decree,  or 
motion,  etc.  These  assignments  are  not  well 
taken.  If  it  is  true,  as  alleged,  that  there  are 
no  statutory  provisions  regulating  or  providing 
for  judgment  by  motion  or  citation  in  this  class 
of  cases,  none  are  needed.  It  is  a  jurisdiction 
existing  and  which  has  been  exercised  from 
time  immemorial.  The  funds  borrowed  were 
in  the  custody  of  the  court  and  the  bank  which 
came  into  court  and  borrowed  this  money  with 
knowledge  of  the  conditions  under  which  it  was 
acquired  made  itself  a  quasi  --^y  to  the  action 
and  was  subject  to  the  orders  and  decrees  of 
the  court;  and  is  esto"nr)ed  to  deny  that  it  had 
not  become  such  a  quasi  patry  to  the  suit.  In 
such  case  it  was  not  necessary  that  a  separate 
suit  should  be  brought;  in  fact,  under  repeated 
decisions  of  the  federal  courts,  and  in  some 
states  where  the  question  has  been  passed  upon, 
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it  is  held  that  no  separate  or  outside  suit  could 
have  been  brought  to  disturb  these  funds." 
Pages  314-315.     Citing: 

Corbitt  vs.  Farmers  Bank  et  al,  114  Fed.  602. 
Jones  vs  Merchants  Nat.  Bank,  76  Fed.   683, 

35  L.  R.  A.  698. 
Allen  vs  Gerard,  21  R.  I.  467,  44  Atl.  592,  49 

L.  R.  A.  351,  79  Am.  St.  R.  816. 
Tuck  vs.  Manning,  150  Mass.   211,  22  N.   E. 
1001,  5L.  R.  A.  666. 


"In  addition,  the  bank  appeared  and  de- 
fended the  action,  of  which  it  had  proper  no- 
tice. A  citation  was  issued  and  served  upon  it 
to  appear  and  show  cause  whj^  it  should  not  pay 
this  money.  This  it  did  by  written  pleadings 
the  same  as  though  summons  had  been  served 
upon  it.  A  trial  was  had  upon  the  very  issue 
herein  involved  in  which  it  appeared  and  of- 
fered its  e^ddence  and  presented  arguments  by 
its  counsel  upon  the  merits  of  the  controversy. 
None  of  its  rights  in  this  respect  are  com- 
plained of.  The  practice  was  complied  with  the 
same  as  though  it  had  been  a  party  to  the  orig- 
inal case.  For  the  purposes  of  the  disposition 
of  these  funds  pertaining  to  which  the  bank  was 
a  quasi  party  to  the  action,  the  court  had  juris- 
diction to  render  a  judgment  against  it.  Uhl 
vs.  Vohlmann,  52  App.  Div.  455,  65  N.  Y.  Supp. 
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197,  Vaughn  vs.  Tealey,  39  S.  W.  868,  Fisher  vs. 
Cunningham,  58  S.  W.  399."    Page  315. 

CORBITT   VS.     FARMERS     BANK    OF 
DELAWARE  et  al.  114  Fed  602. 

''The  question  presented  by  the  motion  to 
abate  the  attachment  in  this  cause  is  whether 
moneys  paid  into  court  pending  litigation  in 
regard  theerto,  and  placed  by  order  of  the 
court  in  its  registry  or  some  other  des- 
ignated depository,  pursuant  to  law  are 
the  subject  of  attachment  enimating  from 
another  court.  This  question  is  one  of  import- 
ance, as  it  not  only  affects  the  orderly  adminis- 
tration of  justice  in  the  several  courts,  but  goes 
further,  and  tends,  as  in  this  case,  to  thwart  and 
annul  the  carrying  out  of  the  court's  judgment, 
in  a  case  fully  litigated,  with  the  parties  in  in- 
terest before  it.  Money  paid  into  the  registry 
of  the  court,  pursuant  to  law,  can  only  be  with- 
drawn therefrom,  by  the  very  terms  of  the  act 
of  congress  providing  for  the  deposit  'by  the 
order  of  the  judge,  or  the  judges  of  said  court, 
respectively,  to  be  signed  by  such  judges,  or 
judges,  and  to  be  entered  and  certified  of  record 
by  the  clerk.'  When  a  court  causes  funds  to 
be  so  placed  in  its  registry,  they  are  to  the  credit 
of  the  court  itself,  there  placed  and  held,  to  the 
end  that  its  decrees  and  orders  in  respect  there- 
to may  be  obeyed  and  carried  out  in  accordance 
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with  its  judgment  rendered;  and  no  court,  other 
than  one  having  a  supervisory  power  over    the 
acts  of  such  court,  can  hy  any  act  of  its  own,   or 
any  decree,  order,  or  process  emanating  from  it, 
except  with  its  leave,  assert  any  claim  to,  or  se- 
cure any  right  in  or  lien  upon   such  funds,   so 
long  as  the  same  remain  under  its  control.    To 
entertain  a  contrary  doctrine  to  this  would  not 
only    work     untold     mischief     and     delay     in 
legal    poceedings,     but    would    result    in    in- 
numerable     conflicts      between      the      courts 
themselves;       and       the       consequce        would 
be      that      funds      once      paid       into       court 
with  a  view  of  having  the  rights  of  parties  liti- 
gant thereto  adjusted  and  determined,    instead 
of  being  disposed  of  by  the  termination  of    the 
particular  controversy,  would  be  involved  in  an 
endless  chain   of   litigation.     This   subject   has 
been  before  the  courts,    state   and   federal,   too 
frequently   to    admit   now   of   serious   cavil   or 
doubt."     Page  603-604. 

"The  position  taken  by  counsel  for  com- 
plainant, that  the  court,  having  entered  its  fin- 
al order  in  respect  to  the  money  in  question,  had 
exhausted  its  jurisdiction  over  the  same,  and 
that  such  funds  then  rpmain  subject  to  seizure  by 
attachment  or  other  legal  pro<-ess,  as  any  other 
property  belonging  to  the  defendant  bank,  is 
eounllv  fallaciou.s.  A  conr^lusion  in  favor  of 
parties  litigant  to  any  controversy  would  be  bar- 
ren of  good,  if  the  court  rendering  the  decision 
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was  powerless  to  cause  its  decrees  and  orders  to 
be  put  into  operation  and  duly  executed;  and 
such  a  result,  as  to  moneys  in  the  court's  own 
registry,  would,  indeed,  leave  it  in  a  helpless 
and  pitiable  plight." 

To  same  effect   see  Shelton  vs.  Wolthausen,    69 
Atl.  1030,  1031. 

GREGORY  vs.   MERCHANT'S   NATION- 
AL BANK,  (Mass.)  50  N.  E.  520. 

Bill  in  equity  to  obtain  from  defendant  bank  a 
sum  of  money  received  on  deposit,  amounting  to 
$18,820,  which  was  the  proceeds  of  a  promissory  note 
to  which  the  plaintiff  contends  that  he  was  entitled. 
The  note  was  claimed  by  other  parties.  A  suit  at 
law  upon  it  was  pending  in  the  circuit  court  of  the 
United  States  for  the  First  circuit,  and  a  suit  in 
equity  was  pending  in  the  same  court  to  determine 
the  rights  of  the  respective  claimants  to  it.  Tliere 
was  also  a  submission  to  arbitration  in  pais,  by  the 
parties  to  the  suit  in  equity,  of  the  questions  arising 
in  that  suit,  and  on  award  under  the  submission,  the 
effect  of  which  was  in  dispute.  In  this  situation  it 
was  agreed  by  the  claimants  of  the  note  that  it 
should  be  delivered  to  John  G.  Stetson,  v/ho  was  at 
that  time  the  clerk  of  the  circuit  court  of  the  United 
States  for  the  First  circuit,  to  be  retained  by  him 
subject  to  the  joint  order  of  the  counsel  of  the  re- 
spective claimants.  Afterwards  an  order  was  en- 
tered by  the  court  in  said  suit   in  equity,   requiring 
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Mr.  Stetson  to  file  the  note  in  the  action  at  law  above 
referred  to,  and  directing  the  maker  of  the  note,  the 
defendant  in  that  action,  upon  and  after   the   entry 
of  the  judgment  therein,  as  follows-     ''To  pay  into 
the  registry  of  this  court  the  amount  of  said  judg- 
ment .  .  and  that  said  amounts  be  held  subjiect  to  the 
rights  of  the  parties  claiming  said  note,  and  to  abide 
the  decision  of  the  court  in  this  cause."     Thereupon 
Mr.  Stetson  filed  the  note   in   court  in   accordance 
with  the  order.     Judgment  was  entered  in  the  action 
at  law  upon  the  note  for  the  sum  of  $18,879.96,  and 
the  defendant  in  the  action  paid  into  court  that  sum 
in  satisfaction  of  the  judgment.     On  the  same  day, 
Mr.  Stetson,  the  clerk  of  the  court,  took   the  money 
and  deposited  it  with  the  defendant   bank  and   re- 
ceived from  the  bank  a  pass  book  in  the  usual  form, 
which  showed  that  the  money  was  deposited  by   the 
court  in  case  No.  2435,  Jones  vs.  Swift,  which  were 
the  number  and  name  of  the  action    at  law.       All 
these  facts  are  set  out  in  the  bill.     A  demurrer  to 
the  bill  was  sustained,  and  case  appealed. 

The  court  then  cites  Rev.  Stat,  of  the  U.  S.   See. 
995,  996. 

The  court  says: 

''While  the  bill  does  not  expressly  state 
that  the  defendant  bank  is  a  designated  deposi- 
tory of  the  U.  S.  and  that  the  money  was  depos- 
ited by  the  clerk  in  accordancemth  his  legal 
duty  under  he  statute  after  the  money  had  been 
paid  into  court,  the  averments  of  the  bill  warrant 
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other  legal  inference.  It  is  well  settled  that 
the  direct  legal  liability  of  a  bank  for  money  de- 
posited subject  to  withdrawal  by  check  is  only 
to  the  depositor.  Carr  vs.  Bank,  107  Mass.  45; 
Bank  vs.  Millard,  10  Wall.  152,  Bank  vs.  Dodge, 
124  IT.  S.  333.  It  is  equally  clear  that  if  one 
seeks  by  a  bill  in  equity  to  establish  a  trust  in  a 
deposit  in  a  bank,  and  to  set  up  a  title  adverse  to 
the  depositor,  the  depositor  is  a  necessary  par- 
ty to  the  suit.  To  a  suit  in  equity  which  has  f on 
its  object  the  disposal  of  any  trust  fund,  all 
known  claimants  of  the  fund  must  be  made  par- 
ties.   Williams  vs.  Bankhead,  19  Wall.  563. 

'' The  money  claimed  in  this  case  Avas  de- 
posed by  the  circuit  court  of  the  United  States 
and  is  held  by  the  defendant  bank  subject  to 
withdrawal  only  upon  an  order  of  one  of  the 
judges  of  that  court.  It  is  quite  clear  that  no 
proper  inquiry  could  be  made  in  regard  to  the 
ownership  of  the  fund  without  making  the  judg- 
es of  the  court  parties.  But  the  objection  to  the 
bill  lies  deeper  than  this.  The  money  was  paid 
into  court  under  an  order  of  court,  and  was 
held  by  the  court  in  custodia  legis.  Whether 
the  order  under  which  it  was  paid  was  properly 
or  improperly  made  cannot  be  determined  up- 
on a  proceeding  to  obtain  the  money  in  another 
court.  The  circuit  court,  by  virtue  of  the 
pending  suit  in  equity,  had  jurisdiction  of  the 
subject  and  of  the  parties.  No  other  court  has 
jurisdiction      of      any      question      pertaming 
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to  the  disposition  of  the  money  wMch 
is  held  by  that  court.  Claims  upon 
the  moneys  are  to  be  made  in  that  court  and 
to  be  heard  and  determined  there.  This  was 
held  in  Gregory  vs.  Bank,  76  Fed.  683,  22  C.  C. 
A.  483,  a  suit  brought  to  obtain  this  same 
money.  Any  other  doctrine  would  be  at  vari- 
ance with  the  right  of  control  of  its  own  busi- 
ness which  inheres  in  every  court  of  justice, 
and  would  cause  uncertainty  and  confusion  in 
the  determination  of  legal  rights.  It  is  plain 
that  this  suit  cannot  be  maintained,  because  the 
judges  of  the  United  States  court  are  not  par- 
ties to  it,  and  because  this  court  has  no  jurisdic- 
tion to  make  them  parties  in  a  case  of  this  kind, 
or  to  adjudicate  upon  questions  which  are  prop- 
erly cognizable  only  in  that  court.  Tuck  vs. 
Manning,  150  Mass,  211.  22  N.  E.  1001,  Book  Co. 
vs.  De  Golyer,  115  Mass.  67.  Whether  the  bill 
is  fatally  defective  for  want  of  other  parties,  on 
grounds  intimated  in  Gregory  vs.  Stetson,  133 
U.  S.  579,  10  Sup.  Ct.  422,  another  suit  to  ob- 
tain possession  of  the  proceeds  of  this  note,  it 
is  unnecessary  to  determine."    P.  521-522. 

GREGOI^Y  VS.  BOSTON  SAFE  DEPOS- 
IT &  TRUST  CO.  53  N.  E.  889. 


Suit  by  Gregory  against   defendant.     It   appears 
that  a  suit  in  equity  was  pending  in  the  circuit  court 


54 

of  the  U.  S.  for  the  first  Circuit  involving  the  own- 
ership of  two  promissory  notes.  One  of  these 
notes,  which  was  for  $20,334.60,  with  interest 
matured ;  and  a  suit  was  brought  upon  it  in  said  cir- 
cuit court  by  agreement  of  the  claimants,  and  was 
prosecuted  to  judgment  by  their  respective  counsel, 
acting  jointly.  The  amount  of  the  judgment,  $24,- 
926.90  was  paid  into  court,  and  was  held  in  the  regis- 
try in  satisfaction  of  the  judgment,  for  the  benefit 
of  the  party  to  whom  it  should  be  decided  the  note 
belonged.  Thereupon  it  was  ordered  by  the  court 
that  this  sum  be  transferred  to  the  cause  in  equity, 
which  was  brought  to  determine  the  title  to  the  note, 
to  remain  subject  to  the  order  of  the  court  in  that 
cause.     Afterwards  the  plaintiff  in  the  present  suit 
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filed  in  the  equity  cause  a  motion  to  have  the  money 
deposited  with  the  Boston  Safe  Deposit  and  Trust 
Company  so  that  it  would  draw  interest.  The  court 
made  an  order  to  that  effect. 

On  June  20th,  1896,  a  final  decree  was  eniered 
in  the  equity  cause,  that  the  remainder  of  the  fund 
be  paid  to  Mary  H,  Pike,  the  executrix  of  the  orig- 
inal defendant,  Frederick  A.  Pike,  and  on  Sept.  21, 
1896,  it  was  ' '  ordered  that  the  following  property  in 
the  registry  of  the  circuit  court  in  this  cause,  depos- 
ited, subject  to  the  order  of  said  court,  in  the 
Merchants  National  Bank  of  Boston,  and  in  the  Bos- 
ton Safe  Deposit  &  Turst  Company,  amounting  in 
all,"  which  included  the  deposit  now  in  question,  be 
paid  over  to  said  Mary  H.  Pike.  The  plaintiff 
contends  that  this  court  had  no  jurisdiction  to  make 
this  order. 
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The  court  says^ 

''But  we  see  no  good  grounds  for  this  con- 
tention.    The  money  came  into  the  registry  of 
the  court  in  the  cause  in  equity,  apparently  with 
the  consent  of   all   parties.     It    was    deposited 
with  the  defendant,  subject  to  the  order  of    the 
court,  upon  the  plaintiff's  motion.     The  defend- 
ant has  lawfully  paid  it  out  in  accordance  with 
the  order  of  the  court  and  the  defendant  cannot 
now  be  charged  with  it  in  a  suit  brought  in  a 
state  court.     The  doctrine  stated  in  Gregory  vs. 
Bank,  171  Mass.  67,  50  N.  E.  520,  and  in  another 
case  pending  between  the  same  parties    in    22 
C.  C.  A.  483,  76  Fed.    683,   is  decisive   of  this 
case. ' ' 

JONES  VS.  MERCHANTS  NAT.  BANK 
OF  BOSTON  et  al. 

GREGORY  VS.  SAME. 

GREGORY  VS.  BOSTON  SAFE  DEPOS- 
IT &  TRUST  CO.  76  Fed.  683. 


These  are  three  bills,  the  first  of  which  was 
filed  by  Charles  F.  Jones  against  the  Merchants 
National  Bank  of  Boston,  the  clerk  of  the  circuit 
court,  and  his  predecessor  in  office;  the  second  by 
Charles  A.  Gregory  against  the  Merchants  National 
Bank  of  Boston  and  another;  and  the  third  by 
Charles  A.  Gregory  against  the  Boston  Safe  Depos- 


56 

it  &  Trust  Company  and  another ;  complainants  in 
each  case  claiming  title  to  funds  in  the  custody  of 
the  bank  and  trust  company  as  depositaries  of  the 
circuit  court  and  praying  that  the  same  be  paid 
over  to  them. 

The  court  after  going  into  the  question  as  to 
how  the  money  came  into  the  custody  of  the  defend- 
ant banks  says: 

"Although,  in  response  to  the  propositions 
of  the  appellants,  we  have  thus  gone  into  the  de- 
tails showing  that  these  two  funds  came  into 
the  custody  of  the  respective  depositaries  pur- 
suant to  orders  of  the  court,  yet  we  are  not  to 
be  understood  as  now  impeaching  the  broad 
proposition  that  the  essential  position  would  m 
all  respects  be  the  same  if  it  appeared  only  that 
the  funds  had  been  transferred  from  the  court 
to  the  depositaries  by  the  act  of  the  clerk,  under 
color  of  authority  from  the  court,  so  long  as 
the  act  of  the  clerk  remained  without  any  dis- 
avowal by  the  court.  The  funds  having  thus 
accumulated  in  the  respective  depositories,  the 
appellants,  conceiving  that  they  had  an  interest 
therein  which  had  not  been  adjudicated  to  them, 
but  without  obtaining  the  leave  of  the  court  to 
proceed  against  them  or  the  depositaries,  and 
without  any  petition  to  the  court  asking  leave 
to  intervene  in  the  usual  way,  filed  these  three 
bills,  one  against  one  of  the  depositaries,  the 
present  clerk  of  the  circuit  court,  and  his  pre- 
decessors in  office,  one  against  the  same  deposi- 
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tary  and  a  person  in  whose  favor  the  circuit 
court  has  decreed  an  interest  in  the  funds  and 
the  third  against  the  other  depositary  and  also 
the  same  person  named  in  the  second.  Each  bill 
claims  title  to  the  respective  funds,  and  prays 
direct  relief  against  the  respective  depositories 
in  the  particulars  that  they  may  respectively  be 
decreed  to  pay  the  respective  funds  to  the  com- 
plainants. " .  .  . . 

''Our  attention  has  been  called  to  the  want 
of  parties,  but  we  prefer  to  put  our  decision  on 
such  grounds  as  will  protect  the  depositaries  of 
the  federal  courts  in  this  circuit  from  all  such 
attemps  to  harass  them.     We   doubt  not   these 
bills  were   filed   entirely  in   consequence   of  a 
zealous  desire  to  seek  a  remedy  for  a  supposed 
right,  and  with  no  purpose  beyond  that.     Yet 
the  occasion  requires  us,  now  to  state  at  large 
why  proceedings  of  this  character  are  not  toler- 
ated by  the  law,  but  only  to  declare  the  rule,  so 
that  no  one  can  hereafter   excuse    himself   for 
not  regarding  it.     The  futility  of  all  such  bills 
is  sufficient  to  defeat  them,  because,  not  with- 
standing the  pendency  of  one  of  them,  the  court 
having  control  of  a  fund  may  order  the   entire 
disposition  of  it  summarily,  thus  leaving  noth- 
ing for  the  bill  to   act   on.     A   bill   which   can 
reach  no  result  except  by  staying  the  ordinary 
and  rightful  exercise  of  the  essential  functions 
of  the  court  is,  by  its  character,  so  futile  that  it 
ought  to  be  dismissed  for    that    reason    alone; 
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but  it  is  enough  to  say  that  the  rule  that  bills  of 
this  sort  will  not  be  tolerated  is  so  fundament- 
al, and  so  necessary  to  the  full  exercise  of  ju- 
dicial functions,  that  the  reasons  on  which  it 
rests  need  not  be  further  stated." 

The  court  cites  another  phase  of  the  case  in  Greg- 
gory  vs.  Pike,  77  Fed.  241. 

GREGORY  VS.  BOSTON  SAFE  DEPOS- 
IT &  TRUST  CO.  144  S.  665,  35  L.  Ed. 
585. 


Suit  was  brought  by  Gregory  and  Jones  against 
the  Boston  Safe  Deposit  and  Trust  Company  and  the 
Merchants  National  Bank  and  Mary  H.  Pike  ad- 
mistratrix  of  Frederick  A.  Pike,  deceased,  to  obtain 
the  amount  of  a  judgment  on  deposit  with  said  bank 
and  trust  company.  The  bill  was  dismissed.  36  Fed. 
Rep.  408,  414.  An  appeal  was  taken  to  the  United 
States  Supreme  court,  the  court  after  referring  to  the 
decree  of  the  court  below  that  the  moneys  in  the 
hands  of  the  defendants  the  Boston  Safe  Deposit  & 
Trust  Co.  and  the  Merchant's  Nat.  Bank  were  held 
by  them  subject  to  the  orders  of  the  court  in  equity 
suit  No.  2170,  in  which  case  the  moneys  were  de- 
posited in  court  and  that  no  orders  relating  to  said 
moneys  can  properly  be  made  in  this  suit  and  dis- 
missing the  bill,  says: 

''We  are  of  opinion  that  the  questions  at- 
tempted to  be  raised  by  the  present  suit  should 
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have  been  presented  and  can  be  affectively  de- 
termined only  in  equity  cause  No.  2170." 


DISCUSSION  OF  CASES  CITED  BY  PLAIN- 
TIFF IN  ERROR 

Plaitiff  in  Error  cites  13  Cyc  1036  to  the   effect 
that  a  deposit  in  court  if  it  was  made  on  a  condition 
with  which  the  other  party  refuses  to  comply  may 
be  wihdrawn  by  the  depositor  as  a  matter  of  right, 
and  the  text  refers  to  Cummins  vs.  Rapley,  17  Ark. 
p.    381.     In  reference  to  this    authority    will    say, 
that  the  facts  of  the  case  show  that  the  court  never 
took  control  of  this  money  in   any   form   nor   was 
any  order  ever  made    by    the    coui't    in    reference 
thereto.     The  Rapleys  deposited  certain  mcney  with 
the  clerk,  Cummins  refused  to  accept   it   and   after 
the  case  was  decided    the    Rapleys    withdrew    the 
money.     The  money  in  this  case  cited   by    the    de- 
fendants in  error  never  came    into    custodia    legis. 
If  the  law  required  the  clerk  to  deposit  the  money 
with  the  county    treasurer  and  the  county  treasur- 
er in  a  county  depository,  and  the  money  had  been 
deposited  with  the    clerk    under    an   order    of    the 
court  an  entirely  different    question    would    have 
been  presentfc). 

The  case  of  Harrington  vs.  LaRoque,  13  Or.  pp. 
344,  which  is  cited  by  the  plaintiff  in  error   simply 
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holds  that  after  the  court  has  ordered  the  money 
paid  it  is  no  longer  in  custodia  legis.  We  agree 
mth  the  court  and  cite  the  same  case  as  squarely 
for  us.  When  the  circuit  court  of  Uoos  county, 
Oregon  orders  the  money  paid  to  the  person  to 
whom  it  belongs  it  will  then,  and  not  sooner,  no 
longer  be  in  custodia  legis.  ''In  order  to  complete 
a  deposit  the  money  must  be  delivered  pursuant  to 
an  order  of  the  court.  Otherwise  the  delivery  will 
have  no  legal  effect."  13  Cyc  1036.  "The  fund 
must  ordinarily  come  into  the  actual  physical  pos- 
session of  the  court  else  there  is  no  effective  de- 
posit."    13  Cyc  1035. 

This  rule  applies  to  the  case  of  Fleischner  vs. 
Bank  of  McMinneville,  36  Or.  553,  561  cited  by 
plaintiff  in  error.  Authorities  have  frequently 
held  that  property  in  the  hands  of  an  assignee  for 
the  benefit  of  creditors  is  not  in  custodia  legis. 

An  examination  of  Lang  vs.  Railroad,  160  Fed. 
355  and  Mount  City  vs.  Castlemean,  187  Fed  921, 
924,  in  no  wise  limits  the  doctrine  contended  for  by 
the  defendants  in  error. 

The  facts  in  the  case  of  Moran  vs.  Sturges,  154 
U.  S.  256  and  in  Buck  vs.  Colbath,  3  Wall.  334,  345, 
cited  by  plaintiff  in  error  do  not  present  a  case  of  a 
court  attempting  to  get  control  of  property  in  the 
custody  of  another  court  after  the  litigation  was 
ended.  If  the  case  of  Buck  vs.  Colbath,  attempts 
to  enunciate  a  doctrine  that  when  money  is  in  the 
custody  of  the  court  that  it  ceases  to  be  in  such  cus- 
tody the  moment  final  decree  or    judgment   is   en- 
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tered,  it  is  dictum  and  is  controverted  by  later  de- 
cisions of  the  United  States  supreme  court  and  all 
the  authorities  of  state  courts.     That   part    of   the 
quotation  taken  from  Buck  vs.  Colbath,  that  when 
''the  possession  of    the    officer   or    Court    is   dis- 
charged, other  courts  are  at  liberty  to  deal  with  it 
according-  to  the  rights  of  the  parties  before  them" 
is  correct.     When  litigation  is  ended  there  is  gen- 
erally an  order  or  a  judgment  covering  all  deposits 
in  court  and  of   course   when   that    is    done    other 
courts  have  jurisdiction.     In  the  case  at  bar,  there 
has  never  been  any  order   of   court   attempting   to 
direct  any  of  the  parties  or  any  of  the   officers  of 
the  court  as  to  the  disposition  of  the   fund,   and  the 
property  is  still  in  custodia  legis. 

In  the  case  of  Dunn  vs.  Hunt,  78  N.  W.  1110  cited 
by  plaintiff  in  error,  the  facts  show  that  the  plain- 
tiff obtained  an  order  allowing  him  to  withdraw 
the  money;  of  course  after  that  the  defendant  could 
not  claim  that  the  money  was  still  in  custodia  legis 
and  the  court  was  right  in  saying  that  the  defend- 
ant ncA^er  had  any  claim  to  or  lien  upon  the  money 
merely  because  it  was  paid  into  court. 

The  case  of  Lerou.s  vs.  Baldus,  13  S.  W.  1019 
sited  by  plaintiff  in  error  is  so  self  explanatory  and 
50  clearly  not  in  point  that  we  content  ourselves 
«ith  the  citation  as  given  by  the  plaintiff  in  error 
n  its  brief. 

The  same  statement  applies  to  the  case  of  Wilbur 
.^s.  Flanuerv.  15  Atl.  203,  ^0  Vt.  581  cited  by  the 
plaintiff  in  error. 
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Again  at  section  1375,  this  author  states : 

''The  action  can  be  maintained  only  to  re- 
cover either  money  or  the  equivalent  of  money. 
In  order  to  maintain  an  action  for  money  had 
and  received  it  is  necessary  to  establish  that  de- 
fendants have  received  money  belonging  to  the 
plaintiff  or  to  which  he  is  in  equity  and  good 
conscience  entitled." 

Now  applying  these  rules  to  the  case  at  bar,  we 
find  that  the  circuit  court  of  Coos  County  made  an 
an  order  that 

"Upon  the  payment  to  the  Clerk  of  this 
Court  by  the  plaintiff,  of  the  amount  of  money 
shown  by  the  tax  rolls  of  Coos  County,  Ore- 
gon, to  be  due  from  the  plaintiff  as  taxes  up- 
on the  lands  assessed  to  the  plaintiff  as  own- 
ers, the  defendant  W.  W.  Gage  as  Tax 
Collector  for  said  county  shall  also  deliver  to 
the  Clerk  of  this  Court  proper  tax  receipts  for 
such  taxes,  and  the  said  Clerk  shall  hold  and 
retain  said  money  and  tax  receipts  until  the 
final  determination  of  the  case  of  the  United 
States  of  America  vs.  Southern  Oregon  Com- 
pany now  pending  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon,  Mnth 
Judicial  Circuit,  in  whatever  court  said  case 
may  be  finally  determined;  and  upon  such 
final  determination  if  the  real  estate  described 
in  the  Complaint  shall  be  held  to  be  the  prop- 
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erty  of  the  United  States  then  said  money  so 
deposited  to  the  Clerk  shall  be  returned  to  the 
plaintiff,  but  if  it  be  therein  decided  that  said 
real  estate  does  not  belong  to  the  United  States 
then  said  money  shall  be  paid  over  by  the  Court 
to  the  defendant  herein;  unless  it  shall  mean- 
while otherwise  he  ordered  hy  this  Court.     It  is 
further  ordered    that    the    defendant    W.    W. 
Gage,  as  Sheriff   and    Tax    Collector    of    said 
county,  do  hereafter  refrain  from  advertising 
any  of  said  land  or  any  part  thereof   for   sale 
for  the  payment  of  delinquent  taxes,  and  that 
he  do  refrain  from  issuing  any  tax  delinquency 
certificates  against  any  of  said  land  until  the 
further    order    of    this     Court     or    a    judge 
thereof." 

This  order  was  made  July  3rd,   1912    (Transcript 
of  Record,  p.  8)  and  remained  in  force  until  July 
3rd,  1914  when  the  court  made  an  order  and  decree 
dismissing  the  suit,  (Transcript  of  Eecord,  p.  10). 
The  Southern  Oregon    Company    appealed    to    the 
supreme  court  of  Oregon  which  affirmed  the  lower 
court  and  mandate  was  sent  down  and  entered  on 
May  22nd,  1915,  (Transcript  of  Record,  p.  11.)     It 
was  not  until  November  30th,  1915,  that  the  Sher- 
iff under  this  litigation  found  himself  free  to  issue 
certificates  of  delinquency   (Transcript  of  Record, 
p.  11)   and  he  did  issue  such  certificates  at  such 
time  and  proceedings  for  the  foreclosure  of  these 
certificates  were  had  by  the  service  of  summons  and 
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the  filing  of  a  complaint  on  March  29th,  1916. 
Pursuant  to  the  order  of  the  court  the  money  al- 
leged in  the  amended  complaint  ^^^as  brought  into 
court  and  deposited  with  the  clerk.  It  then  be- 
came the  duty  of  the  clerk  of  the  court  under  Sec- 
tion 5  of  Chapter  273  of  the  General  Laws  of  Ore- 
gon, 1913,  to  deposit  this  money  with  the  county 
treasurer  and  the  duty  of  the  couny  treasurer  to 
place  it  in  safe  keeping  w4th  a  bank  in  his  name  as 
county  treasurer. 

Now  let  us  apply  the  law  set  forth  in  Elliott  on 
Contracts  aforesaid,  and  which  is  the  law  as  enun- 
ciated by  the  supreme  court  of  Oregon  and  the 
courts  generally.  Did  the  county  clerk  obtain  this 
money  through  some  mistake?  Some  misappre- 
hension of  the  facts?  Some  forgetfulness  oi  the 
facts?  Did  he  obtain  this  money  by  fraud?  Was 
he  entitled  to  take  this  money  when  the  court  or- 
dered it  paid  to  him?  When  he  obeyed  the  order 
of  the  court  did  he  act  in  good  conscience?  When 
he  received  the  money  did  he  violate  any  duty  when 
he  complied  with  section  5  of  Chapter  273  of  the 
Greneral  Laws  of  Oregon,  1913,  which  command 
him  to  pay  the  money  to  the  county  treasurer?"  Is 
the  clerk  under  any  legal  obligation  to  pay  this 
money  to  any  one  until  the  circuit  court  of  Coos 
county  orders  it  repaid? 

Did  the  treasurer  receive  this  money  in  equity 
and  good  conscience?  Shall  he  pay  it  to  the  plain- 
tiff on  demand  when  the  law  says  he  shall  pay  it 
out  in  accordance  with  the  order  of  the  court'?    Is 
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he  under  any  legal  obligation  to  any  one  except  the 
order  of  the  Circuit  Court  or  some  court  having  a 
direct  supendsory  control  over  the  circuit  court,  such 
as  the  supreme  court  of  Oregon  or,  on  writ  of  error 
from  the  supreme  court  of  Oregon,  the  Supreme 
Court  of  the  United  States? 

The  mere  statement  of  these  questions  presents 
the  inevitable  answer.  An  action  for  money  had 
received  will  not  lie. 


MISJOINDER  OF  PARTIES  DEFENDANT 

A  joint  action  for  money  had  and  received  can 
be  maintained  only  against  defendants  who  have 
jointly  received  the  money. 

Coward  vs.  Fender,  Ann.  Cas,  1913,  A.  p.  932. 

The  defendants  never  received  the  money  jointly. 
The  money  was  paid  to  the  clerk  under  the  order  of 
the  court,  the  clerk  paid  it  to  the  treasurer  under 
the  county  depositorj^  law,  the  treasurer  deposited 
it  in  one  of  the  county  depository  banks  under  this 
law  which  now  holds  it  subject  to  the  county  treas- 
urer's check.  Alfred  Johnson,  Jr.,  the  present 
sheriff  never  received  this  money  at  all,  the  present 
county  clerk  only  received  a  part  of  the  money, 
Coos  county,  unfortunately,  never  received  any  of 
the  money  at  all  and  is  now  prosecuting  its  tax 
foreclosure  case  to  collect  the  taxes  due  on  these 
lands. 
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We  contend  in  conclusion  that  the  plaintiff  in 
error  cannot  prevail  herein  for  the  three  reasons 
hereinbefore  set  out,  to-wit:  (1)  This  money 
is  still  in  the  custody  of  the  circuit  court  of  Coos 
county,  Oregon  and  that  court  alone  has  power  to 
order  a  distribution  of  the  fund  to  the  person  law- 
fully entitled  thereto;  (2)  None  of  the  defend- 
ants have  any  money  of  the  plaintiff  which  in  equity 
and  good  conscience  belongs  to  the  plaintiff  and 
which  they  are  under  a  legal  obligation  to  pay  to  it, 
the  entire  obligation  being  to  the  Circuit  Court  of 
Coos  County,  Oregon;  (3)  This  money  was  nev- 
er paid  to  the  defendants  jointly. 

We  respectfully  submit  that  the  judgment  of  the 
District  Court  should  be  affirmed. 

L.  A.  LILJEQVIST 

Attorney  for  Coos  County,  Robert  R.  Watson, 
A.  Johnson,  Jr.,  and  T.  M.  Dimmick. 
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STATEMENT 

This  litigatio-n  beg-an  with  a  bill  of 
complaint  filed  by  the  United  States 
against  the  Southern  Oregon  Company 
to  forfeit  the  title  to  certain  lands,  part 
of  which  are  situated  in  Coos  County, 
Oregon.  In  that  bill  of  complaint  it  was 
alleged  that  the  title  to  all  of  said  lands 
appeared  of  record  to  be  in  the  Southern 
Oregon  Company.  This  suit  was  pend- 
ing in  the  United  States  Courts  on  the 
second  day  of  July,  1912,  and  is  still 
pending  in  said  Courts  and  undetermin- 
ed, the  Southern  Oregon  Company  hav- 
ing appealed  to  the  Circuit  Court  of  Ap- 
peals. 

On  the  second  day  of  July,  1912, 
Southern  Oregon  Company  claiming  to 
own  certain  of  these  lands  situated  in 
Coos  County,  Oregon,  filed  its  bill  of 
complaint  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Coos  County  in  which 
it  alleged  that  the  sheriff  and  tax  col- 
lector of  Coos  County  was  about  to  ad- 
vertise and  sell  said  lands  for  delinquent 
taxes,  and  prayed  for  an  injunction. 

On  the  third  day  of  July,  1912,  the  Cir- 
cuit Court  for  Coos  County,  Oregon,  then 
having  jurisdiction  over  the  parties 
and  the  subject-matter  of  the  said  suit, 
upon  the  ex  parte    application    of    the 


Southern  Oregon  Company  entered  an 
order  restraining  the  sheriff  and  tax 
collector  as  prayed  for  in  said  suit.  The 
same  order  provided  for  the  payment  to 
the  clerk  of  said  Court  by  the  plaintiff 
of  the  amount  of  money  shown  by  the  tax 
rolls  of  Coos  County,  Oregon,  to  be  due 
from  the  plaintiff  as  taxes  upon  the  lands 
assessed  to  the  Southern  Oregon  Com- 
pany and  that  the  money  so  paid  should 
be  held  until  the  final  determination  of 
the  suit  first  above  mentioned,  then  pend- 
mg  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon.  In 
pursuance  of  this  order  but  not  until 
March  15,  1913,  Southern  Oregon  Com- 
pany drew  its  check  upon  the  Flanagan 
&  Bennett  Bank  for  the  sum  then  due 
from  the  Southern  Oregon  Company  as 
taxes  upon  the  lands  assessed  to  the 
Southern  Oregon  Company  as  shown  by 
the  tax  rolls  of  Coos  County,  Oregon. 
This  check  was  delivered  to  the  clerk  of 
said  State  Circuit  Court  and  afterward 
on  July  5,  1913,  was  endorsed  by  said 
clerk  to  the  County  Treasurer  of  Coos 
County,  Oregon,  and  on  the  same  day  was 
presented  for  payment  to  the  Flanagan 
&  Bennett  Bank  and  the  same  was  duly 
paid. 

Between  March,  1913,  and  July,  1913, 


the  Act  of  the  Legislative  Assembly  of 
the  State  of  Oregon  (Lav/s  of  1913,  chap- 
ter 273,  page  515)  went  into  effect.  Sec- 
tion 5  of  this  Act  provides  that  it  shall 
be  the  duty  of  all  public  oificers  except- 
ing clerks  of  school  districts,  having  and 
holding  in  their  possession  or  custody 
public  funds  or  money  in  trust  for  any 
person  by  virtue  of  their  office,  or  any 
money  held  in  custodia  legis  to  as  soon 
as  practicable  pay  the  same  over  to  the 
County  Treasurer  *  *  *  and  that  all 
moneys  so  paid  over  to  the  County  Treas-' 
urer  as  aforesaid  shall  be  paid  out  by  the 
County  Treasurer  in  accordance  with  the 
order  of  the  Court  if  said  money  is  held 
in  custodia  legis  or  to  the  persons  to 
whom  said  money  properly  belongs  if 
otherwise  held.  It  was  in  obedience  of 
this  statute  that  the  County  Clerk  of 
Coos  County,  Oregon,  paid  to  the  Treas- 
urer of  said  county  the  sum  of  money 
paid  to  him  as  County  Clerk  by  the 
Southern  Oregon  Company  on  March  15, 
1913. 

Subsequently  on  March  31,  1914,  the 
Southern  Oregon  Company  had  to  its 
credit  in  the  Flanagan  &  Bennett  Bank 
the  sum  of  $3,863.26.  On  that  date  the 
complaint  alleges  that  the  plaintiff  ad- 
vanced   and    furnished  to  the  Southern 


Oregon  Company  to  be  used  by  the  South- 
ern Oregon  Company  in  complying  with 
the  terms  of  said  order  of  the  Circuilj 
Court  of  Coos  County,  Oregon,  the  sum 
of  §35,000,00,  which  money  was  deposited 
by  the  plaintiff  to  the  credit  of  the  South- 
ern Oregon  Company  in  the  Flanagan  & 
Bennett  Bank  on  the  31st  day  of  March, 
1914.  The  Southern  Oregon  Company  in 
order  to  comply  with  the  terms  of  said 
order  of  the  Circuit  Court  of  Coos 
County,  Oregon,  drew  its  check  on 
Flanagan  &  Bennett  Bank  in  favor  of  the 
Clerk  of  said  Circuit  Court  for  the  sum 
of  $38,863.26  and  thereupon  in  pursuance 
of  the  said  statute  the  said  Clerk  endors- 
ed and  delivered  said  check  to  the  County 
Treasurer  of  said  County  and  the  said 
Treasurer  endorsed  said  check  and  pre- 
sented the  same  to  the  Flanagan  &  Ben- 
nett Bank  and  said  Bank  paid  the  sam.e. 
The  suit  brought  by  the  Southern  Oregon 
Company  against  the  County  Treasurer 
of  Coos  County,  Oregon,  was  afterwards 
dismissed  but  no  order  was  made  in  said 
suit  disposing  of  the  moneys  which  had 
been  paid  in  pursuance  of  the  order 
aforesaid  to  the  Clerk  of  said  Circuit 
Court. 

The  Southern  Oregon  Company    is    a 
corporation  organized  under  the  laws  of 


the  State  of  Oreg-on.  The  defendants 
are  all,  for  the  purposes  of  Federal  jur- 
isdiction, citizens  of  the  State  of  Oregon. 
It  is  conceded  that  no  final  determinat- 
ion has  been  had  in  the  suit  brought  by 
the  United  States  of  America  against 
the  Southern  Oregon  Company  pending 
the  final  determination  of  which  the  ord- 
er provides  that  the  money  should  be 
retained  by  the  Clerk  of  the  Circuit  Court 
of  Coos  County,  Oregon. 

The  demurrer  to  the  amended  com- 
plaint filed  on  behalf  of  the  Flanagan  & 
Bennett  Bank  presents  the  following 
grounds:  First,  that  the  District  Court 
of  the  United  States  for  the  District  of 
Oregon  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action;  second,  that  it 
appears  from  the  face  of  the  complaint 
that  the  subject-matter  of  the  action  is  a 
sum  of  money  deposited  by  the  Treasurer 
of  Coos  County,  Oregon,  in  the  Flanagan 
&  Bennett  Bank  and  held  subject  to  the 
order  of  the  Circuit  Court  of  the  State  of 
Oregon  for  Coos  County  until  the  final 
determination  of  the  case  of  United 
States  of  America  against  the  Southern 
Oregon  Company;  third,  that  the  com- 
plaint does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  and  that  if 


the  plaintiff  has  any  remedy  such  remedy 
is  at  equity  and  not  at  law. 

ARGUMENT 

Jurisdiction  of  the  Court. 
In  so  far  as  the  sum  of  $24,752.62  is 
concerned  it  is  alleged  by  paragraph  XI 
of  the  complaint  that  this  was  money  leg- 
ally standing  to  the  credit  of  the  South- 
ern Oregon  Company  in  the  Flanagan  & 
Bennett  Bank  at  the  time  that  the  check 
was  drawn  upon  the  same  and  at  the  time 
that  said  check  was  paid.  It  is  also  ad- 
mitted that  the  sum  of  $3,863.26  was 
money  belonging  to  the  Southern  Oregon 
Company  standing  to  its  credit  in  the 
Flanagan  &  Bennett  Bank  at  the  time 
that  the  check  for  $38,863.26  was  drawn 
and  at  the  time  this  check  was  paid 
(complaint,  paragraph  XII).  In  the  same 
paragraph  it  is  alleged  that  the  plaintiff 
advanced  and  furnished  to  the  Southern 
Oregon  Company  to  be  used  by  the 
Southern  Oregon  Company,  the  sum  of 
$35,000.00  and  that  said  money  was  de- 
posited to  the  credit  of  the  Southern 
Oregon  Company  in  the  Flanagan  & 
Bennett  Bank.  It  is  further  alleged  that 
the  purpose  for  which  this  money  was 
advanced  was  that  the  same  should  be 
used  by  the  Southern  Oregon  Company 
to  comply  with  the  order  of  the  Circuit 
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Court  of  Coos  County,  Oregon.  This 
money  was  so  used  and  was  by  reason  of 
the  facts  as  alleged  in  this  paragraph  of 
the  complaint  the  money  of  the  Southern 
Oregon  Company  when  the  same  was 
paid  to  the  Clerk  of  the  State  Circuit 
Court. 

The  Flanagan  &  Bennett  Bank  there- 
fore contends  that  the  two  sums  of  money 
for  which  the  Southern  Oregon  Company 
gave  orders  or  checks  upon  the  defend- 
ant Bank  in  favor  of  the  Clerk  of  the 
Circuit  Couii;  of  Coos  County,  Oregon, 
could  have  been  legally  paid  by  this  Bank 
only  upon  orders  of  the  Southern  Oregon 
Company.  The  first  question  therefore 
presented  is:  How  could  the  legal  title 
and  the  right  to  this  money  pass  from 
the  Southern  Oregon  Company  to  the 
plaintiff?  It  is  alleged  in  the  complaint, 
(paragraph  XIV)  that  the  Southern  Ore- 
gon Company  assigned  to  the  plaintiff 
whatever  interest  it  might  be  said  to 
have  in  and  to  said  sums  of  money  or  any 
of  them  and  that  after  such  assignment 
the  plaintiff  notified  the  defendant  Bank 
of  said  assignment  and  demanded  of  the 
Bank  the  payment  of  all  of  said  moneys. 
It  is  alleged  that  the  money  was  the  mon- 
ey of  the  Southern  Oregon  Company  at 
the  time  the  checks  were  drawn;  that  the 


money  was  in  the  defendant  Bank  to  the 
credit  of  the  Southern  Oregon  Company 
and  that  it  was  paid  in  pursuance  of  the 
checks  and  of  the  law  above  cited  to  the 
party  presenting- such  checks    for   pay- 
ment long  prior  to  the  date  on  which  the 
assignment  was  made  to  the  plaintiff  and 
long  prior  to  the  date  when  demand  was 
made  by  the  plaintiff  on  the  defendant 
iiank  for  the  same.    This  is  shown  more- 
over by  the  fact  that  the  complaint    al- 
leges that  the  money  was  paid    by    the 
houthern  Oregon  Com.pany  in  pursuance 
of  the  order  recited  on  pages  4  and  5  of 
the  brief  of  the  plaintiff  in  error  and  this 
order  provides  that  the  money  shall    be 
paid  by  and  that  it  was  due    from    the 
Southern  Oregon  Company  as  taxes  upon 
the  lands  assessed  to  the  Southern  Ore- 
g-on  Company.   In  other  words  the  trans- 
action shows  that  part  of  the  money  be- 
longed f;o  the  Southern  Oregon  Company 
originally  and  that  the  remainder  there- 
ot  was  loaned  to  the  Southern    Oregon 
Company  by  the  plaintiff  and  by  virtue  of 
such  loan  became  the    money    of    the 
Southern  Oregon  Company.    An  assign- 
ment therefore  from  the  Southern  Ore- 
gon   Company    to    the      plaintiff      of 
this  sum  or  these  sums  of  money    was 
necessary  before  any  ownership  of    the 
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money  could  be  said  to  vest  in  the  plain- 
tiff. Prior  to  that  time  the  relation  of 
debtor  and  creditor  between  the  South- 
ern Oregon  Company  and  the  plaintiff 
may  have  existed  but  the  ownership  of 
the  money  was  in  the  Southern  Oregon 
Company.  This  claim  therefore  was  a 
chose  in  action  and  it  was  necessary  for 
this  assignment  to  be  made  before  the 
plaintiff  had  a  right  to  bring  suit  or  to 
receive  the  money.  Furthermore  it  is  al- 
leged in  the  complaint  that  the  object  of 
the  suit  brought  by  the  Southern  Oregon 
Company  against  the  sheriff  of  Coos 
County  was  to  obtain  an  injunction  and 
that  this  injunction  was  granted  upon* 
certain  conditions.  It  is  said  in  the  brief 
of  the  plaintiff  in  error  (page  25)  that  the 
order  of  July,  1912,  did  not  order  the 
Southern  Oregon  Company  to  do  any- 
thing but  that  it  did  order  the  sheriff  of 
Coos  County  to  do  certain  things.  This 
is  a  narrow  construction  to  put  upon  the 
order.  It  is  true  that  the  order  did  re- 
quire the  sheriff  to  do  certain  things  and 
to  refrain  from  doing  certain  things  but 
it  also  required  that  the  sheriff  should 
only  do  these  things  and  refrain  from  do- 
ing these  things  upon  payment  to  the 
Clerk  of  the  Court  by  the  plaintiff  of  the 
sum  of  money  which  was  actually  paid 
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by  the  Southern  Oreg-on    Company    in 
pursuance  of  the  order.    The  Southern 
Oregon  Company  therefore  when  it  ac- 
cepted the  benefit  of  the  order  did  so  up- 
on the  condition  that  it  pay  the  money 
and  It  g-oes  without  saying  that  the  in- 
junction would  not  have  been  issued  had 
not  the  plaintiff  paid  the  amount  as  re- 
quired by  the  order.    The  order    of    in- 
junction was  not  conditioned  upon    the 
deposit  of  the  tax  receipts  by  the  sheriff 
but  It  was  conditioned  upon  the  payment 
o±  the  money  by  the    Southern    Oregon 
Company.    The  claim  therefore  that  the 
tender  of  the  money  was  never  accepted 
IS  refuted  by  the  fact  that  the  money  wa^ 
paid  to  the  proper  person  or  officer  and 
that    the    Southern    Oregon    Company 
availed  itself  of  the  benefit  of  the  order 

Section  24  of  the    Judiciary    Act  'of 
March  3,  1911  provides  that  no  District 
Court  shall  have  cognizance  of  any  suit 
(except  upon  foreign  bills  of  exchange) 
to  recover  upon  any  promissory  note  or 
other  chose  in  action  in  favor  of  any  as- 
signee   *    *    *    unless  such  suit  might 
have  been  prosecuted  in  such  Court  to  re- 
cover upon  said  note  or  other  chose  in 
action  if  no  assignment  had  been  made. 
In  Sere  et  al  v.  Pitot  et  al,  Chief  Jus- 
tice Marshall  held  that  the  suit  was  one 
for  cash  bills  and  notes  by  persons    to 
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whom  the  law  transfers  them  and  that 
the  plaintiffs  were  assignees  of  a  chose 
in  action.  That  the  term  "other  chose  in 
action"  is  broad  enough  to  comprehend 
not  only  assignable  paper  being  the  chose 
in  action  most  usually  transferred  but 
open  accounts  of  a  merchant  and  like 
claims.  This  case,  the  leading  one  on  this 
subject,  has  been  followed  without  ques- 
tion by  the  Federal  Courts  and  the  decis- 
ions of  these  courts  are  gathered  in 

Kolze  V.  Hoadley,  200  U.  S.  76.  The 
only  apparent  departure  from  this  rule 
by  the  Supreme  Court  of  the  United 
States  is  found  in  Holmes  v.  Goldsmith, 
147  U.  S.  150.  In  this  case  the  general 
rule  is  reaffirmed.  The  decision  was  bas- 
ed upon  the  principle  that  the  plaintiff 
who  appeared  to  be  an  indorsee  or  as- 
signee was  in  point  of  fact  the  payee  of 
the  note  and  that  this  was  clearly  shown 
by  the  evidence.  The  suit  moreover  was 
between  the  original  parties  and  the 
court  allowed  evidence  showing  the  real 
relation  of  the  parties  upon  the  principle 
that  it  did  not  change  or  vary  the  con- 
tract but  shows  what  the  contract  really 
was.  In  this  case  it  is  said:  "Certainly 
as  against  a  third  party  who  has  become 
in  good  faith  the  holder  of  a  promissory 
note  a  defendant,  whether  a  maker  or 
endorser,  will  not  be  permitted  to  escape 
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from  the  leg-al  import  of  his  formal  con- 
tract by  an  offer  of    parol    evidence  " 
llere  m  the  case  at  bar  money  was  paid 
by  the  leg-al  owner  thereof  to  the  officer 
m  pursuance  of  an  order  of  the  Court 
which  order  was  procured  by  the  South- 
ern Oregon  Company,  the  owner  of  the 
money  and  was  paid  for  the  benefit  of  the 
Southern    Oregon    Company.    This  was 
done  before  the  plaintiff  at  bar  had    any 
claim  upon  this  money.    The  title  of  th^ 
fund  therefore  passed  legally  from  thp 
owner.      The    plaintiff  at  the  time  the 
title  passed  was  not  the  owner    of    the 
money  and   the    title    passed    with    its 
knowledge  and  with  its  consent.    It  was 
at  most  a  creditor  of  the  Southern  Ore- 
gon Company.    Prior  therefore    to    the 
assignment  from  the  Southern  Oregon 
Company  to  the  plaintiff  the  Southern 
Oregon  Company  unquestionably    could 
have  received  the  money  from    the    de- 
fendant Bank  if  it  had  been  entitled  to 
the  same  but  the  plaintiff  could  not  have 
received  it  without  deraigning  its  title  to 
the  same  by  assignment. 

The  proposition  above  discussed  seems 
so  conclusive  that  it  is  scarcely  necessary 
to  present  any  argument  in  answer  to 
other  points  made  in  the  brief  of  plaintiff 
in  error  and  these  questions  are  so  fully 
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presented  on  behalf  of  other  defendants 
that  the  defendant  Bank  thinks  it  un- 
necessary to  reiterate  the  argruments 
contained  in  the  brief  filed  on  behalf  of 
the  county  and  of  its  officers.  That  the 
money  was  orig-inally  paid  to  the  Clerk 
of  the  Circuit  Court  of  Coos  County,  Ore- 
g-on  to  be  held  by  said  Clerk  as  Clerk  of 
said  Court  is  conceded.  When  paid 
therefore  it  was  unquestionably  in  cus- 
todia  leg-is.  The  authorities  cited  on  be- 
half of  the  plaintiff  in  error  are  simply 
to  the  effect  that  when  the  purpose  for 
which  the  money  is  placed  in  custodia 
leg-is  has  been  accomplished,  then  the 
m'oney  may  be  said  to  be  no  long-er  in 
custodia  leg-is  and  that  the  same  may  be 
recovered  by  the  rightful  owner  thereof 
from  the  person  in  whose  custody  the 
same  may  be  found;  but  the  order  of 
court  provides  that  the  money  shall  be 
kept  by  the  Clerk  of  the  Court,  in  other 
words  shall  remain  in  custodia  leg-is  until 
the  final  determination  of  that  certain 
suit  in  which  the  United  States  of  Ameri- 
ca is  complainant  and  the  Southern  Ore- 
g-on  Company  is  defendant.  The  com- 
plaint does  not  show  that  this  suit  has 
ever  been  finally  determined.  The  con- 
ditions therefore  under  which  the  money 
should  be  held  remain.    It  was  paid  for 
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this  purpose;  it  was  paid  to  be  held  until 
the  happening-  of  a  certain  event.  This 
event  has  not  yet  transpired.  It  there- 
fore  remains  in  the  same  condition  in 
which  it  was  when  received.  It  was  vol- 
untarily paid  for  this  particular  purpose 
It  was  accepted  for  this  purpose  and 
therefore  no  one  can  recover  this  money 
or  has  a  ri^ht  to  this  money  until  that 
^^-^u  ^?;^^spires,  until  the  happening-  of 
Which  the  money  is  to  be  so  held. 

,  This  cause  presents  a  singularly  strik- 
ing illustration  of  the  wisdom  of  those 
who  framed  the  Federal  Judiciary    Act 
One  if  not  the  greatest  object  sought  by 
this  Act  was  to  prevent  conflicts  between 
the  courts  of  the  state  and  the  courts  of 
the  central  government.      The    Federal 
Courts  have  as  jealously    guarded    the 
rights  of  the  state  courts  as  they  have 
their  own.    If  this  action  can  be  main- 
tained the  defendant  Bank  receiving  this 
money  m  good  faith  from  the  person  who 
It  conceded  was  entitled  to  the  same  may 
be  called  upon  to  pay  this  sum  of  money 
not  only  upon  the  judgment  of  this  court 
t)ut  also  upon  the  judgment  of  the  state 
^2^^      -f^  upon  the  final  determination 
ot  the  suit  brought  by  the  United  States 
ot  America  against  the  Southern  Oregon 
Company  the  real  estate  assessed  to  the 
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Southern  Oregon  Company  as  owner,  sit- 
uated in  Coos  County,  Oregon,  and  de- 
scribed in  the  bill  of  complaint  in  said 
suit,  shall  be  held  not  to  be  the  property 
of  the  United  States  then  the  said  money 
under  the  order  of  the  Circuit  Court  of 
Coos  County,  Oregon,  should  be  paid  over 
by  the  said  Circuit  Court  to  the  sheriff 
and  tax  collector  of  Coos  County,  Ore- 
gon, unless  it  shall  meanwhile  be  other- 
wise ordered  by  the  said  Circuit  Court. 
The  remedy  therefore  of  the  plaintiff  in 
this  case  is  to  apply  to  the  Circuit  Court 
of  Coos  County,  Oregon,  for  an  order 
modifying  the  order  under  which  the 
money  was  paid  and  requiring  the  money 
to  be  paid  to  the  plaintiff.  This  it  seem- 
ingly has  not  found  fit  to  do  but  surely 
the  innocent  defendant  Bank  should  not 
be  put  in  the  position  of  being  liable  to 
pay  this  large  sum  of  money  upon  the  or- 
der of  the  Circuit  Court  of  Coos  County, 
Oregon,  and  also  held  liable  to  pay  the 
same  to  the  plaintiff  in  this  action. 

Respectfully  submitted, 

TEAL,  MINOR  &  WINFREE, 

Attorneys  for  Flanagan  &  Bennett  Bank. 
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Names  and  Addresses  of  Attorneys  of  Record. 
JOHN  H.  COBB,  Juneau,  Alaska, 

Attorney  for  Plaintiff  in  Error 
CHENEY  &  ZIEGLER,  Juneau,  Alaska, 
Attorneys  for  Defendants  in  Error.' 

In  the  District  Court  for  Alaska,  Division  Number 
One,  at  Juneau. 

#1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SHAFER  and  JOHN  HENSON, 

Defendants. 
Complaint. 

The  above-named  plaintiff  complaining  of  the 
above-named  defendants,  for  cause  of  action  alleges: 

I. 

That  the  defendant  W.  A.  Shafer  was,  at  all  the 
time  hereinafter  mentioned,  the  city  marshal  of  the 
city  of  Douglas,  Alaska;  and  the  defendant  John 
Henson,  was  at  such  times,  the  city  magistrate  of  the 
said  city  of  Douglas. 

II. 

That  on  the  11th  day  of  September,  1914,  the  said 
defendants,  conspiring  together  to  injure,  harass, 
and  humiliate  the  plaintiff,  and  bring  him  into  public 
disgrace,  the  said  Shafer,  pursuant  to  said  conspir- 
acy and  without  any  warrant,  or  writ  of  any  kind, 
and  without  official  or  other  business  of  any  kind, 
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came  to  the  plaintiff's  house  in  Douglas  City,  Alaska, 
and  for  the  purpose  of  provoking  plaintiff  into  some 
pretended  violation  of  the  law,  sought  to  force  his 
way  into  said  house,  and  upon  being  told  by  plain- 
tiff to  leave,  then  and  there  assaulted  plaintiff  with 
a  deadly  weapon,  to  wit,  a  revolver,  and  then  and 
there  without  a  warrant  or  any  legal  right  so  to  do, 
arrested  plaintiff  and  confined  him  in  the  city  jail,  of 
which  defendants  by  virtue  of  other  offices,  had  cus- 
tody and  control. 

III. 

That  plaintiff  was  arrested  as  aforesaid,  about  11 
o'clock  A.  M.  by  the  said  Shafer,  who  failed,  refused 
and  neglected  to  take  him  before  [1*]  the  near- 
est, or  any  magistrate,  as  it  was  his  duty  to  do,  but 
at  once  confined  plaintiff  in  the  said  jail.  That 
nevertheless,  plaintiff  through  his  friends  and  ac- 
quaintances immediately  requested  and  demanded  of 
defendants,  that  the  charges  against  him,  if  any,  be 
examined  by  the  said  city  magistrate  and  that  he  be 
either  discharged  from  said  arrest  or  admitted  to 
bail;  and  plaintiff  was  then  and  there  ready,  willing 
and  able  to  furnish  any  reasonable  bail  that  might 
be  required  of  him. 

IV. 

That  defendants,  pursuant  to  their  scheme,  under- 
standing and  purpose  aforesaid,  neglected  and  re- 
fused either  to  have  plaintiff  taken  before  a  magis- 
trate, or  permit  him  to  furnish  bail,  but  kept  him 
confined  in  said  jail  without  any  charges  being  pre- 

*Page-number  appearing  at  foot  of  page  of  original  certified  Tran- 
script of  Keeord. 
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ferred  against  him,  and  without  permitting  him  to 
furnish  bail,  until  noon  of  the  next  day.  That  the 
jail  in  which  plaintiff  was  confined,  was  foul,  dirty, 
ill-kept,  and  swarming  with  vermin,  and  plaintiff 
for  said  period  of  twenty-five  hours  was  forced  to 
undergo,  the  greatest  physical  discomfort,  as  well  as 
to  suffer  from  feelings  of  outrage,  shame  and  humiU- 
ation.  That  during  said  period  plaintiff  was  pur- 
posely and  intentionally  deprived  by  defendants,  of 
food  or  drink  fit  for  a  human  being,  whereby  his  suf- 
ferings and  discomfort  were  greatly  increased. 
That  by  reason  of  the  premises,  plaintiff  was  dam- 
aged in  the  sum  of  one  thousand  dollars. 

V. 
That  in  committing  the  wrongs  aforesaid  defend- 
ants were  animated  solely  by  malice,  hatred,  and  ill- 
will  toward  plaintiff,  and  deliberately  and  intention- 
ally, abused  the  powers  of  the  offices  they  respec- 
tively held,  for  the  purpose  of  gratifying  such  mal- 
ice, whereby  plaintiff  was  damaged,  and  should  re- 
cover the  further  sum  of  one  thousand  dollars  as 
punitive  or  exemplary  damages.     [2] 

Wherefore,  plaintiff  prays  judgment  for  the  sum 
of  two  thousand  dollars,  and  all  costs  of  suit. 

J.  H.  COBB, 
Attorney  for  Plaintiff. 
United  States  of  America, 
rerritory  of  Alaska, — ss. 

Virtor  Von  Arx,  first  being  duly  sworn,  on  oath  de- 
Doses  and  says:  I  am  the  above-named  plaintiff,  and 
lave  heard  read  the  above  and  foregoing  complaint 
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and  the  same  is  true  as  I  verily  believe. 

VICTOR  VON  ARX. 

Subscribed  and  sworn  to  before  me  this  the  25  day 
of  March,  1915. 

[Notarial  Seal]  A.  W.  FOX, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  Apr.  27,  1918. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Mar.  26,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [3] 


In  the  District  Court  for  the  District  of  Alaska,  Divi- 
sion Number  One,  at  Juneau, 

1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SHAFER  and  JOHN  HENSON, 

Amended  Answer. 

Comes  now  W.  A.  Shafer,  one  of  the  above-named 
defendants,  and  for  his  separate  answer  to  the  com- 
plaint of  the  plaintiff  filed  in  the  above-entitled 
cause,  alleges  as  follows: 

I. 

Answering  paragraph  number  one  of  said  com- 
plaint defendant  admits  the  same. 

11. 

Answering  paragraph  number  two  of  said  com- 
plaint, defendant  admits  that  on  the  11th  day  of  Sep- 
tember, 1914,  he  arrested  the  plaintiff  in  the  town  of 
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Douglas,  Alaska,  and  denies  each  and  every  allega- 
tion and  each  and  every  part  thereof  in  said  para- 
graph contained,  except  as  herein  admitted. 

III. 
Answering  paragraphs  numbers  three,  four  and 
five  of  plaintife's  complaint,  defendant  denies  the 
same  and  each  and  every  allegation  and  each  and 
every  part  thereof  in  said  paragraphs  contained 

FURTHER  ANSWERING  SAID  COMPLAINT, 
AND  AS  AN  AFFIRMATIVE  DEFENSE  THERE^ 
TO,  DEFENDANT  ALLEGES : 

1. 
That  on  the  11th  day  of  September,  1914,  at  Doug- 
las, Alaska,  at  a  place  within  the  corporate  boundar- 
ies of  said  city  of  Douglas,  the  plaintiff,  Victor  Von 
Arx,  committed  a  misdemeanor  in  violation  of  sec- 
tion 15  of  ordinance  number  39  of  said  town,  by  then 
and  there  using  vile,  profane  and  obscene  language; 
that  said  crime  was  conunitted  in  the  presence  of 
defendant;  that  defendant  was  then  and  there  the 
city  marshal  for  the  city  of  Douglas;  that  in  the  per- 
formance    [4]     of  his  duties  as  such  officer,  he  then 
and  there  arrested  said  plaintiff,  placed  him  in  the 
city  jail,  and  thereafter  took  him  before  John  Hen- 
son,  the  city  magistrate  of  said  town  of  Douglas; 
that  plaintiff  was  then  tried  and  convicted  for  said 
offense. 

WHEREFORE,  defendant  prays  that  plaintiff 
take  nothing  by  this  action,  and  that  he  recover  his 
costs  and  disbursements  herein  expended. 

Z.  R.  CHENEY, 
Attorney  for  Defendant. 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

W.  A.  Shafer,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  I  am  the  defendant  in  the  above-en- 
titled action,  have  read  the  foregoing  answer,  know 
the  contents  thereof,  and  the  same  is  true  as  I  ver- 
ily believe. 

W.  A.  SHAFER, 

Defendant. 

Subscribed  and  sworn  to  before  me  this  9th  day 

of  July,  1915. 

A.  H.  ZIEGLER, 

[Notarial  Seal] 

Notary  Public  for  Alaska. 

My  commission  expires  July  3,  1917. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  10,  1915.  J.  W.  Bell,  Clerk. 
j3y ^  Deputy.     [5] 


In   the  District   Court   for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 
W.  A.  SHAFER  and  JOHN  HENSON. 
Amended  Answer. 

Comes  now  John  Henson,  one  of  the  above-named 
defendants,  and  for  his  separate  answer  to  the  com- 
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plaint  of  the  plaintiff  filed  in  the  above-entitled 
cause,  alleges  as  follows: 

I. 
Answering  paragraph  number  one  of  said  Com- 
plaint, defendant  admits  the  same. 

II. 
Answering  paragraph  number  two  of  said  com- 
plaint, defendant  admits  that  on  the  11th  day  of 
September,  1914,  plaintiff  was  arrested  by  W.  A. 
Shafer,  at  Douglas,  Alaska,  and  denies  each  and 
every  allegation  and  each  and  every  part  thereof  in 
said  paragraph  contained,  except  as  herein  admitted. 

III. 
Answering  paragraphs  numbers  three,  four  and 
five  of  plaintiff's  complaint,  defendant  denies  the 
same  and  each  and  every  allegation  and  each  and 
every  part  thereof  in  said  paragraphs  contained. 

FURTHER  ANSWERING  SAID  COMPLAINT, 
AND  AS  AN  AFFIRMATIVE  DEFENSE 
THERETO,  DEFENDANT  ALLEGES: 

L 
That  on  the  11th  day  of  September,  1914,  at 
Douglas,  Alaska,  at  a  place  within  the  corporate 
boundaries  of  said  city  of  Douglas,  the  plaintiff, 
Victor  Von  Arx,  committed  a  misdemeanor  in  vio- 
lation of  section  15  of  ordinance  Number  39  of  said 
town,  by  then  and  there  using  vile,  profane  and  ob- 
scene language;  that  said  crime  was  committed  in  the 
presence  of  said  W.  A. Shafer;  that  said  Shafer  wa§ 
[6]  then  and  there  the  city  marshal  for  the  city  of 
Douglas;  that  in  the  performance  of  his  duties  as 
such  officer,  he  then  and  there  arrested  said  plain- 


8  Victor  Von  Arx  vs. 

tiff,  placed  him  in  the  city  jail,  swore  out  a  com- 
plaint before  defendant  as  municipal  magistrate  of 
said  town  of  Douglas,  charging  plaintiff  with  the 
violation  of  the  ordinance  above-mentioned,  and 
afterwards  produced  plaintiff  in  the  court  over  which 
this  defendant  presides,  where  said  plaintiff  was 
tried  and  convicted  for  said  offense. 

Z.  R.  CHENEY, 
Attorney  for  Defendant. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

John  Henson,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  I  am  the  defendant  in  the  above- 
entitled  action,  have  read  the  foregoing  amended 
answer,  know  the  contents  thereof  and  the  same  is 
true  as  I  verily  believe. 

JOHN  HENSON, 

Defendant. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
July,  1915. 

[Notarial  Seal]  A.  H.  ZIEGLER, 

Notary  Public  for  Alaska. 
My  commission  expires  July  3, 1917. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  10,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [7] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 
No.  1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SHAFER  and  JOHN  HANSON, 

Defendants. 
Reply  to  Amended  Answer  of  W.  A.  Shafer. 

Now  comes  the  plaintiff  by  his  attorney  and  for 
reply  to  the  amended  answer  of  W.  A.  Shafer  alleges: 
He  denies  all  and  singular  the  allegations  in  the 
affirmative  defense  in  said  answer  contained  except 
as  herein  expressly  admitted,  and  alleges  the  facts 
to  be :  That  on  the  11th  day  of  September,  1914,  the 
said  defendant,  with  the  purpose  and  intention  of 
committing  the  wrongs  and  torts  in  the  complaint 
set  out,  went  to  the  plaintiff's  house  in  the  city  of 
Douglas  and  attempted,  against  the  will  of  the  plain- 
tiff, to  force  his  way  into  the  same  with  the  purpose 
and  intention  of  making  an  excuse,  if  possible,  for 
the  arrest  of  the  plaintiff;  that  the  said  defendant 
had  no  business  or  occasion  to  be  at  the  place  afore- 
said, and  was  there  solely  for  the  purpose  of  com- 
mitting the  wrongs  and  torts  in  the  complaint  al- 
leged, and  was  seeking  and  intending,  as  city  mar- 
shal of  the  city  of  Douglas,  to  abuse  the  powers  of 
his  office  in  that  respect;  that  pursuant  to  said  pur- 
pose he  did  then  and  there,  about  the  hour  of  eleven 
o'clock  A.  M.  of  said  day,  and  without  a  warrant, 
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arrest  the  plaintiff  and  place  him  in  the  city  jail  as 
alleged  in  said  complaint;  but  he  did  not  take  the 
plaintiff  before  [8]  John  Hanson,  the  city  magis- 
trate of  the  city  of  Douglas,  until  late  in  the  follow- 
ing day  and  did  not  swear  out  a  complaint  against 
him  until  late  in  the  following  day.  That  it  is  true 
that  on  the  trial  on  said  complaint  before  John 
Hanson,  defendant  herein,  and  pursuant  to  the  con- 
spiracy alleged  in  the  complaint,  the  plaintiff  was 
convicted  for  an  alleged  violation  of  the  ordinances 
of  the  city  of  Douglas,  by  the  said  John  Hanson,  but 
on  an  appeal  from  said  conviction  and  judgment, 
same  was  set  aside  by  the  District  Court  for  Alaska 
on  the  ground  that  the  evidence  failed  to  show  any 
crime  or  violation  of  said  ordinances  and  the  plain- 
tiff was  discharged  with  his  costs  in  that  behalf,  all 
of  which  is  manifest  from  the  record  therein. 

J.  H.  COBB, 
Attorney  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Victor  Von  Arx,  being  first  duly  sworn,  on  oath 
deposes  and  says:  I  am  the  plaintiff  in  the  above- 
entitled  action.  I  have  heard  read  the  foregoing 
answer  and  the  same  is  true  as  I  verily  believe. 

VICTOR  VON  ARX. 

Subscribed  and  sworn  to  before  me  this  15th  day  of 
July,  1915. 

[Notarial  Seal]  E.  L.  COBB, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  Dec.  3, 1918. 
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Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  15,  1915.  J.  W.  Bell,  Clerk! 
By ,  Deputy.     [9] 


In   the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SHAFER  and  JOHN  HANSON, 

Defendants. 

Reply  to  Amended  Answer  of  the  Defendant  John 

Hanson. 

Now  comes  the  plaintiff  by  his  attorney  and  for 
reply  to  the  affirmative  defense  alleged  in  the  answer 
of  the  defendant  John  Hanson  says : 

He  denies  all  and  singular  the  allegations  in  the 
said  affirmative  answer  contained,  except  as  herein- 
after expressly  admitted  and  alleged,  and  alleges  that 
the  truth  concerning  said  matter  is  as  follows,  to  wit  : 

That  on  the  11th  day  of  September,  1914,  the  said 
W.  A.  Shafer,  codefendant  herein,  came  to  the  plain- 
tiff's house  for  the  purpose  of  arresting  the  plain- 
tiff and  for  the  purpose  and  as  an  excuse  for  the 
wrongs  and  torts  he  intended  to  commit,  attempted 
to  force  an  entrance  into  the  said  house  and  provoke 
the  plaintiff,  if  possible,  into  committing  some  sup- 
posed violation  of  the  ordinances  of  the  city  of 
Douglas.     That  at  said  time  and  place  the  said 
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Shafer  did  arrest  the  plaintiff  and  place  him  in  the 
city  jail,  that  said  arrest  was  not  made  in  the  per- 
formance of  his  duties  as  city  marshal,  but  solely 
pursuant  to  his  preconceived  scheme  and  intent  to 
wrong  and  humiliate  the  plaintiff,  as  alleged  in  the 
complaint  herein.  That  the  said  Shafer  did  not 
swear  out  a  complaint  against  the  plaintiff  until  the 
following  [10]  day  and  did  not  produce  the  plain- 
tiff in  the  court  over  which  the  defendant  presided. 
It  is  true  that  pursuant  to  the  plan  and  scheme  al- 
leged in  the  complaint  the  said  defendant,  John 
Hanson,  did  adjudge  the  plaintiff  guilty  of  an  alleged 
violation  of  an  ordinance  of  the  city  of  Douglas,  but 
the  plaintiff  appealed  from  said  judgment  and  con- 
viction to  this  Honorable  Court,  and  on  said  appeal 
said  conviction  was  set  aside  and  for  naught  held 
on  the  ground  that  the  evidence  failed  to  show  that 
any  offense  had  been  committed  and  the  plaintiff 
was  discharged  from  said  prosecution  with  his  costs. 

J.  H.  COBB, 
Attorney  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ^ss. 

Tictor  Von  Arx,  being  first  duly  sworn,  on  oath 
deposes  and  says:  I  am  the  plaintiff  in  the  above- 
entitled  action.  I  have  heard  read  the  foregoing 
reply  and  the  same  is  true  as  I  verily  believe. 

VICTOR  VON  ARX. 
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Subscribed  and  sworn  to  before  me  this  the  15th 
day  of  July,  1915. 

[Notarial  Seal]  E.  L.  COBB 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  Dec.  3, 1918. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  15,  1915.  J.  W.  Bell,  Clerk! 
By ,  Deputy.     [11] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

CASE  No.  1247-A. 

iViCTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SHAFER  and  JOHN  HENSON, 

Defendants. 

Judgment. 

This  cause  came  on  regularly  for  trial  before  the 
Court,  and  a  jury  of  12  qualified  citizens  of  the  Ter- 
ritory of  Alaska  on  Friday  the  22d  day  of  October, 
1915,  at  the  hour  of  10  o'clock  in  the  forenoon  of 
said  day; 

The  plaintiff  appeared  in  person  and  by  his  coun- 
sel, J.  H.  Cobb,  Esq.,  the  defendants  in  person  and 
by  their  counsel,  Messrs.  Cheney  &  Ziegler ; 

Plaintiff  introduced  evidence  in  support  of  his 
'Complaint  and  rested , 

Whereupon  attorneys  for  defendants  made  a  mo- 
tion for  a  nonsuit  upon  the  ground  that  the  plaintiff 
had  failed  to  make  out  a  case  against  either  the  de- 
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fendant,  W.  A.  Shafer  or  the  defendant,  John 
Henson , 

After  arguments,  the  Court  granted  the  motion  for 
nonsuit  as  to  the  defendant  John  Henson;  to  which 
plaintiff  then  and  there  excepted. 

Whereupon  the  trial  proceeded;  the  defendant, 
Shafer,  then  introduced  evidence  in  his  hehalf  and 
rested;  whereupon  attorneys  for  the  defendant 
moved  the  Court  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant,  W.  A.  Shafer;  after  argu- 
ments, the  motion  for  such  instructed  verdict  was 
granted,  and  the  Court  instructed  the  jury  to  return 
a  verdict  for  the  defendant,  W.  A.  Shafer ;  to  which 
instruction  and  ruling  the  plaintiff  then  and  there 
excepted.     [12] 

Whereupon,  the  jury  without  retiring  from  the 
Eox  proceeded  to  elect  B.  E.  Murphy,  one  of  the  jury, 
as  its  foreman,  and  returned  and  filed  a  verdict  for 
the  defendant,  W.  A.  Shafer,  in  words  and  figures 
as  follows,  to  wit : 

^^In  the  District  Court  for  the  Territory/  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1247-A. 

VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SHAFER  and  JOHN  HENSON, 

Defendants. 
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Verdict. 

We,  the  jury  in  the  above-entitled  cause,  do  find 
for  the  defendant,  W.  A.  Shafer. 

(Signed)     R.  E.  MURPHY, 

Foreman." 
—which  said  verdict  was  received  and  filed  in  open 
court  with  the  clerk  of  said  court; 

And  now  more  than  three  days  having  elapsed 
since  the  rendition  of  said  verdict,  and  the  plaintiff 
having  failed  to  file  a  motion  for  a  new  trial  or  a 
motion  in  arrest  of  judgment  as  provided  by  Statute, 
and  the  Court  being  fully  advised  in  the  premises. 

It  is  ordered,  adjudged  and  decreed  that  the  plain- 
tiff take  nothing  by  this  action,  and  that  the  defend- 
ants, W.  A.  Shafer  and  John  Henson  recover  of  and 
from  the  plaintiff  their  costs  and  disbursements 
herein  expended,  and  taxed  at  the  sum  of  $97.50. 

Done  in  open  court  this  11th  day  of  November, 
A.  D.,  1915. 

ROBERT  W.  JENNINGS, 

eludge. 
Entered  Court  Journal  No.  L,  page  170', 
O.  K.— COBB. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Nov.  11,  1915.  J.  W.  Bell,  Clerk. 
By  C.  Z.  Denny,  Deputy.     [IS] 
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In  the  District  Court  for  the  District  of  Ala-sJia, 
Division  No.  One,  at  Juneau. 

No.  1247-A. 

VICTOR  VON  ARX, 

Plaintrff, 
vs. 

W.  A.  SHAFER  and  JOHN  HENSON, 

Defendants, 

Transcript  of  Testimony.    [14] 

Testimony  of  Victor  Van  Ark,  for  Plaintiff. 

VICTOR  VAN  ARX,  the  plaintiff  herein,  being 
first  dulv  sworn  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  testified  in  answer  to  questions 
as  follows : 

Direct  Examination. 
(By  Mr.  COBB.) 

Q.  State  your  name  ?        A.  Victor  Van  Arx. 

Q.  Where  do  you  live,  Mr.  Van  Arx? 

A.  In  Douglas. 

Q.  How  long  have  you  lived  in  Douglas? 

A.  1902  I  came  up. 

Q.  You  were  living  in  Douglas  then  during  the 
month  of  September,  1914?        A.  Yes. 

Q.  Do  you  know  the  defendant,  W.  A.  Shafer? 

A.  Yes. 

Q.  What  official  position,  if  any,  was  he  holding 
at  that  time — ^what  was  he  in  September,  1914 — what 
office  did  he  hold? 

A.  He  was  the  marshal — Shafer  was  the  city  mar- 
shal. 


W.  A.  Shafer  and  John  Benson.  17 

(Testimony  of  Victor  Van  Ark.) 

Q.  The  city  marshal  ? 

A.  City  marshal;  yes,  sir. 

^  Bo  you  know  the  defendant,  John  Henson« 
A.  Yes. 

Q.  What  was  he  at  that  time?        A.  City  Judge. 

Q.  City  Judge,  city  magistrate  ?        A.  Yes. 

Q.  Do  you  remember  the  occasion  when  Mr. 
SHaf er  came  down  to  one  of  your  houses  there  about 
the  11th  of  September?        A.  Yes,  I  know. 

Q.  The  day  you  were  arrested?     [16] 

A.  Yes. 

Q.  Now,  Mr.  Van  Arx,  I  want  you  to  tell  the  jury 
just  what  happened  on  that  occasion  ? 

A.  Well,  I  have  then  to  start  in  with  the  8th  of 
September. 

Q.  The  8th? 

A.  Yes;  the  8th  of  September.  The  8th  Hun- 
saker,  he  gives  himself,— it  is  not  true  as  Cheney 
told,  that  he  killed  his  wife  and  another  man  in  the 
house, — he  killed  his  wife  and  the  other  man  in  the 
street,  for  jealousy,  and  he  went  home;  so  much  I 
hear;  I  heard  the  trouble,  but  I  don't  know  any- 
thing that  happened ;  and  he  went  home,  and  in  the 
morning  I  heard  a  shot  again  about  2  o'clock.  Well, 
the  next  day  they  told  me  that  Hunsaker  killed  him- 
self and  killed  his  wife  and  killed  the  other  man; 
Hunsaker  had  the  key,  and  he  shot  himself  in  the 
house.  It  was  pretty  warm  weather^  and  I  waited 
for  a  while,  and  then  I  asked  what  happened  here, 
and  everything  was  pretty  dirty,  and  dirt  in  every 
corner,  and  I  could  not  let  it  go  much  longer,  and 
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I  found  they  were  gone  and  locked  the  place ;  there- 
fore I  went  over  to  the  United  States  Commissioner 
and  asked  him  for  the  key ;  I  asked  him  if  he  went 
in  there,  and  he  said  it  looked  pretty  bad  in  there 
and  it  ought  to  be  cleaned  up.  The  United  States 
Commissioner  told  me  that  it  was  too  bad  that  no- 
body cleaned  it  up,  and  it  would  have  to  be  cleaned 
right  away.  I  asked  Marshal  Shafer,  or  O'Connor, 
if  he  had  got  the  key,  that  I  don't  know  who  has 
locked  the  door,  and  he  said,  "You  go  and  clean  it 
up  right  away ;  it  is  in  the  middle  of  the  town  and  it 
is  bad  in  that  condition  in  warm  weather."  I  went 
and  asked  Mr.  O'Connor  for  the  key,  and  asked  all 
over,  and  nobody  knew  nothing  about  it.  In  the 
evening  John  came  to  [17]  me  and  told  me  that 
the  commissioner  told  him  to  tell  me  to  go  in  that 
place  and  clean  that  up,  that  it  cannot  be  left  this 
way.  I  told  him,  ''All  right,  I  cannot  get  in;  I  can- 
not get  in  through  the  roof, ' '  so  there  was  a  window 
in  the  roof,  and  I  go  in  that  and  get  down  to  get  the 
key  for  somebody  to  clean  up.  I  turned  the  key  and 
took  it  home,  and  I  just  got  home  when  Ed  Hun- 
eaker,  his  brother,  come  to  me  and  told  me,  "I  would 
like  to  get  in  the  house  to  save  the  effects  that  was 
In  there,  and  for  to  take  out  my  part."  I  told  him, 
*'Yes,  I  got  some,  and  you  got  some;"  most  of  the 
furniture  was  mine,  and  I  said,  "  I  go  down  with  you 
and  show  you  what  is  mine,  and  you  can  do  what  you 
want  with  his  effects. ' ' 

Q.  That  was  on  the  11th  of  September. 

A.  That  was  on  the  13th,  the  day  I  got  arrested — 
the  13th,  I  believe. 
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Q.  The  day  you  were  arrested"? 
A.  Yes.     I  told  this  man  that  I  eat  dinner  and  go 
and  get  a  key;  Marshal  Shafer  go  in  for  the  effects 
to  look  after  the  effects;  I  was  in  there,  in  the  Hun- 
saker  house.     Marshal  Shafer  do  to  me  all  bad  things 
during  the  last  half  dozen  year,  I  told  this  man  that, 
and  I  told  him,  ''You  tell  Marshal  Shafer  if  he  no 
got  paper  to  go  in  my  cabin,  I  no  let  him  in"— you 
tell  him  that.     After  while  I  tell  Marshal  Shafer, 
''Stay  here.     I  suppose  you  got  papers  in  the  hand 
for  right  to  go  in;  you  know  very  well  I  don't  allow 
you  in  my  property  any  more— you  do  me  so  much 
bad  things."    He  told  me,  ''I  will  go  in;  what's  the 
matter  with  you,  you  old  bastard."    I  take  the  key 
to  try  the  key,  and  it  ain't  the  right  key.    Well,  I 
ain't  got  the  right  key,  so  I  go  home  and  get  the  key, 
and  come  back;  and  I  come  in  and  open     [18]     the 
door  and  go  in  the  kitchen,  and  then  Hunsaker  come 
in,  and  Marshal  Shafer  push  Hunsaker  aside  and 
tried  to  get  in  first.     I  told  him,  ''Go  away  from  my 
property;  I  don't  want  you  at  all;  if  you  haven't  got 
a  paper  you  go  away;  I  know  you  a  long  time";  and 
he  talk  nice  then,  and  said,  "What  is  the  matter 
with  you?    All  the  time  we  are  good  friends."    We 
go  in  the  kitchen,  and  Shafer  takes  both  hands  and 
pull  me  out  on  the  sidewalk  and  out  on  the  street, 
and  I  know  I  have  to  do  something,  and  I  hit  him 
down. 

Q.  Knocked  him  down? 

A.  Yes;  and  I  called  for  help  and  Ed.  Hunsaker 
come  up  and  helped  him ;  he  got  me  by  the  arm  and 
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the  other  man  got  me  by  the  other  arm,  and  just  so 
quick  as  Marshal  Shafer  was  free  with  his  hands 
he  jumped  up  and  pulled  a  revolver,  and  threw  the 
revolver  on  me,  and  pressed  it  on  me,  and  told  me 
I  was  under  arrest,  and  he  pushed  me  in  the  back 
half  a  dozen  times ;  I  go  ahead,  and  he  push  me  this 
way  (indicating)  down  through  the  street,  and  we 
come  to  the  bank,  and  I  see  John  Henson  in  the  door 
of  the  bank,  and  Marshal  Shafer  tell  me  to  go  over 
to  the  city  jail,  and  I  look  and  see  John  Henson  here 
in  the  doorway. 

Q.  What  bank? 

A.  No,  not  the  bank,  in  his  office,  and  I  want  to 
go  to  John  Henson,  and  he  grabbed  me,  and  put  me 
in  jail,  and  I  was  in  jail  all  evening,  and  there  was 
another  man  in  jail  who  was  crazy — 

Q.  The  other  man  was  in  the  jail? 

A.  Yes;  I  didn't  get  locked  in;  they  let  the  crazy 
man  be  with  me,  and  do  just  what  he  wanted  with 
me,  and  called  me  what  he  wanted  to  call  me,  and  I 
was  afraid  of  this  man;  they  didn't  lock  me  in,  and 
the  next  day  I  showed  Mr.  Cobb  and  said  that  was 
the  open  cell  they  left  the  man  in  and  me.  [19]  In 
the  evening  when  I  was  in  jail  come  Henson  and  told 
me — 

Mr.  CHENEY. — Just  a  moment — I  object  to  any 
statement  by  Henson. 

The  COURT.— Don't  state  anything  that  some- 
body told  you  unless  Mr.  Shafer  or  Mr.  Henson  was 
there. 

A.  Judge,  please,  Mr.  Henson  came  to  me  for  tell- 
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ing  me  that  Fuesi  came  to  John  Henson  to  get  bail 
to  get  me  out. 

Q.  About  what  time  of  day  was  it  that  he  put  you 
in  jail?  "f 

A.  Oh,  he  put  me  in  jail  maybe— it  cannot  be  after 
eleven  or  twelve;  I  was  just  eating  dinner. 

Q.  You  had  not  been  to  dinner  yet?        A.  No. 

Q.  How  long  did  he  keep  you  in  jail? 

A.  Oh,  he  keep  me  in  jail  until  next  day  about 
1  o'clock. 

Q.  That  was  after  I  got  over  there  and  got  you 
out  of  jail?        A.  Yes. 

Q.  Do  you  remember  the  amount  of  bail  you  put 
up  then— fifty  dollars?        A.  Yes. 

Mr.  CHENEY.— I  object  to  counsel  testifying. 

Q.  What  condition  was  the  jail  in  ? 

A.  Oh,  well,  the  jail  was  a  jail,  and  I  cannot  say 
anything  only  they  put  a  crazy  man  in  there  with 
me. 

Q.  Was  it  clean? 

Mr.  CHENEY.— I  object  to  this  testimony  about 
there  being  a  crazy  man  in  this  jail ;  counsel  has  not 
plead  anything  of  this  kind,  and  if  that  is  going  to 
be  used  in  this  case  in  the  element  of  damage  it 
should  be  pleaded  in  the  complaint;  there  was  no 
mention  made  of  it,  and  this  is  the  first  I  have  heard 
of  it. 

The  COUET.— Gentlemen  of  the  jury,  the  fact 
that  there  was  a  crazy  man  in  jail  has  nothing  to  do 
with  this  case,  and  you  will  absolutely  [20]  disre- 
gard such  testimony. 
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the  other  man  got  me  by  the  other  arm,  and  just  so 
quick  as  Marshal  Shafer  was  free  with  his  hands 
he  jumped  up  and  pulled  a  revolver,  and  threw  the 
revolver  on  me,  and  pressed  it  on  me,  and  told  me 
I  was  under  arrest,  and  he  pushed  me  in  the  back 
half  a  dozen  times ;  I  go  ahead,  and  he  push  me  this 
way  (indicating)  down  through  the  street,  and  we 
come  to  the  bank,  and  I  see  John  Henson  in  the  door 
of  the  bank,  and  Marshal  Shafer  tell  me  to  go  over 
to  the  city  jail,  and  I  look  and  see  John  Henson  here 
in  the  doorway. 

Q.  What  bank? 

A.  No,  not  the  bank,  in  his  office,  and  I  want  to 
go  to  John  Henson,  and  he  grabbed  me,  and  put  me 
in  jail,  and  I  was  in  jail  all  evening,  and  there  was 
another  man  in  jail  who  was  crazy — 

Q.  The  other  man  was  in  the  jail? 

A.  Yes;  I  didn't  get  locked  in;  they  let  the  crazy 
man  be  with  me,  and  do  just  what  he  wanted  with 
me,  and  called  me  what  he  wanted  to  call  me,  and  I 
was  afraid  of  this  man;  they  didn't  lock  me  in,  and 
the  next  day  I  showed  Mr.  Cobb  and  said  that  was 
the  open  cell  they  left  the  man  in  and  me.  [19]  In 
the  evening  when  I  was  in  jail  come  Henson  and  told 
me — 

Mr.  CHENEY. — Just  a  moment — I  object  to  any 
statement  by  Henson. 

"The  COURT.— Don't  state  anything  that  some- 
body told  you  unless  Mr.  Shafer  or  Mr.  Henson  was 
there. 

A.  Judge,  please,  Mr.  Henson  came  to  me  for  tell- 
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ing  me  that  Fuesi  came  to  John  Henson  to  get  bail 
to  get  me  out.  = 

Q.  About  what  time  of  day  was  it  that  he  put  you 
in  jail?  "" 

A.  Oh,  he  put  me  in  jail  maybe— it  cannot  be  after 
eleven  or  twelve;  I  was  just  eating  dinner. 

Q.  You  had  not  been  to  dinner  yet?        A.  No. 

Q.  How  long  did  he  keep  you  in  jail? 

A.  Oh,  he  keep  me  in  jail  until  next  day  about 
1  o'clock. 

Q.  That  was  after  I  got  over  there  and  got  you 
out  of  jail?        A.  Yes. 

Q.  Do  you  remember  the  amount  of  bail  you  put 
up  then— fifty  dollars?        A.  Yes. 

Mr.  CHENEY.— I  object  to  counsel  testifying. 

Q.  What  condition  was  the  jail  in  ? 

A.  Oh,  well,  the  jail  was  a  jail,  and  I  cannot  say 
anything  only  they  put  a  crazy  man  in  there  with 
me. 

Q.  Was  it  clean? 

Mr.  CHENEY.— I  object  to  this  testimony  about 
there  being  a  crazy  man  in  this  jail ;  counsel  has  not 
plead  anything  of  this  kind,  and  if  that  is  going  to 
be  used  in  this  case  in  the  element  of  damage  it 
should  be  pleaded  in  the  complaint;  there  was  no 
mention  made  of  it,  and  this  is  the  first  I  have  heard 
'of  it. 

The  COUET.— Gentlemen  of  the  jury,  the  fact 
that  there  was  a  crazy  man  in  jail  has  nothing  to  do 
with  this  case,  and  you  will  absolutely  [20]  disre- 
gard such  testimony. 
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Q.  "What  condition  was  the  jail  in  with  reference 
to  being  clean  and  decent,  or  otherwise  ? 

A.  Oh,  well,  it  was  dirty. 

Q.  Now,  state  what  food  and  drink  was  given  you, 
if  any,  during  the  25  hours  you  were  in  there  ? 

A.  Nothing. 

Q;  Did  they  bring  you  anything  to  eat? 

A.  No,  they  tried  to  kill  me  with  hunger. 

Q.  Did  they  give  you  anything  to  drink? 

A.  No,  nothing. 

Q.  State  if  you  had  anything  to  eat  or  drink  until 
you  got  out  the  next  day  ? 

Mr.  CHENEY.— I  object  to  that  for  the  reason 
that  it  maybe  that  he  didn't  eat  or  drink  anything, 
the  question  is,  was  it  furnished;  if  he  gets  food  it  is 
his  business  whether  he  wants  to  eat  it  or  not. 

The  COURT. — If  you  ask  a  man  if  he  had  any- 
thing to  eat  or  drink  you  would  naturally  mean  was 
there  anything  there  for  him  to  eat  or  drink. 

Mr.  COBB. — I  will  withdraw  the  question. 

Q.  State  whether  or  not  while  you  were  in  jail 
there,  any  food  or  drink  was  furnished  you. 

A.  No ;  a  man  can  go  and  get  a  drink  himself,  there 
is  water  in  the  jail,  and  he  can  get  water — that  is 
right. 

Q.  There  is  running  water  in  there? 

A.  I  cannot  tell  exactly  if  it  is  running  water;  I 
know  I  drank  water  in  there. 

Q.  Was  there  any  food  furnished  you? 

A.  Food  was  never  furnished. 

Mr.  COBB. — You  may  cross-examine.     [21] 
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Cross-examination. 
(By  Mr.  CHENEY.) 

Q.  Mr.  Van  Arx,  you  claim  you  have  lived  in 
Douglas  since  1902  ?        A.  Yes. 

Q.  Now,  in  regard  to  this  house  where  this  trouble 
occurred  with  Mr.  Shafer,  I  will  ask  you  who  had 
been  living  in  that  house  ?        A.  Ed.  Hunsaker. 

Q.  How  long  had  he  been  living  in  it? 

A.  Eight  years. 

Q.  Eight  years? 

A.  Yes,  sir ;  maybe  two  or  three  months  more  or 
less,  just  about  that  length  of  time. 

Q.  And  he  is  the  same  man  that  shot  and  killed 
himself,  isn't  he?        A.  Yes. 

Q.  He  lived  in  that  house  for  eight  years,  and  you 
never  lived  there,  did  you— that  wasn't  the  place 
where  you  lived? 

A.  That  was  not  my  place  where  I  lived,  but  I  own 
the  property. 

Q.  I  didn't  ask  you  that;  I  ask  you  if  you  had 
ever  lived  in  that  house  for  eight  years  ? 

A.  Oh,  I  lived  maybe  a  month  or  two  months  in 
[there. 

Q.  Where  were  you  living  when  this  thing  hap- 
pened?       A.  Up  there  (indicating). 

Q.  Up  where? 

A.  On  the  other  side  of  the  hill,  about  maybe  100 
yards  up. 

Q.  That  is  what  I  want  to  find  out ;  at  the  time  this 
trouble  occurred  then  with  Mr.  Shafer  you  were  liv- 
ing in  another  house  ?        A.  Yes. 
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Q.  Up  towards  the  hospital? 

A.  Yes ;  between  the  hospital  and  the  beach  road. 
[22] 

Q.  You  have  lived  there  a  long  time,  haven't  joul 

A,  Yes. 

Q.  And  this  place  where  the  trouble  occurred  had 
been  rented  to  Hunsaker  for  eight  years  ? 

A.  Yes. 

Q.  So  after  this  man  killed  himself  you  say  you 
went  over  to  the  Commissioner  to  see  if  you  could 
not  get  the  key?        A.  Yes. 

Q.  So  that  the  place  could  be  cleaned  up? 

A.  Yes. 

Q.  Now,  when  you  went  to  get  into  that  place  you 
said  you  went  through  the  roof  ? 

A.  By  the  ceiling  was  a  door,  window,  not  for  to 
go  down;  that  was  the  next  day,  the  Commissioner 
let  me  know  I  was  to  go  in  and  clean  up. 

Q.  You  went  through  the  roof  then?        A.  Yes. 

Q.  So  you  didn't  have  any  key  for  that  place? 

A.  I  cannot  get  any  key  from  Mike  O'Connor  or 
from  the  marshal. 

Q.  You  knew,  Mr.  Van  Arx,  that  the  place  was  in 
the  keeping  of  the  marshal,  didn't  you?  You  knew 
they  had  locked  this  place  up  ? 

A.  That  didn't  look  right  to  me,  because  the  Com- 
missioner told  me  to  go  in  and  clean  out  and  I  can- 
not believe  that  it  was  in  charge  of  somebody  else, 
because  where  the  man  shot  himself  I  didn't  think 
I  had  to  ask  to  go  in  there. 

Q.  You  said  just  now  that  you  could  not  get  the 
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key  from  the  marshal  so  you  went  through  the  hole 
up  in  the  roof?        A.  That  was  the  only  way.    ' 

Q.  Now,  you  claim,  Mr.  Van  Arx,  that  you  went 
over  there  and  unlocked  the  door,  when  Mr.  Hun- 
saker  went  to  your  house  and  , [23]  got  you  to  un- 
lock the  door,  and  that  you  went  inside  of  the  house? 
A.  No,  first  I  went  down  and  the  key  would  not 
open  the  door,  and  after  I  went  home  and  got  the 
other  key  we  went  in. 

Q.  Now,  look  here— if  you  had  to  go  through  the 
roof  before  that  to  get  into  that  house,  why  didn't 
you  use  the  key  that  you  opened  the  house  with  then? 
A.  The  door  was  locked  with  a  snap  lock  on  the 
inside,  and  I  cannot  open  it  at  all  on  the  outside,  and 
I  got  another  key  and  unlocked  the  door ;  they  have 
got  a  snap  lock  and  every  time  you  snap  the  door  the 
door  is  locked ;  after  I  got  in  and  took  the  snap  off 
for  locking  the  door,  then  the  door  opened. 

Q.  So  you  got  the  key,  and  then — where  did  you 
get  this  key  that  you  used  the  day  you  let  those  fel- 
lows in  the  house — did  you  get  the  key  in  the  house  ? 
A.  No ;  I  got  the  key  at  home,  and  took  the  key  and 
fitted  the  key. 

Q.  When  did  you  do  that? 

A. Altogether  three  days  time,  about  three  days; 
when  I  got  the  order  of  the  Commissioner,  and  when 
the  marshal  come  to  make  the  trouble  was  about  two 
days  after,  and  I  was  cleaning  out  this  place  all  right. 
Q.  What  I  am  trying  to  find  out,  and  what  I  want 
you  to  tell  the  jury  is  where  you  got  that  key— did 
you  go  through  the  roof  and  take  the  key  from  the 


26  Victor  Von  Arx  vs. 

(Testimony  of  Victor  Van  Ark.) 

inside  of  the  house,  of  that  lock,  or  did  you  make  the 

key"? 

A.  I  didn't  make  the  key,  I  bought  it. 

Q.  After  you  went  in  through  the  roof  that  day, 
you  bought  a  key,  and  so  you  had  a  key  the  day  they 
came  there?        A.  Yes.     [24] 

Q.  Now,  when  Mr.  Hunsaker  came  down  to  your 
house  there,  you  were  going  to  eat  dinner,  and  he 
told  you  he  had  brought  the  marshal  down  to  go  into 
that  house,  didn't  he  ? 

A.  Well,  he  told  me  that  the  marshal  was  going 
down  with  him. 

Q.  And  you  said  that  is  all  right,  didn't  you? 

A.  No ;  I  told  him  never  mind  the  marshal,  be^ 
cause  for  six  years  he  had  been  doing  me  all  the 
dirty  tricks  he  could  do,  and  the  marshal  didn't  get 
in  my  property  if  he  didn't  have  the  papers  with  him. 

Q.  I  thought  you  stated  that  Hunsaker  told  you 
that  he  had  broilght  the  marshal  down  and  you  said 
all  right?        A.  No,  sir;  I  never  told  that. 

Q.  Well,  then,  I  misunderstood  you.  Now,  you 
claim  that  you  went  into  the  house  and  went  into  the 
kitchen  with  Hunsaker  and  Shafer. 

A.  No;  I  never  claimed  that. 

Q.  Did  you  say  a  moment  ago  when  Mr.  Cobb  was 
asking  you  questions  that  you  went  in  the  kitchen, 
and  after  you  had  been  in  there  a  while  that  Mr. 
Shafer  turned  you  out  in  the  street? 

A.  I  never  told  that. 

Q.  Were  you  inside  of  the  house  at  all  the  day 
this  trouble  happened  ? 
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A.  You  see  I  went  back  and  opened  the  door  and 
told  Hunsaker,  ''Now,  you  come  in,"  and  I  was  in 
there  in  the  kitchen. 

Q.  You  were  in  the  kitchen  ? 

A.  Yes,  and  I  called  Hunsaker  to  come,  but  Mar- 
shal Shafer  pushed  Hunsaker  aside  and  tried  to  come 
first ;  that  was  the  way,  and  when  he  come  on  my  side- 
walk I  say,  ''You  get  out  of  here;  you  have  got  no 
business  here." 

Q.  Now,  this  is  what  I  want  to  get  out— you  were 
in  the  kitchen  and  Hunsaker  was  in  the  kitchen « 
[25] 

A.  Hunsaker  was  in  the  doorway. 

Q.  You  were  in  the  kitchen  ? 

A.  I  was  there,  yes. 

Q.  Then,  when  Mr.  Shafer  tried  to  get  in,  you  were 
not  in  the  doorway? 

A.  No,  sir ;  I  was  in  the  door. 

Q.  Did  Shafer  get  inside  of  the  house? 

A.  Shafer  come  up  on  my  sidewalk  and  pulled  me 
out. 

Q.  Did  he  go  inside  of  the  house? 

A.  Inside  of  the  house,  sure ;  just  in  the  corner  of 
the  door;  he  cannot  come  in  because  I  was  in  the 
doorway. 

Q.  Shafer  didn't  go  into  the  house. 

A.  No ;  that  was  my  property. 

Q.  You  were  standing  on  the  door-steps? 

A.  I  was  standing  inside  in  the  kitchen,  and  he 
come  on  my  sidewalk  and  pulled  me  out. 

Q.  Now,  you  knocked  Shafer  down,  didn  't  you  ? 
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A.  Was  nothing  else  to  do,  if  a  man  come  and  pull 
me  out  on  the  street  and  hit  me. 

Q.  Did  you  knock  Shafer  down? 

A.  He  knocked  me  first. 

Q.  He  knocked  you  down  ? 

A.  No,  because  he  cannot  knock  me  down. 

Q.  Did  you  knock  Shafer  down  in  front  of  the  door 
in  the  street?        A.  He  fell  down. 

Q.  And  you  were  on  top  of  him  and  some  man 
pulled  you  off  ?        A.  He  called  for  help. 

Q.  He  called  for  help  and  Hunsaker  and  some 
other  man  pulled  you  off  ?        A.  Yes. 

Q.  Quite  a  number  of  people  around  there  ? 

A.  Yes.     [26] 

Q.  Then  as  soon  as  they  pulled  you  off  Mr.  Shafer 
jumped  up  and  arrested  you,  didn't  he? 

A.  Just  so  quick  as  he  get  up  I  cannot  do  anything 
more,  and  Shafer  pulled  out  a  revolver  and  put  the 
revolver  on  my  breast. 

Q.  You  claim  he  pointed  the  gun  at  you  ? 

A.  Yes. 

Q.  And  he  arrested  you  and  took  you  up  to  jail? 

A.  Yes. 

Q.  Now,  you  say  that  for  eight  years  Mr.  Shafer 
had  been  doing  a  great  deal  to  you — what  had  he  done 
to  you — arrested  you? 

A.  No,  but  he  do  me  all  tricks  that  he  can  do ;  one 
time  we  was  up  in  court  and  there  was  a  letter — I 
believe  Mr.  Cobb  got  the  letter — making  complaints, 
and  it  says  I  got  three  cabins  that  are  pretty  dirty — 
I  cannot  keep  them  clean  because  there  is  a  man  in 
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there  with  lots  of  children  and  makes  dirt-and  they 
told  me  this  must  be  cleaned-that  it  cannot  go  this 
way  any  more  and  it  have  to  be  cleaned;  he  asked  me 
whose  cabms  they  were,  and  I  told  him  they  belonged 
to  Mike  O  'Connor.     All  right,  the  next  day  I  cleaned 
the  place ;  I  have  got  no  spectacles,  and  without  spec- 
tacles I  cannot  see  to  read,  and  two  times  I  go  to 
Cheney  about  the  trouble  and  he  said  they  cannot 
hurt  you.     I  cleaned  the  place  up,  and  as  I  finished 
it  was  pretty  warm  weather,  and  I  went   down   to 
Mike  O'Connor's  cabin,  and  he  told  me  if  I  didn't 
see  a  paper,  that  he  sent  me  a  paper,  and  he  would 
fine  me  $100. 

Q.  Now,  at  that  time  Mr.  Shafer  was  enforcing  the 
orders  of  the  health  committee  on  the  city  council, 
and  ordered  you  to  clean  up  your  dirty  places? 

A.  No;  they  didn't  make  complaints— that  is  not 
true.     [27] 

Q.  Complaints  were  made  and  then  they  told  you 
to  go  and  clean  them  up,  and  you  did  clean  them  up? 

A.  No ;  I  told  you  the  people  go  in  there,  and  some 
people  have  got  no  right  to  say  anything,  and  Mar- 
shal Shafer  and  Henson  make  out  the  paper  and 
handed  me  the  paper,  but  I  got  no  spectacles  and  I 
cannot  read. 

Q.  Those  were  your  cabins — those  dirty  cabins  ? 

A.  No ;  they  were  not  mine ;  they  were  O'Connor's. 

Q.  You  claim  they  made  you  clean  up  somebody 
else's  property? 

A.  Yes;  I  had  to  clean  up  for  these  people  what 
was  in  O'Connor's  cabins;  another  thing,  in  the  win- 
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ter  time  when  the  cold  weather  is,  Marshal  Shafer 
comes  around  on  that  man   that  was   living  in  my 
cabin,  and  that  man  said,  "What  are  you   turning 
that  way" — 

The  COURT. — Never  mind,  Mr.  Van  Arx. 

Q.  Ever  since  you  have  lived  in  Douglas  you  have 
had  trouble  with  the  city  and  the  city  authorities, 
haven't  you,  and  you  have  been  arrested  and  con- 
victed on  several  occasions,  haven't  you? 

A.  I  never  had  trouble  with  the  city ;  the  marshal 
he  got  trouble  with  me. 

Q.  As  a  matter  of  fact,  haven't  you  been  convicted 
of  using  dangerous  weapons,  or  assault  with  a  dan- 
gerous weapon  in- Douglas,  before  John  Henson? 

Mr.  COBB. — I  shall  object  to  that  as  irrelevant 
and  immaterial. 

The  COURT. — They  may  ask  if  he  has  been  con- 
victed of  a  crime. 

Mr.  COBB. — Not  a  mere  misdemeanor. 

The  COURT.— Any  crime. 

Mr.  COBB.— All  right. 

Q.  You  were  arrested  and  convicted  for  assault 
with  a  dangerous  [28]  weapon,  weren't  you? 
Just  answer  the  question,  and  you  can  explain  it  later 
to  Mr.  Cobb;  you  were  convicted  in  the  municipal 
court  in  Douglas  for  assault  with  a  revolver,  with  a 
dangerous  weapon  ? 

A.  I  was  convicted,  and  you  promised  me  for 
twenty  dollars  to  defend  me,  but  I  know  I  have  to 
come  to  Juneau  a  half  a  dozen  times,  and  Mr.  Cobb — 

Q.  You  can  explain  that,  Mr.  Van  Arx,  if  you  want 
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to  to  Mr.  Cobb.     Now,  the  time  you  were  convicted 
for  assault  with  a  dangerous   weapon,  Mr.  Shafer 
was  in  Douglas  at  that  time  and  was  city  marshal, 
wasn't  he?        A.  Yes. 

Q.  Mr.  Henson  was  the  Judge?        A.  Yes. 

Q.  Now,  in  addition  to  that  you  had  trouble  with 
the  mayor  of  the  city,  and  with  all  of  the  city  council  ? 

A.  I  never  talked  with  the  mayor. 

Q.  When  O'Connor  was  mayor,  didn't  you  have 
trouble  with  him  about  your  property  down  on  the 
beach? 

A.  He  was  down  on  the  beach,  and  I  asked  him,  I 
said,  ''Are  you  going  to  take  my  water  away  from 
here?  I  got  a  right  to  use  the  water  in  the  toilet, 
and  you  got  no  right  to  go  and  take  the  water  away. " 
I  believe  that  is  right. 

Q.  Now,  Mr.  Van  Arx,  at  the  time  you  were  ar- 
rested there,  the  time  you  knocked  the  marshal 
down,  just  before  you  knocked  him  down  didn't  you 
use  vile  and  obscene  language,  or  words  to  this 
effect — 

Mr.  COBB. — I  object  to  that  as  not  cross-examina- 
tion, and  part  of  their  defense. 

The  COURT. — Objection  overruled,  because  this 
is  part  of  the  things  that  you  brought  out. 

Q.  I  used  rough  language  like  he  did ;  I  did  it  too. 
[29] 

Q.  Isn't  it  a  fact  that  you  called  Marshal  Shafer 
a  God  damned  son-of-a-bitch  ? 

A.  Well,  I  called  him  just  what  he  called  me  back; 
I  called  him  back  what  he  called  me ;  yes,  sir. 
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Q.  You  did  call  him  that,  didn't  you? 

A.  I  cannot  tell  you  now,  14  months,  exactly  what 
I  did  call  him,  but  I  called  him  the  names  he  called 
me;  I  called  him  the  names  he  called  me,  yes. 

Q.  You  told  Mr.  Shafer  also  to  go  down  and  take 
care  of  his  sporting  women,  didn't  you,  of  his 
whores  ? 

A.  I  told  him,  "You  go  down  to  the  sporting  girls, 
that  is  all  the  work  what  you  do;  you  don't  do  any 
work  for  the  city,  only  the  sporting  girls." 

Q.  Now,  immediately  after  you  used  that  language 
Mr.  Shafer  arrested  you,  didn't  he — right  after  that 
Mr.  Shafer  arrested  you  and  took  you  to  jail? 

A.  Mr.  Shafer  don't  arrest  me —  he  pulled  me  out 
of  the  door,  and  these  people  keep  me  back;  he  ar- 
rested me  afterwards. 

Q.  You  claim  that  he  rushed  in  and  went  into  the 
house  and  pulled  you  out  of  your  house  ? 

A.  He  pulled  me  out. 

Q.  Pulled  you  out  of  this  house  ? 

A.  Yes;  he  say  pretty  things — ''We  were  all  the 
time  good  friends,  and  what  is  the  matter  with  you," 
and  just  as  soon  as  he  got  near  he  pulled  me  out. 

Q.  Mr.  Van  Arx,  when  you  were  put  in  jail  there, 
as  a  matter  of  fact  you  were  locked  up  the  same  as 
any  other  person  and  put  into  a  separate  cell  by  your- 
self at  night,  weren't  you  ? 

A.  I  wasn't  locked  up. 

Q.  You  were  put  in  a  cell  there  where  there  was  a 
bed,  and  you  had  a  bunk  or  bed?    ,[30] 

A.  Yes ;  that  is  right. 
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Q.  And  Mr.  Shafer  brought  you  some  food,  didn't 
he?        A.  No;  he  didn't  bring  me  nothing. 

Q.  There  was  a  pipe  in  the  corridor  of  that  jail 
a  water-pipe  with  running  water  right  there  in  the' 
corridor  that  you  could  help  yourself  to,  wasn't 
there?        A.  The  water  was  in  there. 

Q.  There  was    running  water  in  there,  and   you 
drank  water,  didn't  you? 

A.  Yes,  that  is  right;  I  drank  water. 

Q.  Did  you  ask  Mr.  Shafer  to  bring  you  anything 
to  eat? 

A.  No;  I  didn't  ask  him;  he  come  in  the  evening 
and  brought  a  bucket  full  of  eats  and  give  to  the 
crazy  man,  and  give  him  feeds,  and  he  told  him,  ''1 
got  your  feed." 

Q.  He  brought  in  food  for  the  other  man  and 
didn't  bring  you  anything? 

A.  Didn't  give  me  nothing;  didn't  give  me  any- 
thing. 

Q.  You  didn't  ask  for  anything? 

A.  Oh,  no ;  oh,  no. 

Q.  You  claim  it  was  1  o'clock  the  next  day  before 
he  took  you  into  court  ?        A.  I  cannot  tell  exactly. 

Q.  Tell  the  jury  when  it  was  as  near  as  you  can  ? 

A.  As  near  as  I  can  tell,  he  took  me  there  at  10 
o'clock  in  the  court. 

Q.  Why  did  you  say  a  few  moments  ago,  then,  they 
kept  you  in  that  jail  until  1  o'clock  the  next  day? 

A.  He  put  me  back,  because  I  go  over  there  to  Mr. 
Henson,  and  Mr.  Cobb  wasn't  there,  and  I  said  Mr. 
Cobb  will  come  over  on  the  11  0  'clock  boat,  and  they 
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put  me  in   jail  again,  and  at     [31]     1  o'clock  Mr. 
Cobb  was  there,  and  I  don't  know  exactly  when  Mr. 
Cobb  came  over  there,  and  Marshal  Shaf  er  and  I  go 
out  after  this  time. 

Q.  Then,  Mr.  Van  Arx,  it  is  a  fact  that  you  were 
put  in  jail  sometime  in  the  afternoon  one  day,  and 
that  you  were  kept  there  that  night,  and  that  you 
were  taken  into  court  the  next  morning  at  10  o'clock, 
before  Mr.  Henson? 

A.  They  brought  me  over  there. 

Q.  You  said,  didn't  you,  that  they  brought  you 
over  there  before  me  Mr.  Henson?        A.  Yes. 

Q.  And  you  asked  that  the  case  be  put  off  because 
you  wanted  to  get  a  lawyer  from  Juneau? 

A.  Oh,  he  come  all  right. 

Q.  Mr.  Cobb  wasn't  there,  was  he? 

A.  He  was  over  there. 

Q.  He  wasn't  there,  was  he,  at  10  o'clock? 

A.  No. 

Q.  Now,  isn't  it  a  fact  that  you  asked  for  your  case 
to  be  put  off  until  your  lawyer  could  come  from 
Juneau,  and  then  Mr.  Henson  put  you  back  in  jail, 
or  Mr.  Shafer  did?        A.  Yes. 

Q.  When  you  got  through  with  that  fight  with 
Shafer,  Shafer  looked  pretty  bad,  didn't  he— his 
clothes  were  all  dirty,  and  he  was  scratched  up  some- 
what, wasn't  he ?        A.  He  never  looked  good  to  me. 

Q.  So  you  don't  now,  Mr.  Van  Arx,  make  any 
complaint  particularly  about  the  jail  being  dirty— 
what  you  claim  now  is  there  was  another  man  in  there 
that  had  fits,  as  I  understand?        A.  Yes.    .[32] 
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Q.  This  man  didn't  hurt  you  any,  did  he? 

A.  He  didn't  hurt  me,  but  I  think  it  was  a  careless 
thing  for  the  city  marshal  and  the  city  court  that 
the  man  didn't  get  locked  up  when  he  is  crazy. 

Q.  That  is  just  your  opinion  about  his  condition, 
w^hether  this  man  was  crazy  or  not? 

A.  Well,  I  believe  he  was. 

Q.  That  was  your  opinion?        A.  Yes. 

Q.  Now,  Mr.  Van  Arx,  I  will  ask  you 'if  you,  at 
any  time  after  you  were  arrested  in  the  afternoon, 
offered  to  give  bail? 

A.  No,  put  me  in  jail  and  don't  look  at  me  and 
don't  bring  me  nothing  to  eat,  how  would  I  get  a 
chance  to  get  bail  or  pay  anything? 

Q.  When  Mr.  Shafer  came  to  the  jail  any  time 
there  in  the  afternoon  with  the  food,  did  you  ask 
him  then  to  give  bail,  or  did  you  ask  him  for  a  chance 
to  get  bail  ? 

A.  It  was  5  o'clock  before  Shafer  was  here,  and 
Henson  was  pretty  glad  knowing  that  they  have  got 
me  in  there,  and  said  now  we  have  got  the  bird  there 
he  don't  get  any  bail,  I  know  that. 
Q.  How  do  you  know  that  ? 

A.  Because  when  a  man  here  asks  for  bail  for  me 
they  don't  let  him  have  any. 

Q.  So  that  is  the  reason  why  you  say  now  that  you 
know  that  Mr.  Henson  and  Mr.  Shafei^^said,  ''Now, 
we  have  got  the  bird,  we  are  going  to  keep  him  in 
there"?        A.  Yes,  sir. 

Q.  Did  you  ask  Mr.  Shafer  to  get  bail,  or  did  you 
offer  to  give  any  bail  that  afternoon  ? 
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A.  He  don't  talk  to  me,  and  I  haven't  got  noth- 
ing to  do  with  him,  but  I  asked  him  to  bring  me  into 
court,  and  he  didn't  talk.     [33] 

Q.  When  did  you  ask  him  that  ? 

A.  Just  when  he  put  me  in  jail;  I  says,  ''Here  is 
Mr.  Henson  in  the  doorway,"  and  he  took  the  club 
out,  and  he  said  come  on  to  jail,  and  right  away  he 
put  me  in  jail. 

Q.  What  did  you  say  to  Mr.  Shafer  about  that, 
about  taking  you  into  court — did  you  ask  him  to  take 
you  particularly  to  Henson 's  court*?        A.  Yes. 

Q.  Where  did  you  ask  him  that? 

A.  As  he  go  with  me  right  along. 

Ql.  On  the  street  ? 

A.  Yes;  the  jail  is  before  Henson 's  building,  and 
Henson  was  in  the  doorway. 

Q.  The  jail  is  down  between  the  sawmill  and  Hen- 
son's  office,  isn't  it?        A.  Yes. 

Q.  On  the  beach?        A.  Yes. 

Q.  And  in  going  from  the  beach  down  below  the 
sawmill  and  going  up  town,  you  come  to  the  jail  first, 
before  you  come  to  Henson 's  office  ?        A.  Yes. 

:Q.  Henson 's  office  is  up  in  the  block  across  from 
the  postoffice  ?        A.  Yes,  maybe  50  yards  away. 

•Q.  Now,  then,  Mr.  Hunsaker  had  lived  there  in 
that  house  for  eight  years  before  he  killed  himself — 
had  he  come  to  you  and  given  the  place  up,  or  said 
anything  to  you  about  he  was  going  to  kill  himself  ? 

A.  No;  he  didn't  say  nothing. 

Q.  He  rented  the  house  there  and  lived  in  it  for 
eight  years  ? 
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A.  Yes,  and  he  was  owing  about  three  months' 
rent. 

Q.  You  understood  at  that  time,  Mr.  Van  Arx 
that  Mr.  Ed  Hunsaker-     [34]     that  is,  the  brothel 
that  was  over  there  to  see  you-you  understood  he 
was  the  administrator  of  his  brother's  estate,  didn't 
you? 

A.  I  couldn't  say,  no;  the  commissioner  don't  tell 
me  nothing. 

Q.  Mr.  Hunsaker  told  you  he  had  charge  of  his 
brother's  estate,  didn't  he?        A.  No,  sir. 

Q.  And  he  had  brought  the  marshal  down  to  get 
the  stuff?        A.  No,  sir. 

Q.  What  did  he  tell  you  when  he  came  over  to  your 
house  that  day? 

A.  He  come  and  told  me  the  marshal  was  here  for 
sizing  up  the  effects. 

Q.  He  told  you  the  marshal  was  there  to  size  up 
the  effects?        A.  Yes. 

Q.  And  didn't  he  say  that  he  was  administrator  of 
his  brother's  estate  and  he  wanted  to  get  into  the 
house  for  that  purpose  ? 

A.  No,  he  don 't  tell  me  nothing, 
Q.  Where  is  Mr.  Hunsaker  now  ? 
A.  Up  in  Auk  Bay,  I  heard;  I  heard  somebody 
was  gone  for  him ;  I  don 't  know. 
Q.  Out  at  Auk  Bay?        A.  Yes. 
Q.  So  you  claim,  Mr.  Van  Arx,  that  when  you 
struck  Mr.  Shafer  he  was  standing  just  outside  of 
the  door  and  you  were  in  the  house — is  that  right — 
where  were  you  when  you  struck  Shafer,  weren't 
you  on  the  street  ? 
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A.  He  pulled  me  out  on  the  street,  yes ;  he  pulled 
me  out  of  the  kitchen  out  on  the  street. 

Q.  When  you  say  the  kitchen  do  you  mean  the  first 
room  in  the  house  ?     [35]         A.  Yes ;  the  first  room. 

Q.  You  say  there  was  quite  a  crowd  of  people 
there  when  that  happened?        A.  There  was. 

Q.  When  you  appeared  in  court  the  next  morning, 
Judge  Henson  was  there,  wasn't  he?        A.  Yes. 

Q.  And  you  were  brought  in  there,  and  isn't  it  a 
fact  that  he  was  going  to  go  ahead  with  your  case, 
and  that  you  said  you  wanted  a  continuance,  that  you 
wanted  your  case  put  off — isn't  that  true? 

A.  He  brought  me  over  there  after  10  o  'clock,  and 
I  don't  want  to  go  ahead,  and  I  told  him  on  the  11 
o'clock  boat  comes  Mr.  Cobb,  and  I  don't  want  my 
case  to  come  up  until  he  come.  Well,  all  right,  he 
said,  at  1  o'clock,  and  he  put  me  back  in  the  jail,  the 
marshal  put  me  back. 

Mr.  CHENEY.— That  is  all. 

Redirect  Examination. 
(By  Mr.  COBB.) 

Q.  When  was  it  the  complaint  was  made  against 
you  for  assault  with  a  deadly  weapon? 

A.  It  is  about  three  or  four  years  ago,  I  cannot 
tell ;  it  was  a  long  time  ago. 

Q.  And  you  say  Mr.  Cheney  defended  you  on  that 
occasion  ? 

A.  I  explained  to  Mr.  Cheney — you  weren't  home 
— I  explained  to  Mr.  Cheney,  and  Mr.  Cheney  said 
they  cannot  hurt  you,  if  a  man  stay  in  your  door 
and  want  to  lick  you;  I  told  him  to  go  away  three 


W.  A.  Shafer  and  John  Ilenson.  39 

(Testimony  of  Victor  Van  Ark  ) 
times,  and  he  didn't  go,  and  I  look  the  revolver  and 
told  him  you  got  to  go. 

Q.  You  were  convicted  for  that  before  Mr  Hen- 
son? 

A.  Yes;  you  were  not  here,  and  I  went  to  Cheney 
and  I  know  when     [36]     a  man  has  a  little  business 
m   Juneau  he  has  to  spend   two  or  three  days   in 
Juneau,  and  Cheney  tell  me  I  better  pay  the  $20 
and  let  it  go.  ' 

Q.  That  is,  you  say,  four  years  ago,  and  you  paid 
the  $20  fine  ?        A.  Yes. 

Q.  Is  that  the  only  time  Mr.  Henson  ever  had  you 
brought  before  him  over  there  ? 

A.  Never  nothing  else  at  all. 

Q.  You  were  never  brought  before  him  at  any 
other  time?        A.  Nothing  else  at  all. 

Mr.  COBB.— That  is  all. 

Recross-examination. 
(By  Mr.  CHENEY.) 

Q.  I  didn't  appear  for  you  in  that  case,  Mr.  Van 
Arx — you  say  I  told  you  it  was  cheaper  to  pay  the 
fine  rather  than  hire  a  lawyer  in  Juneau  to  go  over 
there,  and  you  paid  your  fine,  isn't  that  right? 

A.  Yes,  that  is  right. 

Q.  I  didn't  go  over  to  Douglas  and  defend  you, 
did  I?        A.  No. 

Q.  I  told  you  it  was  cheaper  to  go  over  there  and 
pay  your  fine  ? 

A.  No,  you  didn't  tell  me  that;  I  would  take  this 
paper  and  go  to  Mr.  Cobb  if  he  was  at  home. 

Q.  What  do  you  mean  then  that  I  told  you  ? 


JLi 


40  Victor  Von  Arx  vs. 

(Testimony  of  Victor  Van  Ark.) 

A.  I  don 't  understand ;  the  only  thing,  it  could  be 
made  to  see  if  you  are  in  your  house  in  there  and  a 
man  come  to  the  door  and  tried  to  lick  you,  you  have 
got  a  right  to  take  a  revolver  and  tell  him  you  have 
got  to  go,  and  I  have  got  a  witness  here  and  I  can 
bring  the  witness. 

Q.  That  is  all  right,  I  didn't  remember  it — when 
you  came  to  [37]  see  me  you  came  to  my  office  in 
Juneau?        A.  Yes. 

Q.  And  you  told  me  about  the  case  ? 

A.  About  how  it  happened. 

Q.  You  didn't  hire  me  to  go  over  there,  and  I 
didn't  go  over  there?        A.  No;  you  didn't. 

Mr.  CHENEY.— That's  aU. 

(Witness  excused.) 

(Whereupon  court  adjourned  until  1:30  o'clock 
P.  M.)      [38] 

AFTERNOON  SESSION— October  23,  1915, 
1:30  P.M. 

Testimony  of  Jas.  L.  Manning,  for  Plaintiff. 
JAS.  L.  MANNING,  a  witness  introduced  on  be- 
half of  the  plaintiff,  being  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  in  answer  to  questions  as  follows : 

Direct  Examination. 
(By  Mr.  COBB.) 
Q.  State  your  name.        A.  James  L.  Manning. 
Q.  What  is  your  occupation? 
A.  United  States  Deputy  Marshal. 
Q.  As  such  a  United  States  Deputy  Marshal  was 


W,  A.  Shafer  and  John  Henson.  41 

(Testimony  of  Jas.  L.  Manning.) 

a  subpoena  placed  in  your  hands  for  Mr.  Hunsaker  ? 
A.  Yes,  sir. 

Q.  Did  you  make  every  effort  to  find  him? 
A.  Yes,  sir;  I  did. 
Q.  Could  you  find  him  ? 
A.  I  could  not  find  him,  no. 
Q.  Just  state  what  efforts  you  made  ? 
A.  In  detail  ? 
Q.  In  a  general  way. 

A.  I  inquired  around  town  for  this  gentleman,  and 
I  was  told  by  Charles  Rudy  out  at  Mendenhal  that 
lie  thought  he  was  out  ai  Auk  Bay  somewhere  on 
the  beach;  I  came  back  and  told  Mr.  Cobb,  and  Mr. 
Cobb  told  me  I  would  have  to  go  out,  and  I  made 
arrangements  with  George  Nelson  to  take  me  out  on 
his  motor  cycle,  and  we  went  out  as  far  as  we  could, 
out  beyond  Knudson's;  we  got  out   there  about  4 
o'clock  in  the  afternoon,  and  I  took  the  trail  through 
the  woods  and  went  around  Auk     [39]     Bay,  and  I 
think  I  covered  the  beach  in  the  vicinity  of  Auk  Bay 
about  7  miles;  I  was  out  there  from  about  5  o'clock 
un  the  evening  until  11  o'clock  at  night,  and  George 
Nelson  and  I  fired  a  number  of  shots  from  revolvers, 
and  hollered,  and  we  visited  every  cabin  along  the 
beach,  and  we  couldn't  find  anyone  home  anywhere. 
Mr.  CHENEY.— I  don't  know  the  purpose  of  this. 
Q.  You  made  every  reasonable  effort  ? 
'     A.  I  made  every  effort,  yes. 

Mr.  CHENEY.— What  is  the  purpose  of  this? 
Mr.  COBB. — It  is  simply  an  answer  to  your  ques- 
tion here  to  the  plaintiff,  where  Mr.  Hunsaker  is. 
(Witness  excused.)     [40] 
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Testimony  of  John  Fuesi,  for  Plaintiff. 
JOHN  FUESI,  a  witness  introduced  in  behalf  of 
the  plaintiff,  being  first  duly  sworn  to  tell  the  truth, 
the  whole  truth  and  nothing  but  the  truth,  testified 
in  answer  to  questions  as  follows : 

Direct  Examination. 
(By  Mr.  COBB.) 

Qi.  State  your  name  ?        A.  John  Fuesi. 

Q.  Where  do  you  live?        A.  In  Douglas. 

Q.  How  long  have  you  lived  there? 

A.  Seventeen  years,  a  little  over. 

Q.  What  is  your  business?        A.  Hardware. 

Q.  You  ran  a  mercantile  establishment  over  there  ? 

A.  Yes,  sir. 

Q.  Do  you  know  the  plaintiff,  Victor  Van  Arx  ? 

A.  Yes,  sir. 

Q.  Do  you  know  the  defendant,  John  Henson  and 
W.  A.  Shafer?        A.  Yes,  sir. 
[    Q.  Do  you  remember  the  occasion  of  the  arrest  of 
Victor  Van  Arx  by  Mr.  Shaf er  in  September,  1914  ? 

A.  Yes,  sir. 

Q.  Mr.  Fuesi  state  to  the  jury  about  how  long  after 
the  arrest  before  you  heard  of  it. 

A.  Two  or  three  hours  afterwards. 

Q.  You  don't  know  just  how  long  it  was? 

A.  No,  I  couldn't  state  exactly  the  hour. 

Q.  The  same  day? 

A.  The  same  afternoon ;  Theodore  Hunsaker  came 
into  my  place  and  said —     [41] 

Mr.  CHENEY.— I  object  to  that. 

Q.  Never  mind  what  Mr.  Hunsaker  said.     What, 
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if  anything,  did  you  do  then  in  regard  to  it? 
A.  I  told  Theodore  to  go  and  tell  Mr.  Henson- 
Mr.  CHENEY.-I  object  to  the  conversation  be- 
tween him  and  Mr.  Henson. 

The  COURT.-Don't  tell  anything  about  what  was 
said. 

Q'.  State  what  you  did. 

A.  I  told  him  I  would  like  to  get  a  bond  for  him 
to  get  him  out  and  told  him— 

Mr.  CHENEY.-I  object  to  the  conversation  be- 
tween him  and  Henson. 

The  COURT.— That  may  be  stricken.  You  were 
asked  what  you  did,  not  what  you  said— what  did  you 
do? 

A.  Well,  what  I  did,  Theodore  came  back  again 
and  said,  "I  couldn't  get  no  answer";  I  said,  "All 
right."  He  said,  "Mr.  Henson  is  on  the  outside 
there,"  and  I  went  outside  there  and  said,  "Why, 
Mr.  Henson,  Theodore  and  I  will  go  good  for  this 
man." 

Q.  Is  that  the  city  magistrate,  Mr.  Henson? 

A.  Yes,  sir. 

Q.  What  did  you  say  to  Mr.  Henson  when  you 
went  to  him? 

Mr.  CHENEY.— I  want  counsel  to  state  first  the 
time  and  place  that  this  occurred  so  we  are  to  know 
what  we  are  to  meet. 

The  COUET. — Very  well,  you  may  cross-examine 
him  on  that. 

Q.  What  did  you  say  to  Mr.  Henson  when  you 
went  to  him  with  Hunsaker  ? 
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A.  I  says:  ''I  like"— 

The  COURT.— Fix  the  time  and  place,  Mr.  Cobb. 

Q.  When  was  it  that  you  went  to  see  Mr.  Henson  ? 

A.  It  was  in  the  afternoon. 
,     Q.  Of  the  day  of  the  arrest  ? 

A.  Yes,  sir.     [42] 

Q.  Can  you  fix  the  exact  hour*? 

A.  No,  sir;  I  cannot. 

Q.  You  went  to  him  as  soon  as  you  heard  it  ? 

A.  Yes,  sir. 

Mr.  CHENEY.— I  object  to  that;  that  is  counsel's 
own  conclusion. 

The  COURT.— Yes,  don't  lead  the  witness. 

Q.  When  you  went  to  see  him  where  did  you  find 
Mr.  Henson? 

A.  In  front  of  the  jewelry  store  of  Al  Bloedhorn. 

Q.  In  Douglas  City,  Alaska?        A.  Yes,  sir. 

Q.  Now,  what  occured  when  you  got  there — just 
state  as  near  as  you  can  recall  everything  that  was 
said? 

A.  I  said,  "Theodore  and  I,  we  go  good  for  this 
Van  Arx,  let  him  out,  let  him  go  home ' ' ;  and  he  said, 
''Nothing  doing  until  to-morrow  at  10  o'clock." 
That  was  all  that  was  said,  and  I  went  back  to  the 
shop  and  went  to  work  again. 

Q.  State  to  the  jury  whether  or  not  you  and  Mr. 
Theodore  Hunsaker  were  prepared  to  furnish  any 
reasonable  amount  of  bail  that  might  be  required  ? 

Mr.  CHENEY. — I  object  to  that  because  the  wit- 
ness didn't  state  what  he  said — that  is,  he  said,  "We 
go  good  for  this  Van  Arx ' ' ;  now,  that  is  all  the  wit- 
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ness  claims,  and  whether  or  not  they  had  a  certain 
amount  of  real  estate,  or  whether  they  had  personal 
property,  or   whether  they   did   not;  whether  they 
could  justify  on  a  bond  for  any  amount,  it  seems  to 
me  as  immaterial;  that  is  a  question  that  has  to  be 
decided  in  court  when  the  bond  is  taken.    I  suppose 
his  only  object  is  to  show  that  somebody  offered  to  go 
this  man's  bail,  and  when  he  has  reached  that  point 
it  seems  to  me  that  going  into  the  question  of  how 
much  money  Mr.  Fuesi  has  is  immaterial,  especially 
in  view  of  the  fact  that  Mr.  Henson  did  not  say 
[43]     that  he  would  not  release  Mr.   Van  Arx  be- 
cause they  were  not  sufficient  for  bail. 

Q;.  You  can  answer  the  question,  whether  you  were 
prepared  to  go  to  give  any  reasonable  amount  of 
bail?        A.  Yes,  sir. 

Q.  Where  is  Mr.  Theodore  Hunsaker? 

A.  He  is  dead.  \ 

Q.  He  has  died  since  then?        A.  Yes= 

Q.  Was  Mr.  Hunsaker  a  man  of  property  over 
there?        A.  Yes. 

Q.  And  so  are  you?        A.  Yes,  sir. 

Mr.  COBB. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  CHENEY.) 

Q.  What  Hunsaker  are  you  talking  about? 

A.  Theodore  Hunsaker,  the  man  who  died  here 
a  few  months  ago. 

Q.  The  brother  of  the  man  who  shot  himself  ? 

A.  Oh,  no;  no. 

Q.  The  other  Theodore  Hunsaker,  the  little,  short 
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fellow?        A.  Yes,  the  little,  short  fellow. 

Q.  Now,  state  again,  Mr.  Fuesi,  just  what  you 
said  to  Mr.  Henson  ?  Just  state  the  words  you  used 
to  Mr.  Henson? 

A.  Well,  I  said  to  Mr.  Henson  to  let  Victor  out 
and  let  him  go  home,  and  that  we  would  go  good  for 
him,  the  same  as  we  go  bail  for  him. 

Q.  You  would  go  good  for  him?        A.  Yes. 

Q.  That  is  all  you  said  ?        A.  Yes.     [44] 

Q.  And  he  said  nothing  doing  ?        A.  Yes. 

Q.  And  you  went  back  to  the  store  again  ? 

A.  I  went  back  to  work  again. 

Q.  Do  you  say  Theodore  was  there  with  you  and 
Mr.  Henson  at  the  time  ?    A.  Yes,  sir. 

Q.  On  the  sidewalk  ?        A.  Yes,  sir. 

Q.  That  was  not  in  Mr.  Henson 's  office  in  the 
courthouse?        A.  No. 

Q.  You  didn't  go  up  there? 

A.  No,  just  in  front  of  the  jewelry  store  of  AJ 
Bloedhorn. 

Q.  Eight  on  the  street?        A.  Yes. 

Q.  What  other  conversation  did  you  have  with 
Mr.  Henson? 

A.  I  didn't  have  no  other  conversation. 

Q.  Didn't  you  abuse  Mr.  Henson  at  this  time  and 
tell  him  that  he  had  no  right  to  arrest  this  man,  and 
no  right  to  put  him  in  jail,  or  words  to  that  effect? 

A.  Not  to  my  recollection. 

Q.  As  a  matter  of  fact  Mr.  Fuesi,  isn't  this  true, 
that  you  met  Mr.  Henson  when  he  was  going  from 
the  restaurant  after  having  his  dinner,  you  met  him 
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on  the  street  and  you  said  to  Mr.  Henson:  ''You  got 
no  right  to  arrest  Van  Arx,  you  got  no  right  to  put 
him  in  jail?" 

A.  I  don't  remember  of  anything  I  said  like  that. 

Q".  You  simply  said  what  you  claim  now  that  you 
said,  that  you  would  go  good  for  Van  Arx? 

A.  Yes,  sir. 

Q.  And  Mr.  Henson  and  you  have  not  been  very 
friendly  for  a     [45]     number  of  years,  have  you  ? 

A.  I  don't  know;  we  talked  together  the  same  as 
anybody  else  doing  business  together. 

Q.  You  haven't  had  any  unfriendly  feeling  toward 
him  and  Mr.  Shafer?        A.  Not  to  my  knowledge. 

Q.  You  and  Van  Arx  are  pretty  good  friends, 
aren't  you?        A.  Yes,  sir. 

Q.  Both  Swiss  nationality?        A.  Yes,  sir. 

Q.  Talk  the  same  language  ?        A.  Yes,  sir. 
Mr.  CHEKEY.— That  is  all. 
Mr.    CHENEY.— Just     another     question:  You 
didn't  state  the  time  this  conversation  occurred,  did 
you? 

A.  No,  I  cannot  state  the  time,  it  was  in  the  after- 
noon. 

Q.  Sometime  in  the  afternoon  ?        A.  Yes,  sir. 
;    Q.  Would  you  say  about  5  o'clock? 

A.  Somewheres  around  there,  I  suppose. 

Mr.  CHENEY.— That  is  all. 

Redirect  Examination. 
(By  Mr.  COBB.) 
Q.  You  went  as  soon  as  you  heard  of  the  arrest, 


48  Victor  Von  Arx  vs. 

(Testimony  of  John  Fuesi.) 

did  you — you  went  to  Mr.  Henson  as  soon  as  you 

heard  of  the  arrest? 

A.  I  went  to  Mr.  Henson;  when  Theodore  could 
not  get  no  answer  from  him,  I  went  to  him. 

Mr.  CHENEY.— He  insists  on  getting  that  in, 
your  Honor ;  you  have  ruled  it  out  once. 

The  COUET.— Yes;  that  will  be  stricken,  Gentle- 
men of  the  Jury.     [46] 

Q.  Did  you  go  to  see  Mr.  Henson  as  soon  as  you 
heard  of  the  arrest? 

A.  I  think  it  was  at  that  time. 

The  COURT.— About  5  o'clock,  you  say? 

A.  Somewheres  around  there. 

Mr.  COBB.— That's  all. 

(Witness  excused.) 

PLAINTIFF  RESTS.  [47] 

Mr.  CHENEY.— If  the  Court,  please  at  this  time  I 
move  for  a  nonsuit  on  the  ground  that  plaintiff  has 
failed  to  substantiate  the  allegations  in  the  complaint. 
This  suit  is  based  upon  a  conspiracy  between  Hen- 
son and  Shafer,  and  states  that  they  conspired  to- 
gether to  commit  these  unlawful  acts,  and  that  they 
put  this  man  in  jail  without  food  or  water,  and  that 
the  jail  was  dirty,  and  they  allege  all  these  various 
things  as  a  basis  for  an  action  of  damages.  Their 
own  evidence  does  not  show — and  Mr.  Van  Arx 
himself  does  not  swear  that  the  jail  was  dirty,  and 
there  is  no  evidence  at  all  of  any  conspiracy.  Cer- 
tainly so  far  as  Judge  Henson  is  concerned  the  plain- 
tiff has  failed  to  make  out  a  case  It  seems  to  me  at 
this  time  if  there  is  any  case  at  all,  it  could  only  be 
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against  Mr.  Shaefer,  because  Mr.  Henson  is  not  con- 
nected in  any  way  with  this  arrest,  not  connected 
mth  he  jail  in  question  nor  with  the  parties,  and 
there  has  been  no  conspiracy  shown  between  him  and 
ISnafer. 

n  1^1  ^OU^T.-What  have  you  to  say  to  that,  Mr. 
Cobbl 

Mr.  COBB. -I  have  to  say:  Here  is  a  man  ar- 
rested between  11  and  12  o'clock  without  a  warrant- 

The  COURT.— Address  yourself  to  the  case 
against  Mr.  Henson— what  is  there  to  hold  Mr.  Hen- 
son? 

(Argument  by  Mr.  Cobb.) 

The  COURT.-The  case  so  far  as  Mr.  Henson  is 
concerned  will  be  dismissed. 

Mr.  COBB.— To  which  we  except. 

The  COURT.— The  motion  for  a  nonsuit  as  to  Mr. 
Shafer  will  be  denied.     [48] 

DEFENSE. 

Testimony  of  William  Fells,  for  Defendant. 
WILLIAM  FELLS,  a  witness  introduced  on  be- 
half of  the  defendant,  being  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  in  answer  to  questions  as  follows : 

Direct  Examination. 
(By  Mr.  CHENEY.) 

Q.  Mr.  Fells,  what  position,  if  any,  did  you  hold 
in  September,  1914? 

A.  Deputy  United  States  Marshal  in  Douglas. 

Q.  Are  you  acquainted  with  the  premises  Mr.  Hun- 
saker  occupied  before  he  killed  himself  last  fall,  in 
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September?        A.  I  am. 

Q.  Do  you  know  the  place  where  he  lived? 

A.  I  do. 

Q.  Were  you  present  at  a  coroner's  inquest  upon 
the  body  of  this  man  Hunsaker — I  don't  know  his 
first  name — do  you  know  his  first  name  ?        A.  Ed. 

Q.  Ed.  Hunsaker — at  this  place  about  the  8th  of 
September,  1914?        A.  I  was. 

Q.  What,  if  anything  did  you  have  to  do  vdth  those 
premises,  with  reference  to  whether  or  not  you  were 
put  in  charge  of  them  ? 

A.  I  was;  I  had  the  bodies  moved,  and  I  locked 
the  place  up  by  order  of  the  Commissioner. 

Q.  Did  the  Commissioner  hold  an  inquest  over  at 
the  house?        A.  In  the  house. 

Q.  Were  you  present  ?        A.  I  was. 

Q.  Was  Mr.  Shafer,  the  defendant  in  this  case, 
present,        A.  He  was.     [49] 

Q.  Now,  state  whether  or  not  you  took  any  action 
in  regard  to  turning  these  premises  over  to  Mr. 
Shafer  afterwards,  Mr.  Fells  ? 

A.  This  inquest  was  held  at  2  in  the  morning,  or 
1:20,  or  something  like  that,  and  the  (Commissioner 
ordered  me  to  have  the  body  removed  to  the  morgue 
and  lock  the  place  up.  The  door  has  a  storm  door 
on  it,  and  the  only  way  I  could  find  to  lock  up  that 
storm  door  was  with  a  padlock;  I  couldn't  find  any 
key,  so  I  snapped  on  the  lock  and  let  it  go  at  that,  and 
I  said  if  we  have  to  get  in  here  we  can  unscrew  the 
hasp.  The  next  morning  I  met  Mr.  Shafer  and  told 
him  that  if  Hunsaker  was  up  to  go  down  there  and 
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open  that  door  for  him,  that  I  had  to  come  over  here 
to  attend  court. 

Q.  Who  was  the  Hunsaker  you  mentioned  when 
you  said  that  to  him? 

A.  Theodore;  I  think  the  one  with  the  blind  eye— 
I  don't  know  what  his  name  is— Theodore,  I  think? 

Q.  That  is  the  brother  of  the  dead  man? 

A.  The  brother  of  the  dead  man. 

Q.  You  told  Shafer  if  he  showed  up— 

Mr.  COBB.— I  object  to  him  leading  the  witness. 

The  COURT.— Change  the  form. 

Q.  Just  state  again  \v'hat  you  said  ? 

A.  I  told  Mr.  Shafer  to  go  down  with  Mr.  Huns- 
aker and  get  in  the  house. 

Q.  What  was  the  reason  for  that,  if  you  were  in 
Douglas  ? 

Mr.  COBB.— We  object  to  that  as  immaterial, 
what  his  reasons  were. 

The  COURT.— The  object  of  it  is  simply  that  Mr. 
Shafer  was  not  a  trespasser  on  the  property — objec- 
tion overruled. 

Q.  What  were  you  doing  at  that  time — ^what  reason 
did  you  have  ? 

A.  Why,  I  was  attending  the  court.     [50] 

Q.  You  were  attending  court  here  in  Juneau  ? 

A.  I  was. 

Q.  Obliged  to  be  here  every  day? 

A.  Every  day. 

Q.  Mr.  Fells,  you  were  in  the  house  at  the  time  of 
the  inquest?        A.  I  was. 

Q.  Were  any  effects  in  the  house — any  personal 
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property  of  any  kind  that  Mr.  Hunsaker  left  there? 

A.  Yes,  everything  seemed  to  be  standing  around 
there— sewing  machine ,  mirrors,  beds,  table  and 
everything  else. 

Q.  Did  Mr.  Van  Arx  ever  go  to  you  and  ask  you 
for  the  key  to  that  place  ?        A.  He  did  not. 

Mr.  CHENEY.— That  is  all. 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  What  did  you  do  with  the  key  ? 

A.  There  was  no  key ;  I  never  had  a  key. 

Q.  Never  had  a  key  at  all — all  you  said  to  Mr. 
Shafer  was  to  take  that  hasp  off  and  let  him  in  if 
'he  wanted  to  get  in  1        A.  That  is  all. 

Q.  And  that  is  all  the  turning  over  that  you  did? 

A.  That  is  all. 

Mr.  COBB.— That's  all. 

Mr.  CHENEY.— That's  all. 

(Witness  excused.)     [51] 

Testimony  of  W.  A.  Shafer,  for  Defendant. 
W.  A.  Shafer,  the  defendant,  introduced  as  a  wit- 
ness in  his  own  behalf,  having  been  first  duly  sworn 
to  tell  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  testified  in  answer  to  questions  as  follows : 

Direct  Examination. 
<By  Mr.  CHENEY.) 

Q.  State  your  name. 
'  A.  W.  A.  Shafer. 

Q.  Do  you  reside  in  Douglas  ?        A.  Yes,  sir. 

Q.  How  long   have    you   lived   in   Douglas,    Mr. 
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Shafer?        A.  Since  '98,  off  and  on. 

Q.  What  position,  if  any,  did  you  occupy  in  Sep- 
tember, 1914?        A.  I  was  city  marshal. 

Q.  How  long  have  you  been  city  marshal  over 
there,  about?        A.  Since  1910. 

Q.  Are  you  still  the  city  marshal?        A.  Yes,  sir. 
Q.  Do  you  know  Mr.  Van  Arx?        A.  I  do. 
Q.  You  have  heard  Mr.  Van  Arx's  testimony  here 
this  forenoon?        A.  I  did;  yes,  sir. 

Q.  Now,  Mr.  Shafer,  I  will  ask  you  to  state  what 
you  did  in  regard  to  arresting  Mr.  Van  Arx,  on,  I 
think  it  was  the  12th  day  of  September,  1914. 
A.  The  11th  of  September. 

Q.  State  first  what,  if  anything,  you  had  to  do  with 
the  place  or  premises  there — who  lived  there,  and 
then  what  occurred  afterwards,  leading  up  to  this 
affair  ? 

A.  Well,  this  place,  Ed.  Hunsaker  lived  there,  and 
he  committed  suicide  there,  and  I  was  there  with 
the  United  States  Marshal;  [52]  I  was  ordered 
to  go  down  there  with  them,  as  they  went  to  arrest 
the  man.     The  door  was  open — 

Q.  Just  explain  to  the  jury  about  that — you  were 
ordered  to  arrest  the  man — was  that  before  he  died, 
suicided?        A.  Yes,  sir. 
Q.  What  had  he  done  ? 
A.  He  had  killed  a  man  and  a  woman. 
Mr.  COBB. — I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial. 

The  COURT. — It  is  immaterial  except  that  it  is 
preliminary,  just  simply  to  show  what  the  man  was 
doing  there. 
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Q.  In  the  first  place,  where  did  this  man  that  killed 
himself  live? 

A.  He  lived  on  the  beach,  next  to  Michael  George's 
store,  next  door. 

Q.  On  that  street  running  from  Douglas  to  Tread- 
well  on  the  beach?        A.  Yes. 

Q.  Just  state  how  this  house  is  situated  with  ref- 
erence to  this  street — whether  or  not  there  was  any 
sidewalk  in  front  of  it. 

A.  Yes,  sir ;  in  going  south  it  was  on  the  left-hand 
side  of  the  street,  and  there  is  a  6-foot  sidewalk  run- 
ning past  the  house. 

Q.  That  is  the  street,  isn't  it? 

A.  Yes;  that  is  the  street;  that  is  all  the  street 
there  is. 

Q.  I  am  asking  you  now  if  there  is  any  such  side- 
walk in  front  of  the  house  ? 

A.  Yes,  there  was;  there  was  a  small  sidewalk  clear 
to  the  house. 

Q.  Did  or  did  not  the  house  stand  flush  with  the 
street? 

A.  As  near  as  any  of  the  rest  of  the  houses ;  they 
all  come  out  [53]  on  this  one  street  right  down 
there. 

Q.  Now,  you  may  state  what  occurred  there — what 
'Mr.  Hunsaker  had  done,  and  what  you  did,  briefly? 

A.  After  the  United  States  Marshal  and  I  stepped 
into  the  house,  Mr.  Hunsaker  fired  a  shot,  and  as  we 
jumped  into  the  back  room  we  saw  him  lying  on  the 
floor,  and  I  said  to  Billy  Fells,  ''He  has  shot  him- 
self."   We  called  the  jury  and  the  Coroner  back — 
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self. "  We  called  the  jury  and  the  Coroner  back- 
we  had  examined  those  other  eases,  and  we  called 
them  back,  and  I  was  the  only  witness  examined  on 
that  case. 

Q.  What  other  cases  do  you  mean  ? 

Mr.  OOBB.-I  think  that  is  all  incompetent,  ir- 
relevant and  immaterial— that  is  what  occurred  on 
the  8th  of  September. 

The  COURT.-I  don't  think,  Mr.  Cheney,  it  need 
be  gone  into  in  detail. 

Q.  Now,  after  this  coroner's  inquest— you  were 
present  at  the  coroner's  inquest,  you  say? 

A.  Yes ;  I  was  the  only  witness  examined. 

Q.  What  happened,  if  anything,  between  you  and 
the  marshal  and  the  coroner,  after  the  inquest? 

A.  Mr.  Fells  locked  the  house  afterwards  he  told 
me  to  go  and  unlock  it  for  the  administrator  of 
Hunsacker's  estate,  that  was  Ed  Hunsaker's  brother 
— he  told  me  to  go  and  unlock  it  for  him. 

Q.  Was  there  anything  in  there  belonging  to  the 
man  who  killed  himself? 

A.  Yes;  he  left  letters  and  certain  articles  show- 
ing what  belonged  to  him  and  it  seemed  like  Mr. 
Van  Arx  had  some  things  in  there  as  well  as  Hun- 
saker;  I  won't  say  what  day  it  was,  but  it  was  after 
this  happened,  Hunsaker  he  spoke  to  me  and  he  said 
he  would  like  to  get  the  key  to  unlock  that  house, 
and  I  says  to  him —  [54] 
Mr.  COBB. — I  object  to  that,  what  he  said. 
The  COURT.— He  says  that  Hunsaker  and  he 
went  down  there  to  look  after  the  effects  of  the  dead 
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man,  or  take  charge  of  them ;  that  is  the  only  material 

part  of  the  case ;  the  only  material  thing  to  you  is  to 

show  that  he  was  lawfully  there. 

Q.  Well,  Mr.  Shafer,  who  called  you  to  go  down 
there  ? 

A.  Mr.  Hunsaker  called  me  from  O'Connor's 
store. 

Q.  By  'phone?        A.  Yes,  sir. 

Q.  Where  were  you  at  the  time? 

A.  I  was  at  home  at  dinner. 

Q.  Had  you  had  your  dinner  ? 

A.  No,  sir;  I  went  home  to  dinner  after  12  o'clock, 
and  he  called  me  up;  I  says,  ''Where  are  you  now?" 
He  says,  ''I  am  in  O'Connor's  store;"  and  he  asked 
me  when  I  was  going  to  come  down,  and  I  said, 
''Right  away;"  I  went  down  to  Mr.  O'Connor's 
store  and  met  him  there,  and  we  walked  to  the  beach 
together;  when  we  got  down  to  the  house  he  said, 
"I  would  like  to  have  Jim  Mitchell  and  Van  Arx 
there,"  and  I  didn't  object,  and  I  waited  there  for 
10  or  15  minutes  until  he  came  back,  and  he  said  he 
couldn't  find  Jim  Mitchell,  and  that  Van  Arx  was 
eating  dinner  and  that  we  would  have  to  wait  about 
10  minutes.  We  waited  there  and  Van  Arx  came 
down  and  he  started  to  unlock  the  shed  door — not 
the  one  that  was  locked  by  the  marshal,  but  the 
back  door — and  it  seemed  as  though  he  didn't  have 
keys  that  would  unlock  it  and  he  started  home,  and 
when  he  started  he  said  to  me,  "You  needn't  to  stay 
around  here,  you  can't  get  in"— I  hate  to  repeat  the 
dirty  words  he  said  before  the  lady,  but  I  have  to. 
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The  COURT.-Who  are  you  talking  about  now? 
Lo5J 

A.  Van  Arx.     Van  Arx   said,  -You   old  whore- 
master,  you  go  down  to  the  other  end  of  the  town 
where  you  belong  and  attend  to  the  whores";  those 
are  the  words  he  used.     He  went  to  his  house  to  get 
the  key  and  came  back  and  unlocked  the  door;  I 
walked  up  close  to  him  just  before  he  went  in,  and 
he  said,  "You  cannot  come  in  here,"  and  I   says 
'^ What  is  the  matter  ?"    He  said,  -What  is  the  mat- 
ter?   Any  son-of-a-bitch  of  a  thing  that  O'Connor 
wants  done  you  are  son-of-a-bitch  enough  to  do  it"; 
and  we  had  a  mix-up  and  I  went  on  the  under  side. 
Q.  What  do  you  mean  by  that  ? 
A.  He  assaulted  me;  I  grabbed  hold  of  him  with 
the  intent  to  arrest  him,  and  we  were  pretty  busy, 
and  finally  we  went  down,  he  on  top,  and  Hunsaker 
and  Frank  Dean  pulled  him  off. 
(Q.  Was  there  anybody  around  there? 
A.  Yes,  sir;  lots  of  people  around. 
*Q.  Where  did  this  occur? 
\     A.  Eight  in  front  of  the  house,  right  on  the  side- 
walk.    And  I  says  to  him  when  I  got  up,  I  said, 
"Old  man,  you  can  go  along  with  me."    He  says, 
*'I  don't  have  to";  and  I  says,  "You  old  reprobate, 
you  are  under  arrest,  do  you  understand  that?"     I 
pulled  my  gun,  not  pointing  it  at  him  at  all,  and 
I  put  my  hand  with  the  gun  down  like  this  (indi- 
cating), but  I  pulled  the  gun  to  enforce  my  words; 
I  had  to  shove  him  about  10  or  12  feet  before  he 
would  walk,  and  I  put  my  gun  in  my  pocket  and 
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pulled  my  club  and  carried  it  in  my  hand  all  the 
way  to  the  jail,  and  I  arrested  him.  That  was  pretty 
close  to  1  o'clock.  Of  course,  I  was  pretty  dirty; 
my  clothes  were  dirty — I  had  been  on  my  back  and 
the  street  was  wet  and  they  were  dirty,  and  I  went 
home  and  changed  my  clothes  and  took  them  to  the 
cleaner.     [56] 

Q.  What  part  of  town  do  you  live  in  ? 

A.  I  live  on  Third  street,  out  towards  the  ceme- 
tery. 

Q.  In  the  north  part  of  Douglas  ? 

A.  In  the  north  part  of  town. 

Q.  And  you  went  out  home  to  your  dinner  ? 

A.  I  did ;  I  took  those  clothes  to  the  cleaners,  and 
afterwards  I  was  looking  after  witnesses  up  to  close 
to  4  o'clock,  and  I  went  to  Mr.  Henson  to  make  out 
the  complaint  and  he  wasn't  in  the  office  at  the  time; 
I  believe  Mr.  Henson  was  sick  or  something  of  the 
kind,  but  he  was  not  in. 

Q.  Well,  then,  Mr.  Van  Arx,  of  course,  was  in  jail 
at  that  time  ? 

A.  Yes,  sir ;  he  was  in  jail. 

Q.  Now,  when  did  you  take  him  before  the  Court  ? 

A.  I  took  him  before  the  Court  at  10  o'clock  the 
next  morning.  That  was  our  usual  hour  to  hold 
court.  And  as  far  as  the  grub  is  concerned,  I  took 
him  a  bucket  of  grub  from  the  Jap  restaurant,  and 
set  it  in  his  cell ;  there  was  piece  of  pie,  two  sand- 
wiches and  a  cup  of  coffee,  and  I  said,  "There  is 
your  supper."  The  next  morning  I  went  in  there, 
and  was   going  to   get   him  another   meal,  but  the 
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bucket  was  just  as  I  had  left  it  the  night  before;  it 
was  heavy,  and  I  looked  in  it,  and  I  seen  it  was  the 
same  as  it  was  the  night  before,  and  I  left  it  there  in 
the  cell.  At  10  o'clock  I  took  him  to  the  Judge,  and 
he  said  he  didn't  want  to  try  the  case  then,  that  he 
had  a  lawyer  coming  at  11  0  'clock.  I  put  him  in  jail 
again,  didn't  lock  him  in  as  I  did  the  night  before, 
but  put  him  in  the  corridor  so  he  could  have  access 
to  the  water  and  toilet,  and  after  that  I  went  to  the 
beach  again  to  get  some  more  witnesses. 

Q.  Were  these  witnesses  people  who  were  there 
at  the  time  ? 

A.  They  were ;  I  remember  of  seeing  them  stand- 
ing around,  and  I     [57]     wanted  to  try  to  find  them. 

Q.  You  say  Mr.  Van  Arx  himself  said  he  didn't 
want  to  try  the  case  in  the  morning? 

A.  He  did;  at  10  o'clock  he  said  he  didn't  want  to 
try  it— he  didn't  ask  for  no  delay  or  anything  of 
that  kind — he  said  his  lawyer  was  coming  over  on 
the  11  o'clock  boat. 

Q.  Mr.  Shafer,  I  will  ask  you  if  Mr.  Van  Arx 
asked  for  bail,  or  asked  for  permission  to  give  bail,  at 
any  time  from  the  time  he  was  arrested  up  to  10 
o'clock  in  the  morning?        A.  No,  sir. 

Q.  I  believe  you  said  he  was  locked  in  a  cell  ? 

A.  He  was ;  I  locked  him  in  the  cell. 

Q.  You  heard  him  say  he  was  in  there  with  a  crazy 
man? 

A.  When  he  went  back  he  was  in  the  jail  with  an- 
other man. 

Q.  That  was  in  the  morning,  but  the  day  before 
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he  said  he  was  in  that  room  with  a  crazy  man  ? 

A.  No,  sir ;  he  was  locked  in  a  cell  all  night. 
Q.  When  you  took  him  back  in  the  morning  you 
say  you  left  him  in  the  corridor  ? 

A.  I  did ;  yes. 

Q.  What  condition  is  that  jail  in,  in  regard  to 
being  clean  or  dirty? 

;  A.  I  will  swear  it  was  cleaner  than  his  house  when 
I  saw  it ;  I  will  swear  the  jail  is  kept  in  better  con- 
dition than  his  house  was  when  I  saw  it. 

Q.  Now,  just  tell  the  jury  where  that  jail  is  located 
with  reference  to  the  place  where  you  arrested  Van 
Arx  and  the  place  where  Mr.  Henson  had  his  office 
on  Main  Street  in  Douglas? 

A.  From  Van  Arx's  place  the  jail  is  pretty  close 
to  a  half  mile  this  side  of  Van  Arx's  place;  and  it 
is  about  120  feet  or  something  of  that  kind,  to  Hen- 
son  office,  on  this  side  of  the  [58]  jail;  I  didn't 
pass  his  office  at  all  in  going  to  the  jail. 

Q.  Then,  as  I  understand,  Mr.  Shafer,  in  going 
up  from  the  beach  where  this  trouble  occurred  you 
:get  to  the  jail  first  ?        A.  Yes,  sir. 

Q.  Is  the  jail  right  on  the  street? 

A.  Yes,  right  on  the  street. 

Q.  And  you  keep  right  on  going  north  to  the  main 
street  of  Douglas  before  you  get  to  Mr.  Henson 's 
office  ?        A.  Yes,  sir ;  that  is  right. 

Q.  I  will  ask  you  whether  or  not  Mr.  Van  Arx 
stopped  somewhere  along  in  front  of  the  bank  as  you 
were  bringing  him  up  to  jail  and  told  you  there  is 
Mr.  Henson  standing  there  in  the  door,  and  for  you 
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to  take  him  over  there  ? 

A.  No,  sir;  he  didn't;  he  never  said  those  words  to 
me  at  all;  in  fact,  he  wouldn't  speak  on  the  way 
down  town  at  all. 

Q.  Which  way  did  you  come  up-did  you  come  up 
from  the  armory  or  come  up  by  the  sawmill? 
A.  By  the  armory. 

Q.  And  down  to  the   grandstand   where  the  ball 
ground  is?        A.  Yes,  sir. 

Q.  And  when  you  got  in    front  of  the  jail   you 
crossed  over  to  the  jail?        A.  Yes,  sir;  I  did. 
'     Q.  Mr.  Shafer,  had  you  said  anything  to  Mr.  Hen- 
son  about  going  down  on  the  beach  to  see  Mr.  Van 
Arx,  or  arresting  Mr.  Van  Arx  ? 

A.  No,  sir;  you  see,  Mr.  Henson  didn't  know  I 
went  down  to  the  beach. 

Q.  Now,  you  say  when  you  went  to  Mr.  Henson 's 
office  in  the  afternoon  he  was  not  in  ? 

A.  Yes,  sir;  that  is  what  I  said. 

Q.  What  hours  does  he  usually  keep  there  ?     [59] 

A.  I  don't  know  whether  it  was  8  to  5  or  9  to  5, 
which;  I  think  it  was  9  to  5,  if  I  am  not  mistaken; 
I  am  not  positive,  but  I  know  he  holds  court  at  10 
o  'clock. 

Q.  Was  that  the  custom  of  Judge  Henson  to  hold 
court  in  the  morning?        A.  Yes,  sir. 

Q.  All  the  time  that  you  have  been  there? 

A.  Yes,  sir;  all  the  time  that  I  have  been  on  the 
job. 

Q.  Had  you  struck  Mr.  Van  Arx  or  had  you  drawn 
any  weapon  upon  Mr.  Van  Arx — 
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Mr.  COBB. — I  object  to  counsel  leading  the  wit- 
ness constantly — it  is  not  only  leading  but  argu- 
mentative, and  I  object  to  it. 

The  COURT.— Change  the  form  of  it. 

Q.  Mr.  Shafer,  when  did  you  draw  your  revolver? 

A.  After  he  had  said  those  dirty  words  that  he 
said  I  arrested  him;  just  after  I  got  up  off  the 
ground  I  says,  '^Old  man,  you  are  under  arrest — 
come,"  I  said,  '^Old  man,  you  can  come  along  with 
me";  he  said,  ''I  don't  have  to";  I  said,  "You  old 
reprobate,  you  are  under  arrest." 

Q;.  That  is  after  you  got  up  ? 

A.  Yes,  that  is  the  time  I  pulled  the  gun. 

Q.  Did  you  believe  you  had  the  authority  to  arrest 
Mr.  Van  Arx  at  that  time  f 

Mr.  COBB.— I  object  to  that. 

The  WITNESS.— He  was  interfering  with  my 
business,  that  is  what  he  was. 

Mr.  COBB.— I  object  to  that;  I  don't  think  a  wit- 
ness is  allowed  to  testify  of  his  belief  in  a  thing; 
he  can  state  what  was  said  and  done. 

The  COURT.— Objection  is  overruled.     [60] 

Mr.  COBB.— Exception. 

Q.  Did  you  believe  that  you  had  authority  to  ar- 
rest Mr.  Van  Arx  at  that  time  ? 

A.  I  surely  did ;  he  was  interfering  with  my  busi- 
ness ;  I  had  orders  from  the  United  States  Marshal 
to  go  over  there  and  open  the  house,  and  Hunsaker 
had  asked  me  to  go  down  with  him,  and  he  told  me, 
' '  I  think  he  has  got  some  things  inside,  and  you  know 
how  it  is  in  dividing  up  things. ' ' 
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Q.  Never  mind  that,  Mr.  Shafer. 

The  COURT.-That  will  be  disregarded,  Gentle- 
men  of  the  Jury. 

Q.  Mr.  Shafer,  did  this  occur  in  the  presence  of 
any  other  people? 

A.  Surely  did;  there  must  have  been  20  or  25 
people  standing  around. 

Q.  You  are  familiar  with  the  street  where  this  oc- 
curred ? 

A.  I  surely  am;  I  am  over  that  most  every  day. 
-    Q.  Is  that  a  public  street  of  Douglas  f 
A.  Yes,  sir, 

Q.  And  this  occurred  on  that  street  ? 
A.  It  did,  yes,  sir. 

Q.  Approximately,  how  many  people  would  you 
say  were  there  ? 

A.  I  would  say  there  were  20  people  at  least. 

Q.  That  is  at  the  time  that  he  used  these  words? 

A.  Yes,  sir. 

Q.  Now,  when  you  made  the  charge  in  court 
against  Mr.  Van  Arx,  do  you  remember  what  he  was 
charged  with? 

Mr.  COBB.— We  object  to  that;  the  paper  itself  is 
the  best  evidence. 

The  COURT.— Objection  sustained. 

Q.  Did  you  have  any  particular  ill-feeling  against 
Mr.  Van  Arx?        A.  No,  sir;  I  did  not. 

:Q.  You  knew  him  well  ?     [61] 

A.  Yes,  sir;  I  knew  him  well. 

'Q.  What  was  your  reason,  Mr.  Shafer,  for  draw- 
ing your  gun  after  this  fight? 
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A.  Well,  when  he  went  home  to  the  house  I  didn't 
know  but  what  he  was  going  after  his  gun;  I  had 
arrested  him  for  using  a  gun  on  a  man,  or  threat- 
ening to  use  a  gun;  and  I  didn't  know  but  what  he 
had  gone  home  after  a  gun ;  that  is  why  I  drew  my 
gun  when  I  told  him  he  was  under  arrest. 
\  Q.  You  say  you  had  arrested  him  before  for  draw- 
ing or  using  a  dangerous  weapon  ? 

A.  I  had;  yes,  sir;  I  have  the  date  here;  he  was 
arrested  on  July  26,  1913,  and  paid  a  fine  of  $25  for 
assault  with  a  dangerous  weapon. 

Q.  That  was  in  the  court  at  Douglas  I 

A.  That  was  in  the  court  at  Douglas  before  Hen- 
son,  and  the  man — I  forget  his  name — the  man  made 
the  complaint  himself;  I  didn't  make  the  complaint 
— some  other  man  made  the  complaint  against  him, 
and  even  showed  me  where  he  had  got  hung  on  a 
nail  in  the  house  when  he  jumped  away  from  the 
gun — whether  the  man  was — 

Mr.  COBB.— I  object  to  that. 

Q.  You  had  not  made  any  complaint,  then,  prior 
to  this  time  against  Mr.  Van  Arx  for  any  other  of- 
fense "? 

;  A.  No,  sir;  I  had  never  made  any  complaint;  I 
simply  gave  him  a  notice  to  clean  some  of  his  dirty, 
filthy  toilets  that  he  had ;  and  they  were  not  O  'Con- 
nor's any  more  than  they  were  mine — not  a  bit. 

Q.  That  is  a  matter  that  he  testified  about  this 
morning?        A.  Yes,  sir. 

Q.  If  you  know  about  that,  explain  that  to  the 
jury. 
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^^  A.  I  went  to  Mr.  Van  Arx's  place  and  I  says  this : 
Mr.  VanArx,  [62]  you  just  paid  a  fine  to  the 
cxty,  and  you  don't  want  to  pay  another,  and  I  don't 
want  you  to  pay  another,  but  you  have  got  to  clean 
those  toilets";  those  are  the  words  I  said  to  that 
man,  and  then  he  tried  to  make  it  appear  that  it  was 
the  Myers'  toilet— 

The  COURT.-I  don't  see  what  that  has  to  do 
with  the  case. 

Q.  Anyway,  you  didn't  serve  any  notice  on  him 
to  clean  O'Connor's  buildings? 
A.  I  should  say  I  did  not. 

Mr.   CHENEY.-Thai  is  all,  you  may  cross-ex- 
amine. 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  You  didn't  take  the  padlock  off? 
•    A.  No,  sir. 

Q.  Have  any  key?        A.  No,  sir. 

Q.  Had  you  received  any  word  from  Mr.  Van  Arx 
that  he  did  not  want  you  down  there  on  those  prem- 
ises before  you  went  down  ?        A.  No,  sir. 

Q.  Are  you  sure  of  that  ?        A.  I  am. 

Q.  On  the  trial  of  the  case  of  the  city  of  Douglas 
against  Van  Arx,  Mr.  Henson  was  present,  wasn't 
he,  the  man  who  is  now  judge  and  couldn't  be  found  ? 

A.  I  think  he  was. 

Q.  Didn  't  he  testify  in  that  case  in  your  presence, 
and  you  didn't  deny  it,  that  Mr.  Van  Arx  said  that 
he  didn  't  want  you  to  go  down  there  ? 
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Mr.  CHENEY.— I  object  to  that,  if  the  Court 
please. 

Mr.  COBB.— I  will  withdraw  the  question.     [63] 

Q.  When  you  went  down  there  on  this  11th  day 
of  September — it  occurred  the  11th  day  of  Septem- 
ber, 1914,  did  it  ?        A.  Yes,  sir. 

Q.  You  knew  this  property  belonged  to  Mr.  Van 
Arx,  didn't  you? 

t  A.  Why,  after  Hunsaker  said  he  wanted  to  get  in, 
— well,  I  thought  I  did;  I  thought  I  knew  this  was 
Van  Arx's  property. 

Q.  And  when  you  got  down  there  it  was  under- 
stood that  Mr.  Van  Arx  was  going  to  get  a  key  and 
open  up  the  house,  wasn't  it? 

A.  No,  sir;  he  said  he  wanted  Van  Arx  and  Jim 
Mitchell. 

Q.  Now,  just  answer  my  question.  Mr.  Van  Arx 
tried  to  open  the  door  with  the  key  he  had  with  him, 
didn't  he? 

A.  He  didn't  have  no  key;  he  forgot  it. 

Q.  Didn't  he  have  a  key  that  would  not  work? 

A.  I  didn't  see  him  try  it. 

Q.  And  he  told  you  then  and  there,  he  asked  you 
if  you  had  a  right,  or  any  paper  of  any  kind,  au- 
thorizing your  presence  there? 

A.  That  was  after  he  first  came  up  there. 

Q.  When  you  first  went  down  there  ? 

A.  No ;  after  he  first  came  up  to  the  house. 

Q.  You  testified  a  minute  ago  that  he  told  you 
he  didn't  want  you  around  there  if  you  didn't  have 
any  business  ? 
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A.  No ;  I  didn't  testify  to  any  such  thing 
Q.  Isn't  that  a  fact-isn't  that  what  occurred? 
A.  Alter  he  came  back  with  the  key. 
Q.  He  said  you  had  no  business  there? 
A.  I  had  legal  business  there. 
Q.  I  am  not  asking  you   what  you  had-it  is  for 
this  jury  to  say  whether  you  had  legal  business  there 
or  not— didn't  he  tell  you  that? 
.'    A.  No ;  he  did  not.     [64] 
''    Q.  What  did  he  tell  you? 

A.  He  told  me  to  go  down  and  attend  to  the  whores 
down  m  the  other  end  of  town. 
'     Q.  Hid  you  do  that? 

A.  He  meant  to  say  he  would  attend  to  the  Indian 
Whores  down  in  the  other  end,  I  suppose. 
Q.  You  think  that  is  what  he  intended? 
A.  Yes,  I  suppose  so. 

Q.  You  knew  perfectly  well  that  Van  Arx  didn't 
want  you  there,  didn't  you? 
A.  I  knew  it  after  he  came. 
Q.  You  knew  it  was  his  property,  didn't  you? 
A.  I  knew  that  Hunsaker  lived  there— 
Q.  You  knew  it  was  his  property  ?        A.  Yes. 
Q.  Hid  you  have  a  right  of  any  kind— a  paper  of 
any  kind  authorizing  your  presence  there  ? 

A.  No ;  it  was  verbal,  word  of  mouth  by  Hunsaker. 
Q-  To  go  down  there  and  open  the  door,  and  that 
was  all,  wasn't  it?        A.  Well,  I  suppose- 
Q.  You  didn't  open  the  door? 
A.  He  came  to  open  the  door. 
Q.  You  could  have  opened  the  door  by  taking  the 
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hasp  off  if  it  was  necessary,  but  that  wasn't  neces- 
sary*? 

A.  I  didn't  know  he  had  a  key  to  the  house. 

Q.  When  he  got  back  there  and  opened  it  you  knew 
he  had  a  key,  didn  't  you  ?        A.  Yes. 

Q'.  He  told  you  after  he  opened  the  door  that  he 
didn't  want  you  to  go  inside  of  the  house,  didn't  he? 

A.  I  didn't  go  in.    ([65] 
;    Q.  You  started  to,  didn't  you? 

A.  I  walked  behind  him. 

Q.  And  when  he  stepped  in  the  doorway  he  said 
you  could  not  go  in  ? 

A.  He  stepped  outside  of  the  door. 

Q.  Then  you  grabbed  him,  didn't  you? 

A.  I  was  outside  too. 

Q.  You  grabbed  him  when  he  was  in  the  doorway? 
/    A.  When  he  grabbed  me,  yes. 

Q.  What  were  you   doing  there  at  his   doorway 
where  he  could  grab  you? 

A.  I  was  simply  on  the  street  on  the  outside  of  his 
door,  on  the  street ;  I  had  a  perfect  right  to  be  there. 

Q.  Then,  when  he  got  you  down  you  hollered  for 
help,  didn't  you?        A.  I  didn't  holler  very  loud. 

Q.  Loud  enough  to  get  help  ? 

A.  Mr.    Hunsaker    grabbed   hold  of  him   pretty 

qnick. 

Q.  And  they  pulled  him  off?        A.  Yes. 

Q.  And   when   you   arose   from  the   ground  you 
pulled  your  pistol,  didn't  yon? 

A.  No ;  I  did  not. 

Q.  When  you  arose  from  the  ground  didn't  you 
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draw  your  pistol? 
A.  Not  right  then;  no,  sir. 

Q.  How  long  before  you  drew  your  pistol,  after 
you  got  up  ? 

A    I  said:  -Old  man,  you  can  come  along  with 
me."  ^ 

Q.  You  had  no  warrant  for  him,  did  you  ? 
A.  I  didn't  need  any  when  he  commited  an  assault 
upon  me. 

Q.  You  answer  my  questions.     I  asked  you  if  you 
had  any  warrant  for  him  ?     [66] 
A.  No,  sir. 

Q.  There  was  no  complaint  filed  against  him  at 
that  time?        A.  No. 

Q.  Well,  when  you  drew  your  pistol  and  presented 
it  to  him  he  yielded  to  the  arrest,  didn't  he? 

A.  No ;  I  had  to  shove  him  10  or  12  feet. 

Q.  Shove  him  with  the  point  of  your  pistol  ? 

A.  I  did  not;  I  took  my  hand;  I  had  the  gun  here 
(indicating). 

Q.  And  you  shoved  him  right  up  to  the  jail  ? 

A.  No,  I  did  not;  he  walked  after  he  found  out 
he  was  under  arrest,  but  it  took  him  a  long  time  to 
find  out  he  was  under  arrest.  He  was  wrestling 
pretty  hard  and  putting  up  a  pretty  hard  fight,  and  I 
will  say  that  he  is  a  skookum  old  man,  and  I  will  say 
that  to  his  face. 

Q.  You  were  both  cursing? 

A.  No,  sir ;  I  did  not  cuss,  not  a  word — do  you  call 
reprobate  cussing? 

Q.  That  isn't  all  the  words  that  you  called  him, 
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is  it?        A.  Well,  no,  sir;  I  didn't  cuss. 

Q.  You  didn't  call  him  an  old  bastard? 

A.  I  did  not. 

Q.  You  were  both  pretty  angry  and  pretty  warm, 
weren't  you? 

A.  I  tell  you  I  was  pretty  warm  because  I  was 
wrestling. 

Q.  And  you  know  now  everything  that  you  did 
say? 

A.  I  do,  yes ;  as  well  as  if  it  was  yesterday ;  I  will 
never  forget  that  as  long  as  I  live ;  that  is  the  only 
trouble  I  ever  had  in  my  life. 

Q.  Now,  this  wasn't  very  far  from  the  middle  of 
the  day,  was  it?        A.  It  was  after  12  o'clock. 

Q.  It  wasn't  as  late  as  1  o'clock,  was  it? 

A.  Well,  I  wouldn't  say  it  was  as  late  as  1  o'clock; 
it  was  [67]  close  to  1— it  was  after  12;  I  usually 
go  home  at  12,  and  I  had  to  walk  up  pretty  close  to  a 
mile. 

Q.  Now,  you  didn't  take  him  before  Mr.  Henson, 
the  city  magistrate?        A.  No,  sir;  I  did  not. 

Q.  You  could  have  taken  him  there  at  that  time, 
couldn't  you? 

A.  Well,  it  was  about  the  dinner  hour,  and  I  didn't 
know  whether  was  in  or  not. 

Q.  You  didn't  try  to  find  out? 

A.  No,  sir ;  I  did  not. 

Q.  You  didn't  see  him  as  you  were  going  up  town? 

A.  No,  sir ;  I  did  not. 

Q.  Mr.  Henson  is  usually  at  his  office  at  2  o'clock, 
isn't  he? 
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A.  I  think  his  office  hours  are  from  9  to  5 

Q.  You  didn't  take  him  before  him  that  afternoon 
at  all?        A.  No,  sir. 

Q.  Just  took  him  to  jail  and  locked  him  up  ? 

A.  I  went  over  about  4  o'clock— 

Q.  You  could  have  taken  him  before  him  any  time 
that  afternoon  ? 

A.  I  went  home  and  took  those  clothes  off  and  had 
them  cleaned,  and  then  came  back  down  town— 

Q.  If  you  had  not  been  occupying  the  afternoon 
in  eating  your  dinner  and  having  your  clothes 
cleaned,  you  could  have  taken  him  before  the  mag- 
istrate that  afternoon,  couldn't  you? 

A.  Ko,  I  was  after  witnesses  after  that,  until  about 
4  o  'clock. 

Q.  And  while  you  were  looking  up  witnesses  try- 
ing to  make  a  case  against  him,  you  let  him  lie  in 
jail? 

A.  He  didn't  ask  for  bail,  and  he  didn't  put  up 
no  bail. 

Q.  Are  you  in  the  habit  of  throwing  men  in  jail 
and  keeping  them  over  night  before  bail  can  be 
fixed?     [68]         A.  I  do  lots  of  them. 

Q.  Is  that  a  habit  of  yours  ? 

A.  What  do  you  mean  by  habit  ? 

Q.  Arresting,  putting  them  in  jail  and  leaving 
them  in  until  the  next  day  ? 

A.  Yes ;  I  arrest  lots  of  drunks  and  leave  them  in 
until  the  next  morning  at  10  o'clock,  which  is  the 
usual  hour  for  court. 

Q.  Now,  do   you  mean  to  tell  the   jury  that  you 
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occupied  the  whole  of  the  afternoon  in  eating  your 

dinner  and  getting  your  clothes  cleaned  ? 

A.  No,  sir;  I  don't;  I  told  you  a  moment  ago  what 
I  was  doing. 

Q.  And  the  rest  of  the  afteroon  you  were  looking 
up  witnesses'?        A.  I  was. 

Q.  Have  you  got  any  of  those  witnesses  here  that 
you  found  on  that  occasion  ? 

A.  Oh,  yes,  I  have;  yes,  sir. 

Q.  Who  of  your  witnesses  are  here  that  were  there 
that  afternoon? 

A.  I  have  two  witnesses  here  that  was  there ;  there 
ought  to  be  three,  but  one  isn't  here. 

Q.  Now,  Mr.  Shafer,  when  did  you  serve  this  com- 
plaint?       A.  It  w^as  about  11  o'clock  the  next  day. 

Q.  After  I  got  over  there,  wasn't  it? 

A.  Yes,  sir. 

Q.  Wasn't  it  after  12  o'clock? 

A.  No,  sir ;  it  was  not ;  you  came  on  the  11  o  'clock 
boat. 

Q.  And  I  went  and  got  Van  Arx  out  of  jail  ? 

A.  He  asked  for  bail  and  he  got  it. 

Q.  And  after  that  we  went  up  to  the  courthouse 
and  asked  to  see  the  complaint  and  then  it  was  that 
you  swore  to  it,  and  made  the  complaint?     [69] 

A.  Yes;  the  complaint  was  made  out  at  the  time 
I  took  him  in,  but  I  simply  neglected  signing  it. 

Q.  The  time  I  took  him  in? 

A.  The  time  I  took  him  into  court  at  10  o  'clock. 

Q.  Who  made  out  the  complaint? 

A-  Mr.  Henson. 
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Q.  You  told  him  what  to  put  in  it,  did  you? 
A.  I  did  not;  I  told  him,  of  course,  that  lie  had 
used  this  language,  yes. 

Q.  What  else  did  you  tell  him  ? 
A.  I  don't  recollect  anything  else ;  I  told  him  in  re- 
gards to  the  trouble  we  had. 

Q.  Did  you  tell  him  he  had  also  resisted  an  officer, 
and  to  put  that  in  the  complaint  1 

A.  Yes,  sir;  I  told  him  that  he  resisted,  and  he 

did  resist  when  he  wouldn't  walk  when  I  told  him  to. 

Q.  I  want  you  to  answer  my  questions  if  you  can. 

You  told  him  to  put  in  the  complaint  also  that  he 

had  resisted  an  officer,  didn't  you? 

A.  No,  I  did  not. 

Q.  How  did  he  come  to  put  it  in  there  ? 
Mr.  CHEiNEY.— I  object  to  that,  if  the  Court 
please,  because  the  witness  says  he  did  not  draw  up 
the  complaint;  the  Judge  of  the  court  drew  up  the 
complaint,  and  I  don't  see  why  this  witness  should 
be  questioned  so  long  about  that  when  he  didn't  draw 
the  complaint  up. 

Mr.  COBB. — I  will  withdraw  the  last  question. 
Q.  Mr.  Henson  was  not  down  there — 
A.  Down  where  ? 

Q.  Where  you  and  Van  Arx  had  this  fight  ? 
A.  No.     [70] 

Q.  And  he  knew  nothing  about  what  had  tran- 
spired except  what  you  told  him  when  ho  drew  the 
complaint  up?        A.  No. 

Q.  That  is  the  complaint  that  you  swore  to,  is  it? 
A.  That  is  my  handwriting— that  is  the  complaint, 
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I  guess — either  the  complaint  or  a  copy  of  it. 

Q.  That  is  your  signature  to  the  affidavit,  isn't  it? 
A.  Yes ;  that  is  my  signature. 
Q.  And  you  say  you  signed  that  and  swore  to  it 
after  I  got  over  there  on  the  boat  that  leaves  here  at 

II  o'clock?        A.  I  did. 

Q.  So  it  was  sometime  after  11  o'clock  that  day 
that  you  swore  to  the  complaint  ? 

A.  It  was  about  11  o'clock. 

Q.  At  the  time  that  you  took  Mr.  Van  Arx  in  there 
at  10  0  'clock,  there  was  no  complaint  against  him  ? 

A.  The  complaint  was  made  out,  but  he  protested 
that  he  didn't  want  it  tried — I  failed  to  sign  it. 

Mr.  COBB. — I  offer  that  in  evidence  (referring  to 
the  complaint). 

Mr.  CHENEY. 1  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial  for  the  reason  that 
the  Court  has  already  granted  a  motion  for  a  nonsuit 
so  far  as  Mr.  Henson  is  concerned  and  now  this  paper 
that  is  offered  in  evidence,  the  contents  could  only 
be  against  Judge  Henson ;  Mr.  Henson  wrote  it,  this 
witness  didn't  write  it;  and  it  is  only  done,  your 
Honor,  it  seems  to  me,  to  get  the  record  of  the  other 
case  before  this  jury;  and  besides  that,  there  is  no 
complaint  here  by  Mr.  Van  Arx  against  these  gentle- 
men that  anything  occurred  the  next  morning  when 
he  was  taken  into  court  whereby  he  was  in  any  way 
injured;  he  gave  his  bond  and  got  just  what  [71] 
he  asked  for;  he  was  brought  into  court  by  Mr. 
Shafer  and  they  were  ready  to  go  on  with  the  case, 
and  he  protested  and  said  no,  he  did  not  want  to  go 
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on,  that  he  didn't  want  to  do  anything  until  his  law- 
yer came;  his  request  was  granted. 

The  COURT.-Objection  overruled. 

(Whereupon  said  complaint  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  No  1 ) 

Mr.  COBB.-That  is  all. 

«   Redirect  Examination. 
(By  Mr.  CHENEY.) 

Q.  Mr.  Shafer,  I  understand  the  complaint,  you 
say,  was  made  out  in  the  morning  when  you  took  Mr. 
Van  Arx  to  jail  ? 

A.  It  was;  it  was  made  out,  but  I  neglected  sign- 
ing it,  because  he  protested  going  on  with  the  trial- 
it  was  just  neglected. 

Q.  You  had  made  the  complaint— that  is,  orally  to 
the  Court?        A.  Yes,  sir;  I  did. 

Q.  Did  you  see  the  Judge  draw  the  complaint  up  ? 

A.  Yes,  sir;  I  did. 

Q.  How  long  was  Mr.  Van  Arx  in  court  that  morn- 
ing at  10  o'clock? 

A.  I  don't  suppose  it  was  over  half  an  hour. 

Q.  Half  an  hour? 

A.  Not  over  that ;  it  might  have  been  15  minutes ; 
he  simply  protested  when  he  came  in,  and  said  his 
lawyer  was  coming  on  the  11  o'clock  boat,  and,  of 
course,  the  Judge  waited  until  the  lawyer  came,  and 
in  the  meantime  we  put  him  back  into  the  jail. 

Q.  Mr.  Cobb  asked  you  about  who  those  witnesses 
were,  who  are  the  witnesses  you  found  on  the  beach 
there?     [72] 

A.  One  was   Willis,  and  the   other  was    Charlie 
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Stroupe,  and  Annie  Joseph,  and   Frank  Dean;    of 

course  Frank  Dean  went  to  Prince  Rupert. 

Q.  Those  are  the  same  witnesses  subpoenaed  here 
in  this  case  ?        A.  Yes ;  they  are  the  same  witnesses. 

Mr.  CHENEY.— That's  all. 

(Witness  excused.) 

Mr.  CHENEY. — I  want  to  introduce  ordinance 
No.  39  of  the  city  of  Douglas,  and  if  Mr.  Cobb  has 
no  objection  to  my  introducing  it  without  calling  the 
city  clerk,  I  will  not  call  him. 

Mr.  €OBB.— That  is  all  right— but  I  object  to  this 
because  in  so  far  as  this  case  is  concerned  the  or- 
dinance is  absolutely  void,  for  the  reason  that  it  is 
too  broad  and  uncertain  in  its  scope. 

The  COURT.— Objection  overruled. 

Mr.  COBB.— Exception. 

(Whereupon  said  ordinance  was  received  in  evi- 
dence and  marked  Defendant's  Exhibit  "A,"  and 
read  to  the  jury  as  follows : ' '  Ordinance  No.  39.  De- 
fining certain  misdemeanors  and  prescribing  a  pen- 
alty therefor.  *  *  *  Disorderly  Conduct.  Sec- 
tion 15.  If  any  person  shall  be  guilty  of  disorderly 
conduct,  or  of  using  profane  or  obscene  language 
within  the  corporate  limits  of  the  town  of  Douglas, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  not 
exceeding  one  hundred  dollars,  or  by  imprisonment 
in  the  municipal  jail  for  a  period  not  exceeding 
ninety  days,  or  by  both  such  fine  and  imprisonment, 
in   the   discretion  of   the   municipal   magistrate.") 

[7m^ 
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Testimony  of  Tom  Willis,  for  Defendant. 
TOM  WILLIS,  a  witness  introduced  on  behalf  of 
the  defendant,  being  first  duly  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  testified 
in  answer  to  questions  as  follows : 

Direct  Examination. 
(By  Mr.  CHENEY.) 

Q.  State  your  name.        A.  Tom  Willis. 

Q.  Where  do  you  live?        A.  Douglas. 

Q.  Where  do  you  work  ?        A.  Treadwell. 

Q.  The  Treadwell  mine? 

A.  I  used  to  work  in  the  Treadwell  mine ;  now  I  am 
working  on  the  ditch. 

Q.  The  Treadwell  ditch?        A.  Yes,  sir. 

Q.  Were  you  in  and  about  Douglas  on  or  about  the 
12th  of  September  of  last  year  when  there  was  some 
trouble  between  Mr.  Van  Arx  and  Mr.  Shafer? 

A.  Yes,  sir. 

Q.  Where  were  you  at  that  time  ?        A.  What  ? 

Q.  What  part  of  the  town  were  you  in  ? 

A.  The  heach  side  of  Steven's  store,  at  this  house. 

Q.  That  is  on  the  street  down  on  the  beach  there  ? 

A.  On  the  beach  side  of  the  track. 

Q.  Now,  will  you  state  to  the  jury  what  you  saw 
and  what  you  heard  of  this  trouble  between  Shafer 
and  Van  Arx — just  state  to  the  jury  what  you  heard 
and  what  you  saw. 

A.  I  worked  in  Treadwell  on  the  night  shift  in 
September,  and  [73]  when  I  got  up  before  noon  T 
walked  down  without  my  hat,  and  walked  right 
straight  to  see  Charlie  Straupe. 
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Q.  Is  that  the  gentleman  sitting  in  the  back  seat 
(indicating)  ? 

A.  Yes,  sir;  and  he  asked  me,  he  said,  "Are  you 
up  already"?  I  say,  '*Yes,"  and  I  went  in  there;  a 
few  minutes  afterwards  I  heard  a  noise  outside  and  I 
looked  out  and  I  saw  Mr.  Shaf  er  and  Van  Arx  out 
there,  and  I  see  Van  Arx  go  up  to  his  house ;  after  he 
go  up  he  called  some  kind  of  words  to  Mr.  Shafer; 
he  swore  to  him,  and  called  Shafer  "You  dirty 
bastard,  you  got  no  business  to  come  in  my  house, 
you  son-of-a-bitch, "  he  say;  after  that  Shafer  got 
hold  of  him  and  Shafer  slipped  down  and  Van  Arx 
was  on  top  of  him,  and  Mr.  Hunsaker  pulled  him  off, 
and  after  he  got  up  Shafer  took  out  a  gun  out  of 
his  pocket — ^held  it  down,  didn't  point  it  at  him — and 
told  Mr.  Van  Arx,  "Come,  I  am  going  to  arrest 
you";  and  he  put  his  hand  down  with  the  gun,  and 
when  he  come  half  way  to  Mike 's  store  he  had  his  gun 
in  his  pocket,  and  go  down  to  arrest  Van  Arx. 

Q.  Where  was  it,  on  the  street  ? 

A.  It  was  right  up  close  to  the  street,  up  where  the 
hospital  comes  down. 

Q.  You  mean  the  street  that  runs  from  Douglas 
to  Treadwell  ? 

A.  Yes,  sir;  right  where  the  hospital  street  comes 
down ;  right  on  the  corner  I  was  standing. 

Q.  Where  were  Van  Arx  and  Shafer  standing 
when  you  heard  Van  Arx  use  those  words  ? 

A.  Mr.  Van  Arx  was  standing  right  against  his 
house,  and  Shafer  was  standing  on  the  street;  they 
started  to  fight  and  Mr.  Shafer  slipped  down  on  the 
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sidewalk  and  Van  Arx  fell  right  on  top  of  him,  and 
he  called  and  Mr.  Hunsaker  pulled  him  off.     [74] 

Q.  You  say  Mr.  Van  Arx  was  standing  in  front  of 
his  door  ?        A.  Yes,  sir. 

Q.  Shafer  was  standing  in  front  of  him  ? 

A.  Yes,  sir. 

Q.  You  heard  Van  Arx  say  those  words  ? 

A.  I  heard  what  he  said. 

Mr.  CHENEY.— That  is  all. 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  Where  were  you  ? 

A.  Well,  I  was  standing  right  where  the  hospital 
street  comes  out,  at  the  corner. 

Q.  How  far  from  the  door?        A.  Not  very  far. 

Q.  Well,  how  far? 

A.  I  couldn  't  measure  right  to  the  place,  it  is  about 
15  feet,  I  think. 

Q.  About  15  feet?        A.  Yes,  sir. 

Q.  You  say  Mr.  Van  Arx  was  inside  of  his  door  ? 

A.  No,  sir ;  the  door  was  shut. 

Q.  The  door  was  shut  ?        A.  Yes,  sir. 

Q.  He  was  right  on  the  threshold  of  it  ? 

A.  Yes,  sir. 

Q.  And  where  was  Shafer  standing  ? 

A.  On  the  sidewalk,  near  to  Mr.  Van  Arx. 

Q.  On  this  little  porch  or  elevated  place  ? 

A.  He  was  standing  right  against  his  door,  and 
Shafer  was  standing  on  the  street,  and  they  started 
to  fight;  Shafer  slipped  down  on  the  sidewalk— the 
sidewalk  was   right  on  top  of  the     [75]     porch,  a 
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little  porch  and  step,  and  he  fell  right  down,  and  Mr. 

Van  Arx  was  on  top,  and  Mr.  Hunsaker  pulled  him 

ofe. 

Q.  What  did  Shafer  say? 

A.  Oh,  I  didn't  hear  what  Shafer  said ;  that  is  all  I 
heard,  what  Van  Arx  said,  ''You  have  got  no  busi- 
ness to  come  in  my  house." 

Q.  Was  Shafer  saying  anything  ? 

A.  I  heard  Van  Arx  say,  ''You  have  no  business  in 
my  house,  you  bastard." 

Q.  Do  you  remember  anything  that  Shafer  said  ? 

A.  That  is  all  I  remember,  what  Van  Arx  said. 

Q.  Don't  you  remember  what  Shafer  said? 

A.  No,  sir. 

Q.  Why  don't  you  remember? 

A.  That  is  all  I  heard;  when  he  come  up  he,  "You 
come  right  down,  I  am  going  to  arrest  you." 

Q.  You  didn't  see  Mr.  Shafer  until  he  got  up ? 

A.  No. 

Q.  Do  you  remember  whether  he  did  say  anything 
or  not?        A.  Well,  I  didn't  hear  what  he  said. 

Q.  Could  you  hear  him  talking  without  under- 
standing it  ?        A.  Who  ? 

Q.  Shafer. 

A.  No,  I  didn't  understand  what  he  said. 

Mr.  COBB.— That  is  all. 

Redirect  Examination. 
(By  Mr.  CHENEY.) 

Q.  How  many  people  were  there  around  there  ? 

A.  Well,  lots  of  people,  lots  of  Greeks,  Slavonians 
were  there. 
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Q.  At  the  time  Van  Arx  was  using  this  language, 
how  many  people     [76]     do  you  think  were  there  ? 

A.  A  lot  of  people,  twenty  or  twenty-five. 

Q.  How  many  would  you  say  ? 

A.  I  know  Johnnie  was  with  me,  and  Annie  Joseph 
was  right  close  to  us,  and  Frank  Dean  was  there,  too, 
and  there  were  Russians,  and  all  kinds  of  mixed  peo- 
ple there. 

Q.  What  was  that? 

A.  There  were  a  lot  of  people  there,  I  cannot  re- 
member. 

Mr.  CHENEY.— That  is  all. 

(Witness  excused.)     [77] 

Testimony  of  Charley  Straupe,  for  Defendant. 
CHARLEY  STRAUPE,  introduced  as  a  witness 
on  behalf  of  the  defendant,  being  first  duly  sworn  to 
tell  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  testified  in  answer  to  questions  as  follows : 

Direct  Examination. 
(By  Mr.  CHENEY.) 
Q.  Your  name  is  Charley  Straupe  ? 
A.  Yes,  sir. 

Q.  What  is  your  business? 
A.  Treadwell,  mining. 
Q.  Are  you  working  now  ? 
A.  Well,  I  don't  work  for  17  days. 
Q.  Why?        A.  Well,  I  got  hurt  in  my  eye. 
Q.  What  did  you  get  in  your  eye,  a  rock  ? 
A.  A  rock. 
Q.  Were  you  in  Douglas  last  September  ? 
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A.  Yes,  sir. 

Q.  Where  do  you  live,  Charley  ? 

A.  I  live  in  Douglas. 

Q.  Do  you  know  this  house  where  Hunsaker  and 
his  wife  lived?        A.  Yes. 

Q.  You  know  that  place  ?        A.  Yes,  sir. 

Q.  Did  you  see  any  trouble  between  Mr.  Van  Arx 
and  Mr.  Shafer  one  day  in  September  on  the  beach? 

A.  Yes,  sir. 

Q.  How  far  was  your  cabin  from  this  house  where 
Hunsaker  and  his  wife  lived  ? 

A.  About  30  or  40  feet  from  my  place. 

Q.  Just  tell    the    jury  what    you   saw,  Charley? 
[78] 

A.  Well,  I  was  working  the  night  shift,  and  just 
about  a  half  an  hour  I  got  up  and  opened  the  door, 
and  I  saw  Tom  Willis  and  he  spoke  to  me;  he  was 
standing  on  the  street,  and  I  says,  ''Come  in,"  and 
he  came  inside,  and  about  10  minutes  afterward  we 
heard  some  talking  on  the  street,  and  I  says  to  him, 
"My,  there  is  something  wrong,"  so  we  opened  the 
door  and  we  stepped  outside,  and  I  see  Mr.  Shafer, 
Mr.  Van  Arx  and  Mr.  Hunsaker  was  there  talking 
together— we  walked  right  close  and  I  see  Mr.  Van 
Arx  was  standing  up  on  his  front  door,  right  at  his 
front  door,  and  Mr.  Shafer  and  Hunsaker  were 
standing  on  the  street;  and  so  Mr.  Shafer,  he  asked 
him  to  go  inside,  and  he  said,  ''You  old  whore  son-of- 
a-bitch,"  he  says,  "You  go  down  the  line  and  watch 
the  sports";  he  says,  "You  have  got  no  business  in 
my  house."    Well,   it   seemed  to  me  Mr.   Shafer 
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walked  about  three  feet,  and  he  came  right  close  to 
him,  and  I  don't  know  which  one  grabbed  the  other 
first,  I  cannot  tell,  but  Mr.  Shafer  was  down  and  Mr. 
Van  Arx  was  on  top,  and  Mr.  Shafer  says,  ''Take  him 
off";  so  Mr.  Hunsaker  and  a  few  of  the  other  fellows 
took  him  off. 

Q.  Took  Van  Arx  off  of  Shafer? 

A.  Yes.  So  Mr.  Shafer  says,  "You  old  rascal,  you 
are  under  arrest";  so  Mr.  Shafer  pulled  his  gun,  and 
held  it  down,  and  Mr.  Van  Arx  didn't  want  to  go,  and 
he  said,  "You  are  are  under  arrest,  you  old  rascal"; 
he  had  to  drag  him  about  10  or  15  feet,  and  he  walked 
all  right  after  that. 

Q.  Did  Mr.  Shafer  go  into  Mr.  Van  Arx's  house? 

A.  No,  sir. 

Q.  How  many  people  were  there  ? 

A.  About  20  or  25,  children,  ladies  and  everything. 

Q.  This  house  that  Hunsaker  lived  in,  where  is  it 
with  reference  to  the  street?     [79] 

A.  Well,  it  is  about  three  feet. 

Q.  Faces  on  the  street,  does  it  ? 

A.  Well,  it  has  got  sort  of  a  little  sidewalk  about 
three  feet  from  the  house  to  the  street,  and  that  is 
about  a  foot  down  the  street  lower. 

Qw  What  do  you  mean,  that  there  was  a  raise  built 
up  with  a  2  X  4,  or  something  like  that  ? 

A.  It  is  a  little  porch  made  a  foot  above  the  street. 

Q.  Something  like  that  in  the  floor  there  (indicat- 
ing raised  witness  stand  in  courtroom)  ? 
A.  Yes. 
Mr.  CHENEY.— That  is  all. 
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Cross-examination. 
(By  Mr.  COBB.) 

Q.  Did  you  hear  what  Mr.  Shaf  er  said  1 

A.  That  time  when  I  heard  was  when  Mr.  Van  Arx 
didn't  have  him  in  his  place,  and  at  that  time  he 
started  to  fight,  and  that  is  all  I  hear. 

Q.  Didn't  you  hear  Mr.  Shafer  use  any  language? 
.    A.  No. 

Q.  Didn't  hear  him  call  him  an  old  reprobate? 

A.  No,  sir;  that  time  he  dragged  him  down  the 
street  he  called  him  an  old  rascal. 

Q.  Now,  at  the  time  you  say  you  cannot  tell  which 
one  grabbed  the  other  first  ? 

A.  No,  sir;  there  was  lots  of  people  all  around 
there. 

Q.  At  the  time  they  grabbed  each  other,  you  say, 
Van  Arx  was  standing  in  his  door  ? 

A.  Yes,  sir. 

Q.  And  Shafer  was  up  on  this  little  porch?     [80] 

A.  Yes,  sir ;  Shafer  was  on  the  street. 

Q.  Up  on  this  little  elevated  place  f 

A.  No;  Mr.  Van  Arx  was  at  the  door  and  Mr. 
Shafer  was  on  the  street. 

Q.  And  he  didn  't  step  off  of  this  little  place  ? 

A.  He  walked  to  Mr.  Van  Arx. 

Q.  What  did  he  do  with  his  pistol  after  he  pulled 
it  out? 

A.  Why,  he  pulled  it  out  and  he  held  it  down. 

Q.  Held  it  down  like  that  (indicating)  ? 

A.  Yes ;  held  it  down. 

Q.  Didn't  present  it  at  him?        A.  No,  sir. 
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Q.  Didn't  order  him  along  with  a  pistol  in  front  of 
him?        A.  Yes,  sir. 

Q.  Sure  of  that?        A.  I  was  right  close 

Mr.  COBB.— That  is  all. 

Redirect  Examination. 
(By  Mr.  CHENEY.) 

Q.  Did  you  understand  that  last  question,  Charley, 
that  Mr.  Cobb  asked  you;  he  asked  you  if  he  pushed 
him  along  with  a  pistol.        A.  Yes. 

Q.  How  did  he  push  him  along? 

A.  Well,  he  had  his  pistol  in  his  hand  and  had  his 
arms  out  like  this  (indicating),  and  he  said,  "You 
old  rascal,  you  are  under  arrest." 

Q.  Now,  you  said  it  was  something  like  this  floor 
here — explain  to  the  jury  whether  the  house  is  higher 
than  the  street         [81] 

A.  No,  the  street  is  higher. 

Q.  There  is  a  jog  like  that  ?        A.  Yes. 

Q.  And  the  house  stands  in  here  (indicating)  ? 

A.  Yes. 

Q.  The  house  is  lower  than  the  street? 

A.  Yes,  sir. 

Mr.  CHENEY.— That  is  all. 

(Witness  excused.)     [82] 

Testimony  of  Annie  Joseph,  for  Defendant. 
ANNIE  JOSEPH,  a  witness  introduced  on  behalf 
of  the  defendant,  having  been  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  in  answer  to  questions  as  follows : 
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Direct  Examination. 
(By  Mr.  CHENEY.) 

Q,.  What  is  your  name  ? 

A.  Annie  Joseph. 

Q.  Where  do  you  live  ?        A.  Douglas. 

Q.  Were  you  in  Douglas  last  September,  last  year? 

A.  Yes. 

Q.  Do  you  remember  some  trouble  between  Mr. 
Van  Arx  and  Mr.  Shaf  er  ?        A.  Yes. 

Q.  Last  September,  about  the  14th,  about  the  mid- 
dle of  September  ?        A.  Yes,  I  see  that. 

Q.  You  saw  that?        A.  Yes. 

Qw  Just  state  to  the  jury  what  you  saw  about  that 
trouble — ^tell  what  you  saw. 

A.  Well,  I  see — just  as  I  come  out  of  my  sister's 
house  I  see  the  people  down  there,  and  I  go  there, 
and  I  see  Van  Arx  talking,  and  he  stand  just  at  the 
door,  and  Shaf  er  stand  up  behind  Van  Arx,  and  talk- 
ing; I  couldn't  hear  what  he  said,  talking  to  him,  and 
he  get  the  key  and  wanted  to  open,  and  Shaf  er  stand 
up,  and  Van  Arx,  he  calls  son-of-a-bitch,  Shaf  er. 

Q.  He  called  what? 

A.  He  called  son-of-a-bitch,  that  is  all  I  hear. 

A.  He  called  that  to  Shafer?     [83] 

A.  Van  Arx  and  he  started  to  talk.  Van  Arx,  and 
Shafer  down  and  Van  Arx  on  top,  and  Hunsaker  he  go 
over  and  he  took  Van  Arx  off  and  let  up  Shafer,  and 
get  up  Shafer,  and  said  he  got  to  arrest  him,  and  Van 
Arx  was  talking,  and  he  took  the  gun  out  of  his 
pocket,  and  after  he  come,  that  is  all  I  know. 

Q.  You  sa^  you  couldn't  understand  Van  Arx 
very  well  ? 
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A.  Well,  I  could  not  understand,  that  is  all  T 
heard;  he  called  him  son-of-a-bitch. 

Q.  Did  Mr.  Shafer  go  inside  of  Mr.  Van  Arx's 
house  ? 

A.  No,  I  didn't  see  that;  that  is  all  I  see. 

Q.  Were  there  any  people  there  besides  you  ? 

A.  What? 

Q.  When  Mr.  Van  Arx  used  these  words  was  there 
anyone  there  besides  you? 

A.  Lots  of  people,  all  kinds  of  different  people,  but 
I  didn't  look  to  see  who  was  there. 

Mr.  CHENEY.— That  is  all. 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  You  have  never  been  called  as  a  witness  con- 
cerning this  matter  any  time  before,  have  you — you 
were  not  called  as  a  witness  in  the  trial  of  the  case  of 
the  City  of  Douglas  against  Victor  Van  Arx,  were 
you?        A.  I  cannot  understand  much  English. 

Q>  How  is  that? 

A.  I  don't  know  what  you  said. 

Q.  You  don't  know? 

A.  I  don't  understand  much. 

Q.  You  are  a  native  woman,  are  you?        A.  Yes. 

Q.  You  have  never  been  called  to  tell  this  thing  in 
court  before,  [84]  have  you— this  is  the  first  time 
you  have  ever  told  about  it  in  court  ? 

A.  Before  I  was  witness,  but  I  never  come  in  here. 

Q.  Never  been  in  court  before  about  this  ? 

A.  Yes. 

Q.  Have  you  ? 
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A.  Oh,  I  never  come  in  here  before. 

Q.  Never  been  to  court  before  ?        A.  No. 

Q.  You  told  Mr.  Shafer  about  it  and  he  told  you 
to  come  over  ?        A.  Yes. 

Mr.  COBB.— That's  all.. 

(Witness  excused.)     [85] 

Testimony  of  John  Henson,  for  Defendant. 
IrOHN  HENSON,  a  witness  introduced  on  behalf 
of  the  defendant,  who  being  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  in  answer  to  questions  as  follows  : 

Direct  Examination. 
(By  Mr  CHENEY.) 

Q.  Mr.  Henson,  what  position  did  you  occupy  in 
September,  1914,  at  Douglas? 

A.  I  was  city  clerk  and  municipal  magistrate  of 
the  city  of  Douglas. 

Qi.  What  position  did  Mr.  Shafer  occupy  at  that 
time  ?        A.  He  was  marshal. 

Q.  You  were  city  clerk,  and  you  are  familiar  with 
the  ordinances  there  of  the  city?        A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  this  ordinance 
that  is  introduced.  No.  39,  whether  you  know  of  your 
own  knowledge  that  that  was  in  force  at  the  time, 
September,  1914?        A.  I  do;  yes,  sir. 

"Q.  I  wish  you  to  state  what  occurred  in  your  office 
on  the  morning  of  the  13th,  I  believe  it  was— the  next 
day  after  this  trouble  between  Mr.  Van  Arx  and  Mr. 
Shafer — what  occurred  with  reference  to  Mr.  Van 
Arx 's  case  ? 

A.  I  think  that  was  the  11th  of. September;  I  be- 
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lieve  the  records  will  show  it  was  the  11th. 

Q.  It  was  either  the  11th  or  12th ;  they  alleged  the 
11th  in  the  complaint.  What  I  want  you  to  state  is 
what  occurred  before  you  there  as  municipal  magis- 
trate that  morning  when  Mr.  Shafer  brought  Mr.  Van 
Arx  into  the  courtroom. 

A.  It  was,  I  think,  about  15  or  20  minutes  past 
noon,  it  was  shortly  after — 

Q.  I  don't  mean  that,  I  mean  in  the  morning. 
[86] 

A.  You  mean  the  morning  of  the  trial,  is  that  what 
you  mean  ? 

Q.  The  first  time  he  brought  Mr.  Van  Arx  into 
your  office  1 

A.  Oh,  yes ;  that  was  the  morning  of  the  12th,  of 
course. 

Q.  Mr.  Shafer  didn't  bring  Mr.  Van  Arx  in  the  day 
he  was  arrested,  that  afternoon  ? 

A.  Oh,  no ;  excuse  me.  I  thought  you  were  asking 
me  what  occurred  on  the  day  of  the  arrest  of  Mr.  Van 

Arx. 

Q.  You  don't  know  anything  about  the  arrest,  do 
you?        A.  Very  little. 

Q.  What  occurred  in  the  morning,  the  first  time 
Mr.  Van  Arx  was  brought  into  your  courtroom,  with 
reference  to  that  case  ^. 

A.  Well,  he  was  brought  into  the  courtroom  by  the 
marshal,  and  we  proceeded  to  make  out  the  com- 
plaint ;  I  listened  to  what  the  marshal  told  me,  and  T 
originally  wrote  the  complaint  as  being  for,— I  think 
it  read  originally— that  original  complaint  that  I 
drew— resisting  an  officer,  and  after  I  had  heard  what 
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Mr.  Shafer  said,  I  made  up  my  mind  that  I  didn't 
think  the  case  was  strong  enough  to  be  prosecuted 
on  that  charge,  and  then  I  wrote  the  complaint 
charging  him  with  using  obscene  and  profane  lan- 
guage. 

Q.  Under  what  ordinance,  Mr.  Henson  ? 
A.  Under  ordinance  39,  I  think,  section  13. 
Q.  Now,  what  happened  when  Mr.  Van  Arx  came 
in  there— did  you  immediately  send  him  back  to  jail, 
or  what  did  you  do  ? 

A.  Well,  Mr.  Shafer  brought  in  Van  Arx  from  the 
jail,  and  they  sat  down  and  I  immediately  began  to 
read  this  complaint  to  Mr.  Van  Arx;  he  put  up  his 
Hands  this  way  (indicating),  and  he  didn't  want  to 
hear  anything;  he  said,  ''I  don't  want  to  hear  any- 
thing; my  attorney  comes  on  the  11  o'clock  boat," 
[87]     and  he  says, ' ' I  don 't  want  to  go  to  trial  now ' ' ; 
he  says,  **I  don't  want  to  hear  nothing."    I  said, 
''AH  right;  you  want  me  to  put  the   case   off?" 
"Yes,  I  don't  want  to  hear  nothing  about  it,"  he  said, 
that  his  attorney  was  coming  over  on  the  11  o'clock 
boat  and  I  set  the  case  for  2  o'clock  and  Mr.  Van  Arx 
was  taken  back  to  jail  again.     That  is  all  that  hap- 
pened that  morning  at  that  time. 

Qi.  You  continued  the  case  then  and  told  the  mar- 
shal to  take  him  back  to  jail  ?        A.  I  did. 
Q.  Was  the  case  taken  up  afterwards  ? 
A.  Yes,  sir. 

Q.  And  tried?        A.  Yes,  sir. 
Q.  Did  you  hear  Mr.  Fuesi's  statement  here  on  the 
witness-stand,  Mr.  Henson,  about  what  he  said  to  you 
about  offering  to  go  good  for  Mr.  Van  Arx  ? 
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A.  I  heard  all  he  said;  yes,  sir. 

Q.  Will  you  state  to  the  jury  what  occurred  at 
that  time,  and  what  time  it  was  that  it  occurred? 

A.  That  afternoon  I  was  pretty  sick ;  I  had  cramps 
in  my  stomach  and  I  felt  very  bad;  I  usually  stay  in 
my  office  until  5  o'clock,  but  that  afternoon  I  went 
out  and  got  a  drink  of  brandy— I  was  suffering  from 
cramps  in  my  stomach,  and   I  walked  up  to  my 
house— I  think  it  was  in  the  neighborhood  of  some- 
where about  4  o'clock  when  I  left  my  office— I  went 
up  to  my  house,  and  my  wife  was  away,  and  there  was 
nobody  in  the  house  when  I  got  up  there ;  I  got  to 
feeling  pretty  bad  and  I  laid  down  on  the  bed— I  was 
in  pain,   and  finally  when  I  did  come  to  myself  I 
should  judge  it  was  5  o'clock  or  a  quarter  past  5,  pos- 
sibly, and  I  thought  to  myself,     [88]     ' '  I  feel  pretty 
rocky;  I  think  I  will  go  and  get  a  cup  of  black  tea." 
I  had  been  in  the  habit  of  eating  at  the   Jap   res- 
taurant at  the  corner  of  the  wharf,   and   I  walked 
down  D  Street  to  the  Jap  restaurant  and  had  a  cup 
of  tea ;  as  I  was  going  down  there  I  thought  I  would 
go  up  to  the  office  and  lock  up  my  safe  and  call  it  off. 
Mr.  Fuesi  came  out  from  one  of  the  stores — he  was 
standing  somewhere,  whether  it  was  in  front  of  his 
own  store  or  whether  it  was  in  front  of  some  other 
store,  possibly  in  front  of  the  drug  store,  I  could  not 
say — he  came  out  to  me  and  he  said,  ' '  Say,  what  are 
you  holding  Van  Arx  for?"    He  says,  ''You  have 
got  no  right  to  arrest  him";  he  says,  "  A  man  has 
got  a  right  to  protect  his  own  property."    I  said, 
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**Well,  I  don't  know  about  that;  well,  he  is  in  jail.'' 
He  said,  "I  know  he  is,  I  heard  so,  but  you  cannot 
keep  him  in  jail."  I  said,  ''Well,  I  guess  I  can — I 
guess  we  can, ' '  and  with  that  he  began  to  talk  some 
more  about  the  case — about  the  merits  of  the  case, 
and  about  the  right  of  the  marshal  to  arrest  him,  and 
all  this,  and  I  said,  "I  don't  want  to  talk  this  case 
with  you  at  all. ' '  With  that  I  walked  away,  and  that 
is  about  the  substance  of  what  Mr.  Fuesi  said  to  me  ; 
he  never  asked  me  for  bail  for  the  man. 

Q.  Was  Mr.  Hunsaker  with  him  ? 

A.  I  didn't  see  him,  sir;  if  he  was  there  I  didn't 
see  him. 

Q.  Mr.  Hunsaker  didn't  say  anything  to  you? 

A.  No,  sir;  he  might  have  been  on  the  street  by 
the  side  of  him,  but  if  he  was  I  didn't  see  him. 

Q.  You  say  Mr.  Fuesi  did  not  say  to  you  that  he 
would  go  good  for  Van  Arx  ? 

A.  No,  sir;  he  didn't;  he  started  to  argue  the  mer- 
its of  the  arrest  with  me,  and  I  think  I  wound  up  by 
saying  exactly  [89]  what  he  said,  "Nothing  do- 
ing, I  don't  want  to  talk  to  you  any  more;  there  is 
nothing  doing  until  to-morrow  morning  at  10 
o'clock";  I  think  that  was  nearly  all  of  what  I  said 
to  Mr.  Fuesi. 

Q.  What  time  of  day  was  this,  Mr.  Henson? 

A.  That  was  in  the  neighborhood  of  half-past  five 
— I  know  it  was  shortly  after  5  o'clock;  I  looked  at 
my  watch  in  my  house,  and  I  thought  it  was  my  lunch 
hour — supper  time — I  never  eat  but  two  meals  a  day, 
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breakfast  before  I  go  to  the  office  and  5  o'clock  when 
I  go  to  my  dinner— and  I  know  it  was  in  the  neigh- 
borhood of  half-past  5  o'clock. 

Q.  State  what  your  custom  was  with  reference  to 
your  office  hours  as  city  magistrate? 

A.  Well,  my  office  hours  are  from  9  o'clock  in  the 
morning  until  5  o'clock  at  night— that  is  my  regular 
office  hours;  I  always  lock  up  my  office  at  5  o'clcok, 
and  sometimes  I  would  go  back  after  supper  and 
sometimes  I  would  not;  sometimes  I  would  stay  there 
if  I  was  very  busy,  and  sometimes  I  would  go  to  my 
desk  and  work  in  the  evening. 

Q.  These  city  cases  that  came  before  you  as  magis- 
trate, what  was  your  custom  with  them  ? 

A.  My  custom,  as  a  rule,  I  called  them  at  10  o'clock 
in  the  morning,  unless  the  Marshal  came  and  said, 
''Here,  this  man  is  arrested  for  some  slight  offense, 
and  he  wants  bail,  or  has  offered  me  bail,"  or  some- 
thing like  that — then  I  would  bring  him  over  right 
away. 

Q.  Now,  when  Mr.  Van  Arx  came  into  court  at  10 
o'clock  in  the  morning,  did  he  ask  you  for  bail? 

A.  No,  sir;  he  never  opened  his  head  about  bail; 
never  said  nothing;  never  said  he  didn't  want  to  go 
back  to  jail  or  anything  of  the  kind;  not  a  single 
human  being  ever  spoke  [90]  a  word  to  me  about 
bail  for  that  man  until  Mr.Cobb  came  over,  and  Mr. 
Cobb  says  to  me,  ''What  are  you  doing  arresting  a 
man  here  without  a  warrant  and  refusing  him  bail'"? 
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I  said,  "Mr.  Cobb,  nobody  has  offered  me  bail  for 

that  man. ' ' 

Q.  Did  you  see  Mr.  Shafer  sometime  in  the  after- 
noon there  after  he  arrested  Von  Arx? 

A.  Yes,  sir;  I  did. 

Q.  What  condition  was  he  in  ? 

A.  He  came  past  the  door — I  think  it  was  some- 
time after  one  o'clock — and  he  passed  the  door,  and 
as  he  passed  there  he  stood  and  looked  in  the  door, 
and  he  said,  "I  have  got  Von  Arx  down  here,"  and 
I  said,  "You  look  as  though  you  had  somebody"; 
and  he  was  mud  from  head  to  foot,  his  face  was 
scratched,  and  that  is  all  I  said.  He  said,  "I  am 
going  on  to  get  my  dinner  and  cleaned  up,"  and  that 
is  all  I  saw  of  the  marshal. 

Q.  You  stated  that  no  one  came  to  your  office  in 
regard  to  Mr.  Von  Arx  I        A.  Absolutely  no,  sir. 

Q.  Did  you  have  any  ill  feeling  against  Mr.  Von 
Arx? 

Mr.  COBB. — ^I  object  to  that  as  immaterial. 

A.  No,  sir,  none  whatever.  I  have  had  two  or  three 
cases  before  with  him,  but  I  always  tried  to  do  the 
right  thing,  and  I  believe  Mr.  Von  Arx  will  say  that 
I  never  did  anything  against  the  law  with  him. 

Mr.  COBB. — I  don't  see  how  that  is  material. 

The  COURT.— I  don't  see,  Mr.  Cheney—  ? 

Mr.  CHENEY.— That  is  all.     [91] 
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(Testimony  of  John  Henson.) 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  Mr.  Henson,  do  you  mean  to  tell  this  jury  that 
old  Theodore  Hunsaker,  who  is  now  dead,  did  not  go 
to  you  and  ask  for  bail  immediately  after  Mr.  Von 
Arx  was  arrested? 

A.  I  say  absolutely  he  never  did. 

Q.  And  Mr.  Fuesi  did  not  go  to  you  with  Hunsaker 
afterwards  ? 

A.  Mr.  Fuesi  never  was  in  my  office  that  day. 

Q.  There  in  front  of  Bloedthom's  store? 

A.  I  have  told  you  just  exactly  what  passed  on 
that  evening;  there  was  nothing  else  happened,  and 
nobody  ever  came  in  that  office — he  or  anybody  else. 

Q.  When  you  did  fix  the  bail  you  fixed  it  at  $50? 

A.  When  you  asked  for  it,  of  course. 

Q.  And  it  was  furnished  instantly? 

A.  Yes,  sir. 

Q.  After  I  got  over  there?        A.  Yes,  sir. 

Q.  When  was  it  that  you  saw  the  marshal  just 
after  this  arrest, — Shafer? 

A.  He  was  passing  my  door,  as  I  told  you ;  he  had 
to  pass  my  door  in  going  from  the  jail,  and  he  stood 
in  my  door  and  said  just  what  I  told  you. 

Q.  You  didn't  see  him  on  the  way  to  jail  with  Von 
Arx  at  all  ? 

A.  I  couldn't  very  well  unless  I  had  been  out  look- 
ing— 
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(Testimony  of  John  Henson.) 

Q.  I  am  asking  you  if  you  did  see  him  on  the  way 
to  jail? 

A.  No,  sir;  I  didn't  know  the  man  was  arrested 
until  Mr.  Shafer  stood  in  front  of  my  door  and  told 
me  he  had  him  arrested. 

Q.  You  say  your  office  hours  are  from  9  to  5? 

A.  Yes,  sir. 

Q.  And  on  this  day  you  were  in  your  office  from 
9  to  about  4  o'clock?    [92] 

A.  Yes,  sir;  I  was. 

Q.  All  the  afternoon.  And  if  this  man  had  been 
brought  to  you  to  have  his  bail  fixed,  you  would  have 
done  so? 

A.  Certainly;  I  never  refused  a  bail  yet. 

Q.  You  knew  that  Mr.  Von  Arx  could  furnish  any 
reasonable  bail? 

A.  I  didn't  know  anythting  about  it. 

Q.  You  didn't? 

A,  I  didn't  know  anything  about  it;  I  am  not  sup- 
posed to  know. 

Q.  That  isn't  the  point.  I  as  asking  you  if  you 
didn't  know  as  a  matter  of  fact  that  for  any  viola- 
tion of  your  city  ordinances,  your  little  petty  mis- 
demeanors, Mr.  Von  Arx  could  furnish  any  reason- 
able bail  ? 

A.  I  should  judge  he  can;  I  never  had  any  reason 
for  denying  the  bail  on  account  of  his  not  being  good 
for  it. 

Mr.  COBB.— That  is  all. 
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(Testimony  of  John  Hcnson.) 
Mr.  CHENEY.— That  is  all. 
(Witness  Excused.)      [93] 

Testimony  of  Nakimuri,  for  Defendant. 
NAKIMURI,  a  witness  introduced  on  behalf  of 
the  defendant,  being  first  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  CHENEY.) 

Q.  Nakimuri,  where  do  you  live  ? 

A.  Douglas — ^now  here  in  Juneau. 

Q.  What    were    you    doing    last    September    in 
Douglas?        A.  September  in  Douglas. 

Q.  What  were  you  doing  there? 

A.  I  was  in  Douglas  in  business  there. 

Q.  Ean  the  Owl  Restaurant  ? 

A.  Yes,  sir;  all  the  time  there  was  some  people 
in  there. 

Q.  Did  the  city  marshal  come  to  your  place  for 
meals  for  the  prisoners  ?        A.  Yes. 

Q.  Did  you  keep  a  book  and  keep  track  of  how 
many  meals  you  furnished  ? 

A.  I  have  a  book  here. 

Q.  Have  you  got  anything  in  that  book  showing 
how  many  meals  you  furnished  to  Mr.  Shafer  for  the 
jail  on  the  11th  of  September,  last  year?  See  if  you 
can  find  that.        A,  11th,  one  lunch. 

Q.  12th?        A.  Two  lunch. 

Q.  Was  that  all  the  meals  you  furnished  ? 

A.  Oh,  no;  14th,  15th,  17th,  18th,  19th,  20th,  21st 
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(Testimony  of  Nakimuri.) 
and  22d;  that  is  all  September. 

Q.  Does  that  show  a  difference  between  dinner 
and  lunch,  or  just  lunch  ? 

A.  Some  meals,  some  lunch;  you  know  just  one 
marked  down;  you  [94]  know  city  meal  it  don^t 
make  any  difference,  always  square  meal. 

Q.  And  that  shows  how  many  meals  or  lunches 
there  on  the  nth? 

A.  nth  September,  2  lunches;  12th,  one  lunch; 
13th,  two  lunches. 

Q.  On  the  11th  is  two  lunches? 

A.  nth,  two  lunches. 

Q.  What  kind  of  lunches  are  they,  generally, 
Nakimuri?        A.  What? 

Q.  How  did  you  put  them  up — what  did  they  gen- 
erally have?        A.  What? 

Q.  What  did  you  put  them  in — pail,  basket  or 
what?        A.  Bucket. 

Q.  Who  did  you  give  those  to — who  came  after 
them — w^ho  gets  them? 

A.  All  the  time  comes  in  here  Mr.  Shafer. 

Q.  And  you  charged  those  to  the  city? 

A.  Oh.  yes;  charge  all  every  month. 

Mr.  CHENEY.— That  is  all. 

Cross-examination. 
(By  Mr.  COBB.) 

Q.  You  furnished  all  the  meals  to  the  jail,  didn't 
you?        A.  What? 

Q.  At  that  time  you  furnished  all  the  meals  to  the 
prisoners  in  jail,  didn't  you? 
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(Testimony  of  Nakimuri.) 
A.  I  don't  know  much  English,  you  know. 
Q.  What  I  am  getting  at  is,  did  Mr.  Shafer  get 
meals  for  the  prisoners  anywhere  else  ? 
A.  Yes;  all  the  time  Mr.  Shafer. 
Q.  From  somebody  besides  you,  or  did  he  get 
them  from  you?        A.  Yes;  Mr.  Shafer  come  in. 

Q.  He  didn't  get  any  meals  from  anybody  else 
except  you?        A.  Yes.     [95] 

Q.  I  am  afraid  you  don't  understand  me.    Was 
there  any  other  restaurant  over  there  where  Mr. 
Shafer  got  meals  for  the  prisoners  except  yours? 
A.  Yes;  I  give  to  him. 
Q.  You  gave  him  all  the  meals  furnished? 
A.  Yes. 

Q.  Now,  then,    on    September    11th   how    many 
meals  did  you  furnish?        A.  Two  lunch. 
Q.  Was  that  all  the  meals  you  furnished? 
A.  Yes. 

Q.  Just  two  meals? 

A.  Yes;  morning  time,  evening  time,  all  lunch. 
Q.  You  mark  them  all  lunch  ?        A.  Yes. 
Q.  On  the  11th  you  furnished  just  two  meals  ? 
A.  Yes;  11th,  two  meals;  12th,  one  meal;  13th  two 
meals. 

Q.  On  the  12th  how  many  meals  did  you  furnish? 
A.  Three  meals. 

Mr.  COBB.— And  on  the  11th  you  only  furnished 
two  meals.     That  is  all. 
Mr.  CHENEY.— That  is  all. 
(Witness  Excused.)     [96] 
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Testimony    of    W.    A.     Shafer,     for    Defendant 

(Recalled). 

W.  A.  SHAFER,  the  defendant  herein,  upon  being 
recalled  on  his  own  behalf,  having  been  previously 
duly  sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  CHENEY.) 

Q.  Mr.  Shafer,  how  many  prisoners  did  you  have 
in  the  jail  on  the  nth?        A.  I  had  two. 

Q.  Von  Arx  was  one  of  them? 

A.  Yes,  sir;  and  Victor  Kosky  was  another;  had 
two  Victors  in  it. 

Q.  They  were  the  only  two? 

A.  Yes,  sir;  that  was  all. 

Q.  On  the  12th  how  many  did  you  have? 

A.  He  was  let  out  on  the  12th,  and  Victor  was  still 
in;  that  is  the  man  he  said  was  crazy— he  was  in- 
toxicated. 

Q.  As  a  matter  of  fact  was  he  crazy — ^was  he  ad- 
judged insane? 

A.  No,  sir;  he  had  been  drinking  pretty  heavy,  and 
of  course  that  was  all. 

Q.  He  was  let  out  when? 

A.  Von  Arx  was  let  out  on  the  12th,  and  Victor 
was  let  out  shortly  after.  I  think  he  paid  a  fine  of 
$20.  When  I  got  a  meal,— I  would  take  them  some- 
times to  the  restaurant.  What  he  calls  a  lunch  is 
when  I  would  take  a  bucket  and  carry  it  to  the 
prisoner — that  was  lunch;  when  I  took  the  prisoners 
to  the  restaurant,  that  is  a  meal;  of  course  they  were 
all  the  same  price. 
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(Testimony  of  W.  A.  Shafer.) 

Q.  You  went  to  the  restaurant  and  got  this  and 
carried  it  to  him?        A.  Yes  sir. 

Mr.  CHENEY.— That  is  aU.' 

Mr.  COBB.— You  didn't  take  Von  Arx  up  to  the 
restaurant  for  any  meals,  did  you?    [97] 

A.  I  carried  him  a  bucket. 

Q.   (By  Mr.  COBB.)     I  asked  you  if  you  took 
Von  Arx  up  to  the  restaurant  for  any  meals? 

A.  No,  sir;  I  did  not. 

Q.  (By   Mr.   CHENEY.)     You   didn't   take   the 
other  fellow  up,  did  you,  either? 

A.  No,  sir;  I  did  not. 

Mr.  CHENEY— That  s  all. 

Mr.  COBB.— That's  aU. 

(Witness  Excused.) 

Mr.  CHENEY.— That  is  our  case,  your  Honor. 

DEFENDANTS  REST.    [98] 

EEBUTTAL. 

Testimony    of    John    Fuesi,    for    Plaintiff    (In 

Rebuttal). 

JOHN  FUESI,  a  witness  introduced  upon  behalf 
of  the  plaintiff,  upon  being  recalled  and  having  been 
previously  duly  sworn,  testified  in  rebuttal  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  COBB.) 

Q.  Mr.  Fuesi,  you  have  been  sworn? 

A.  Yes,  sir. 

Q.  You  heard  the  statement  of  Mr.  Henson  as  to 
the  conversation  between  you  and  him  ? 
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(Testimony  of  John  Fuesi.) 

A.  Yes,  sir. 

Q.  Did  any  such  conversation  as  that  occur? 

A.  In  a  certain  way. 

Q.  "What  part  of  it  occurred? 

A.  I  offered  to  go  bail,  me  and  Theodore,  and  that 
was  right  in  the  front  of  Bloenthom's  store,  and  I 
noticed  that  Mr.  Henson  was  pretty  well  intoxi- 
cated— the  way  it  looked  to  me — and  he  said,  "Noth- 
ing doing  until  to-morrow  at  10  o'clock." 

Q.  That  is  all  the  conversation  that  occurred? 

A.  Yes. 

Mr.  COBB.— That's  all. 

Cross-examination. 
(By  Mr.  CHENEY.) 

Q.  Why  didn't  you  say  that  before  when  you  testi- 
fied?       A.  It  wasn't  necessary. 

Q.  You  foimd  it  necessary  since  you  thought  it 
over? 

A.  Yes,  sir;  I  didn't  think  he  would  put  me  down 
a  liar. 

Mr.  CHENEY.— That's  all. 

(Witness  Excused.)     [99] 
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Plaintiff's  Exhibit  No.  1  —  Complaint,  City  of 
Douglas  vs.  Von  Arx,  in  Municipal  Magistrate's 
Court. 

Entered  p.  516. 

In  the  Municipal  Magistrate's  Court,  for  the  City  of 

Douglas,  District  of  Alaska,  Division  No.  1. 
CITY  OF  DOUGLAS, 

Plaintiff, 
vs. 
VICTOR  VON  ARX, 

Defendant. 
Violation  Section  No.  15  of  Ordinance  No.  39  of  the 

City  of  Douglas. 
Victor  Von  Arx  is  accused  by  W.  A.  Shafer, 
marshall,  in  this  complaint,  of  the  misdemeanor  of 
disorderly  conduct  committed  as  follows:  That  said 
Victor  Von  Arx  did,  in  the  city  of  Douglas,  in  the 
District  of  Alaska,  and  within  the  jurisdiction  of 
this  Court,  on  the  eleventh  day  of  Sept.,  1914,  rcsiGt 
tbe  authority  of  said  marshall  and  use  vile,  profane 
and  obscene  language  within  the  corporate  limits 
of  the  town  of  Douglas,  contrary  to  and  in  violation 
of  Section  No.  15,  of  Ordinance  No.  39,  of  the  city  of 
Douglas,  in  the  District  of  Alaska,  which  ordinance 
was  passed  and  approved  by  the  common  council  of 
the  city  of  Douglas  the  tenth  day  of  August,  1908. 

JOHN  HENSON. 
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United  States  of  America, 
District  of  Alaska, 
City  of  Douglas, — ss. 

I,  W.  S.  Shafer,  being  first  duly  sworn,  depose  and 
say  that  I  am  the  person  who  executed  and  signed 
the  complaint  in  the  above-entitled  and  foregoing 
action;  that  I  have  read  said  complaint,  know  the 
contents  thereof,  and  that  the  same  is  true. 

W.  A.  SHAFER. 

Subscribed  and  sworn  to  before  me  this  twelfth 
day.  Sept.  14. 

JOHN  HENSON, 

Municipal  Magistrate  for  the  City  of  Douglas. 
[Seal  of  the  City  of  Douglas.] 

[Written  in  pencil] :  Case  called  at  10  A.  M.  Sept. 
12  and  continued  to  2  P.  M.  on  request  of  defendant, 
for  appearance  of  atty.  Continued  to  2  P.  M.  Mon- 
day, Sept.  14. 

Plff 's  Exhibit  No.  1,  Received  in  Evidence  Oct.  23, 
1915,  in  Cause  No.  1247-A.  J.  W.  Bell,  Clerk.  By 
John  T.  Reed,  Deputy.     [100] 

And  the  above  and  foregoing  was  all  the  testi- 
mony and  evidence  offered  or  introduced  by  the  re- 
spective parties,  and  thereupon  the  following 
motion  was  made : 

''Mr.  CHENEY.— Now  I  desire  to  make  a  motion 
for  an  instructed  verdict  for  the  defendant  Shafer 
in  this  case,  or  the  defendants  in  this  case;  (of 
course  the  nonsuit)  has  been  granted  in  favor  of  de- 
fendant Henson,   and  I  believe  the   case  is   only 
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against  defendant  Shafer),  on  the  ground  that  phiin- 
tiff  has  failed  to  introduce  sufficient  evidence  to 
substantiate  the  allegations  of  his  complaint;  failed 
to  prove  any  conspiracy;  failed  to  prove  any  injury 
or  damage  of  any  kind. 

(Argument  by  Mr.  COBB.) 

The  COURT.— Gentlemen  of  the  Jury:  Under  the 
lav^  the  plaintiff  in  this  case  has  not  made  a  case 
that  is  sufficient  to  go  to  the  jury.  It  becomes  my 
duty  to  instruct  you  that  it  is  your  duty  to  find  a 
verdict  in  favor  of  the  defendant.  Elect  one  of  your 
number  as  foreman  and  sign  the  verdict  that  is  pre- 
sented to  you — you  can  do  that  without  leaving  your 
seats." 

To  v^hich  instruction  and  ruling  of  the  Court  the 
plaintiff  then  and  there  excepted. 

And  because  the  above  and  foregoing  matters  do 
not  appear  of  record,  I,  Robert  W.  Jennings,  the 
judge  before  v^hom  said  cause  v^as  tried,  do  hereby 
certify  to  the  above  Bill  of  Exceptions  as  correct 
and  allow  the  same  and  order  it  filed  as  a  part  of  the 
record  herein,  and  during  the  term  at  which  said 
cause  was  tried. 

Dated  this  the  29th  day  of  January,  1916. 

ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  'of  Alaska, 
Eirst  Division.  Jan.  31, 1916.  J.  W.  Bell,  Clerk.  By 
C.  Z.  Denny,  Deputy.     [101] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SHAFER  and  JOHN  HANSON, 

Defendants. 

Assignment  of  Errors. 

Now  comes  the  above-named  defendant  and  plain- 
tiff in  error,  Victor  Von  Arx,  and  assigns  the  follow- 
ing errors  committed  by  the  Court  on  the  trial  and 
in  the  rendition  of  the  judgment,  upon  which  he  will 
rely  in  the  Appellate  Court: 

I. 

The  Court  erred  in  granting  the  Motion  of  the 
Defendant,  John  Hanson  for  a  nonsuit. 

II. 

The  Court  erred  in  directing  a  verdict  for  the  de- 
fendant W.  A.  Shafer. 

And  for  said  errors  the  plaintiff,  Victor  Von  Arx, 
plaintiff  in  error  herein,  prays  that  the  judgment 
herein  be  reversed  and  said  cause  remanded  and  for 
such  other  orders  and  directions  as  to  the  court  may 
seem  proper. 

J.  H.  COBB, 
Attorney  for  Victor  Von  Arx,  Plaintiff  in  Error. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  31,  1916.  J.  W.  Bell,  Clerk. 
By  John  T.  Reed,  Deputy.     [102] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SCHAEFER  and  JOHN  HANSON, 

Defendants, 

Writ  of  Error. 

The  President  of  the  United  States  to  the  Honor- 
able the  Judges  of  the  District  Court  of  Alaska, 
Division  Number  One,  Greeting: 
Because  in  the  record  and  proceedings  as  also  in 
the  rendition  of  the  judgment  upon  a  verdict,  which 
is  in  the  said  District  Court  before  you  or  some  of 
you,  wherein  Victor  Von  Arx  is  plaintiff  and  W.  A. 
Schaefer  and  John  Hanson  are  defendants,  a  mani- 
fest error  hath  happened,  to  the  great  dam.age  of  the 
said  Victor  Von  Arx,  as  by  his  petition  appears,— 

WE  BEING  WILLING  that  error,  if  any  hath 
happened,  should  be  corrected  and  speedy  justice 
done  to  the  parties  in  that  behalf,  do  command  you, 
df  judgment  be  therein  given,  that  then,  under  your 
hand  and  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  together  with  all 
things  concerning  the  same,  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to- 
gether with  this  writ,  so  that  you  have  the  same  in 
the  city  of  San  Francisco,  State  of  CaUfornia,  within 
thirty  days  from  the  date  hereof,  that  the  record 
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and  proceedings  aforesaid,  being  inspected,  the  said 
Appellate  Court  may  cause  further  to  be  done 
therein  to  [103]  correct  that  error,  which  of  right 
and  according  to  the  laws  and  customs  of  the  United 
States  ought  to  be  done. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States 
and  the  Seal  of  the  District  Court  for  Alaska,  this 
the  31st  day  of  January  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  fifteen. 

J.  W.  BELL, 
Clerk  of  the  District   Court  for  Alaska,   Division 
Number  One. 

Allowed  by: 

[Seal]  ROBERT  W.  JENNINGS, 

District  Judge. 

Service  of  the  above  and  foregoing  Writ  of  Error 
is  admitted  to  be  duly  made  this  the day  of  De- 
cember, 1915. 


Attorney  for  W.  A.  Schaefer  and  John  Hanson. 

Filed  in  the  District  Court,  District  of  Alaska, 
Eirst  Division.  Jan.  31,  1916.  J.  W.  Bell,  Clerk. 
By  John  T.  Reed,  Deputy.     [104] 
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In  the  District  Court  for  the  Territory/  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SCHAEFER  and  JOHN  HANSON, 

Defendants. 
Bond. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
The  we,  Victor  Von  Aix,  as  principal,  and  Emery- 
Valentine  as  surety,  are  held  and  firmly  bound  unto 
W.  A.  Shafer  and  John  Hanson  in  the  penal  sum  of 
two  hundred  and  fifty  ($250)  dollars,  to  the  payment 
of  which  well  and  truly  to  be  made  we  hereby  bind 
ourselves,  our  and  each  of  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these 
presents. 

The  condition  of  the  above  obligation  is  such  that 
whereas  the  above-named  W.  A.  Shafer  and  John 
Hanson  as  defendants  recovered  a  judgment  against 
the  above-named  Victor  Von  Arx  as  plaintiff  in  the 
above-entitled  and  numbered  cause,  that  the  plain- 
tiff take  nothing  by  his  action  and  that  the  defend- 
ants recover  of  the  plaintiff  their  costs ;  and  where- 
as the  above  bound  Victor  Von  Arx  is  suing  out  a 
Writ  of  Error  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  reverse  said  judg- 
ment; 
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NOW,  THEREFORE,  if  the  above-named  Victor 
Von  Arx  as  plaintiff  in  error  shall  prosecute  said 
Writ  of  Error  to  effect  and  if  he  fails  to  make  good 
his  plea,  shall  answer  all  costs  and  damages,  then  this 
obligation  shall  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect. 

WITNESS  our  hands  this  the  28th  day  of  January 
A.  D.  1916. 

VICTOR  VON  ARX, 

By  J.  H.  COBB, 
His  Attorney  of  Record. 
EMERY  VALENTINE. 
Approved  this  the  31st  day  of  January,  A.  D.  1916. 
ROBERT  W.  JENNINGS, 
Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Jan.  31,  1916.  J.  W.  Bell,  Clerk. 
By  John  T.  Reed,  Deputy.     [105] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1247-A. 
VICTOR  VON  ARX, 

Plaintiff, 

vs. 

W.  A.  SCHAEFER  and  JOHN  HANSON, 

Defendants- 


W.  A.  Shafer  and  John  Benson.  m 


Citation. 
United  States  of  America,— ss. 
The  President  of  the  United  States  to  W.  A.  Schae- 
fer  and  John  Hanson,  and  to  Mr.  Z.  R.  Cheney, 
their  Attorney,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  in  the  city 
of  San  Francisco,  State  of  California,  within  thirty 
days  from  the  date  of  this  writ  pursuant  to  a  writ  of 
error  filed  in  the  clerk's  office  of  the  District  Court 
for  Alaska,  Division  Number  One,  in  a  case  where 
Victor  Von  Arx  is  plaintiff  and  you  are  defendants 
in  error,  then  and  there  to  show  cause  if  any  there 
be,  why  the  judgment  in  said  writ  of  error  men- 
tioned should  not  be  corrected  and  speedy  justice 
done  to  the  parties  in  that  behalf. 

WITNESS   the  Honorable   EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  United  States 
and  the  Seal  of  the  District  Court  for  Alaska,  Divi- 
sion Number  One,  this  the  31st  day  of  January,  1916. 
ROBERT  W.  JENNINGS, 

Judge. 
[Seal]  Attest:    J.W.BELL, 

Clerk     [106] 

Service  of  the  above  and  foregoing  Citation  in 
Error  admitted  this  the  31  day  of  December,  1915. 

Z  R.  CHENEY, 
Attorney  for  W.  A.  Schaefer  and  John  Hanson. 
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Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  31,  1915.  J.  W.  Bell,  Clerk. 
By  John  T.  Reed,  Deputy.     [1061/^] 


In  the  District  Court  for  the  District   of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1247-A. 

VICTOR  VON  ARX, 

Plaintiff, 
vs. 

W.  T.  SHAFER  and  JOHN  HENSON, 

Defendants. 
Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court. 

Kindly  prepare  and  transmit  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  copies  of  the  fol- 
lowing : 

1.  Complaint. 

2.  Amended  Answer  of  Shafer. 

3.  Amended  Answer  of  Henson. 

4.  Replies  to  Amended  Answers. 

5.  Judgment. 

6.  Bill  of  Exceptions. 

7.  Assignment  of  Errors. 

8.  Writ  of  Error. 

9.  Bond. 

10.     Citation.  q   H.  COBB, 

Attorney  for  Plaintiff  in  Error. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Aug.  21,  1916.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [107] 
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In  the  District  Court  for  the  District  of  Alaska.  Divi^ 

sion  No.  1,  at  Juneau. 
lUnited  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record. 

I,  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 
District  of  Alaska,  Division  No.  1,  hereby  certify 
that  the  foregoing  and  hereto  attached  107  pages  of 
typewritten  matter  numbered  from  1  to  107,  both  in- 
clusive, constitute  a  full,  true,  and  complete  copy,  and 
the  whole  thereof,  prepared  in  accordance  with  the 
Praecipe  of  the  plaintiff  and  plaintiff  in  error  on 
file  herein  and  made  a  part  hereof,  in  the  cause 
wherein  Victor  Von  Arx  is  plaintiff  in  error  and  W. 
A.  Shafer  and  John  Henson  are  defendants  in  er- 
ror. No.  1247-A,  as  the  same  appears  of  record  and 
on  file  in  my  office,  and  that  the  said  record  is  by 
virtue  of  the  Writ  of  Error  and  Citation  issued  in 
this  cause  and  the  return  thereof  in  accordance  there- 
with. 

I  do  further  certify  that  this  transcript  was  pre- 
pared by  me  in  my  office,  and  the  cost  of  preparation, 
examination,  and  certificate,  amounting  to  $44,85 
has  been  paid  to  me  by  counsel  for  plaintiff  in  error. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
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my  hand  and  the  seal  of  the  above-entitled  Court 
this  21st  day  of  August,  1916. 

[Seal]  J.  W.  BELL, 

Clerk. 

By , 

Deputy. 


[Endorsed]:  No.  2856.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Victor 
Von  Arx,  Plaintiff  in  Error,  vs.  W.  A.  Shafer  and 
John  Henson,  Defendants  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  District  of  Alaska,  Division 
No.  1. 

Filed  September  1,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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STATEMENT  OF  THE  CASE 

Plaintiff  in  Error  was  plaintiff  below,  and  de- 
fendants in  Error  were  defendants,  and  will,  for 
convenience  be  called  plaintiff  and  defendants  re- 
spectively. 

W.   A.   Shafer  was  city  marshal  of  Douglas, 
Alaska,  and  John  Henson  was  city  magistrate,  on 
September  11th  and  12th,  1914.     On  the  11th,  De- 
fendant Shafer,   between  whom  and  the  plaintiff 
there  was  bad  feeling,  at  about  the  hour  of  noon, 
went  to  a  house  owned  by  the  plaintiff,  in  Douglas 
City,  and  attempted  to  enter.    Shafer  had  no  busi- 
ness of  any  kind  there.     Plaintiff  asked  him  if  he 
had  any  business  there — ''any  paper"  or  other  au- 
thority, and  upon  being  answered  in  the  negative, 
informed  Shafer  that  he  did  not  want  him  on  his 
property,  and  that  he  could  not  enter  the  house. 
Shafer,   however,  attempted  to  force  his  way  in. 
This  resulted  in  a  personal  encounter  between  plain- 
tiff and  Shafer,  with  usual  verbal  combat  on  such 
occasions.    Shafer  appears  to  have  gotten  the  woi-st 
of  the  encounter,  and  when  bystanders  pulled  plain- 
tiff off,  Shafer  drew  and  presented  a  pistol  at  plain- 
tiff, pushed  him  with  the  muzzle  of  the  pistol  to 
the  city  jail,  and  locked  him  in.    On  the  way  to  the 


jail  they  passed  the  office  of  Defendant  Henson, 
who  was  standing  in  the  doorway.  Plaintiff  asked 
Shafer  to  take  him  at  once  before  the  City  Magis- 
trate, but  he  refused. 

Shortly  thereafter  not  later  than  5  o'clock,  John 
Feusi  and  Theodore  Hunsaker  went  to  Defendant 
Henson  and  asked  for  bail,  and  offered  bail  for 
plaintiff.  They  were  known  to  the  Defendant  Hen- 
son to  be  men  of  property  and  qualified  bondsmen. 
Henson  was  drunk  and  declined  to  accept  bail. 
Plaintiff  was  kept  in  jail  till  10  next  day,  without 
food,  when  he  was  taken  before  the  magistrate, 
and  he  then  asked  the  magistrate  to  await  the  ar- 
rival of  his  attorney  at  11.  He  was  returned  to 
jail,  and  about  one  o'clock,  for  the  first  time  a 
complaint  was  made  against  him  by  Defendant 
Shafer. 

There  was  a  sharp  conflict  in  the  evidence  as 
to  many  of  the  details  and  even  on  crucial  points 
in  the  case,  but  the  above  is  a  fair  statement  of  the 
case  made  by  the  plaintiff. 

At  the  conclusion  of  the  plaintiffs  case,  the 
Court  granted  a  motion  for  non-suit  against  De- 
fendant Henson.  (Trans,  p.  48-49).  To  which 
plaintiff  excepted.  At  the  conclusion  of  the  whole 
evidence  the  Court  instructed  a  verdict  for  De- 
fendant Shafer.  (Trans,  p.  104-5)  to  which  the 
plaintiff  excepted. 


ASSIGNMENT  OF  ERRORS 

I.  The  Court  erred  in  granting  the  motion 
of  the  Defendant  John  Henson  for  a  non-suit. 

II.  The  Court  erred  in  directing  a  verdict  for 
the  Defendant,  W.  A.  Shafer. 

(Trans,  p.  106). 

ARGUMENT 

The  Statutory  law  applicable  to  the  case  is  as 
follows  : 

''That  a  peace  officer  may,  without  a  war- 
rant, arrest  a  person — 

First:      For   a   crime   committed   or   at- 
tempted in  his  presence. 

Second:  When  the  person  arrested  has 
committed  a  felony,  though  not  in  his  presence. 
Third :  \\  hen  a  felony  has  in  fact  been 
committed  and  he  has  reasonable  cause  for  be- 
lieving the  person  arrested  to  have  committed 
it." 

Comp.  Laws  of  Alaska,  Sec.  2399. 
Here  no  felony  had  been  committed;  and  no 
crime  was  committed  or  attempted  in  the  presence 
of  the  officer  by  plaintiff.  In  fact  the  only  crim- 
inal conduct  of  any  one  at  the  time  of  the  arrest 
was  that  of  Shafer  himself. 

"That  the  defendant  must  in  all  cases 
be  taken  before  the  magistrate  without  delay." 
Comp.  Laws  of  Alaska,  Sec.  2389. 


Here  there  was  a  delay  of  at  least  24 
hours  during  which  time  plaintiff  w^as  con- 
fined in  jail  without  food. 

'That  when  the  defendant  is  brought  be- 
fore a  magistrate  upon  an  arrest,  either  with 
or  without  warrant,  on  a  charge  of  having 
committed  a  crime,  the  magistrate  must  im- 
mediately inform  him  of  the  charges  against 
and  of  his  right  to  the  aid  of  counsel  before 
any  further  proceedings  are  had." 
lb.  Sec.  2408. 

The  next  three  sections  provide  for  the  giving 
of  a  reasonable  time  to  secure  counsel,  if  desired; 
that  immediately  after  the  appearance  of  counsel, 
or  if  none  appear  in  a  reasonable  time,  ''the  magis- 
trate must  proceed  to  examine  the  case" ;  and  that 
the  examination  must  be  completed  at  one  session, 
unless  for  good  cause  shown   by  affidavit,   it   be 
adjourned,  and   prohibits   adjournments   for   more 
than  one  day  unless  by  consent  of  the  defendant. 
It  is  apparent  then  that  the  law  prohibits  just 
what  was  done  in  this  case,  namely,  arresting'  with- 
out warrant  and  confining  the  person  so  arrested 
in  jail   longer  than   reasonably  necessary  to  take 
him  before  a  magistrate  for  examination  or  trial. 
"A  failure  to  perform  this  duty  imposes 
liability  in  false  imprisonment  for  a  trespass 
ab  initio.^' 

19  Cyc.  p.  354. 


Low  vs.  Evans,  16  Ind.,  487. 

Stewart  vs.   Feeley,   118   Ind.   524,   92 

N.  W.  670. 
Brock  vs.  Stimson,  108  Mass.  520. 
Harness  vs.  Steele,  159  Ind.  286,  64  N. 

E.  878. 
Lager  vs.  V,  arren,  62  Oh.  St.  500,  51 
L.  R.  A.  193,  and  note  on  pp.  216-217. 
In  Brock  vs.  Stimson,  there  was  arrest  with- 
out warrant,  and  about  one  hour  detention  only, 
and  release  without  taking  before  magistrate.     A 
judgment  for  $300  was  sustained,  the  opinion  be- 
ing written  by  Mr.  Justice  Gray,  afterwards  of  the 
Supreme  Court. 

Low  vs.  Evans,  is  an  instructive  case.  The 
defendant,  a  city  marshal,  arrested  plaintiff  for 
alleged  drunkenness,  and  the  Court  not  being  in 
session  that  day,  put  him  in  jail  intending  to  take 
him  before  the  Couit  next  day.  Later  plaintiff  was 
released  upon  his  promise  to  appear  next  day. 
Plaintiff  did  appear  next  day  and  plead  guilty  and 
paid  a  fine.  It  was  held  that  defendant  was  liable 
because  he  did  not  take  plaintiff  before  a  magis- 
tiate.    The  Court  said: 

''If  the  power  exists  in  the  ministerial  of- 
ficer, to  arrest  on  view,  it  is  subject  to  the 
statutes  of  the  State  and  to  general  and  known 
principles  of  law.  By  these,  it  would  be  the 
duty  of  the  officer  to  take  the  prisoner  forth- 
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v/ith  before  a  tribunal  having  jurisdiction  and 
prefer  a  complaint  against  him.  Prisons  do 
not  fly  open  in  this  country  at  every  touch  of 
a  mere  ministerial  officer,  however  worthy  the 
motive  may  be  that  operate  upon  him;  much 
less  should  they  be  made  his  sole  control  if  he 
was  subject  to  act  wantonly  or  from  an  im- 
proper motive." 

In  that  case  the  Court  exhonerated  the  offi- 
cer from  improper  motives,  but  sustained  the  judg- 
ment against  him.  In  this  case  the  jury  might  well 
have  found  grossly  improper  motives. 

In  the  case  of  Harness  vs.  Steel,  the  Court 
in  speaking  of  the  power  of  arrest  without  war- 
lant,  said: 

''But  the  power  of  detaining  the  person 
so  arrested,  or  restraining  him  of  his  liberty, 
in  such  a  case  is  not  a  matter  within  the  dis- 
cretion of  the  officer  making  the  arrest.  He 
cannot  legally  hold  the  person  arrested  in  cus- 
tody for  a  longer  period  of  time  than  is  rea- 
sonably necessary,  under  all  the  circumstances 
of  the  case,  to  obtain  a  warrant  or  order  for 
his  further  detention  from  some  tribunal  or 
officer  authorized  under  the  law  to  issue  such 
a  warrant  or  order.  If  the  person  arrested  is 
detained  or  held  by  the  officer  for  a  longer 
period  of  time  than  is  required,  under  the  cir- 
cumstances, without  such  warrant  or  authority, 


he  will  have  a  cause  of  action  for  false  im- 
prisonment against  the  officer  and  all  others 
by  whom  he  has  been  unlawfully  detained  or 
held." 

(Citing  authorities). 
''An  officer  arresting  without  a  warrant 
cannot  justify  his  action  in  holding  or  detain- 
ing the  prisoner  for  an  unreasonable  time  be- 
fore   obtaining   a    warrant   upon    the   ground 
that  such  delay  was  necessary  in  order  to  in- 
vestigate the  case  or  procure  evidence  against 
the  accused.     A  detention  for  such  a  purpose, 
if  necessary,  is  properly  within  the  jurisdic- 
tion of  the  justice  of  the  peace  or  other  judic- 
ial officer  before  whom  he  may  be  charged 
with  committing  the  offense." 
These  authorities,  we  think,  make  it  clear  that 
there  was  a  case — a  strong  case — made  against  De- 
fendant Shafer. 

V  as  Defendant  Henson  exempt?  The  exemp- 
tions for  their  official  acts  which  the  law  extends 
to  Judicial  officers,  applies  to  Justices  of  the  Peace 
and  City  Magistrates  only  when  they  act  within 
their  jurisdiction  and  not  when  they  are  perform- 
ing ministerial  acts,  or  refuse  to  act  where  it  is 
their  plain  duty  to  act. 

V  e  think  that  when  Feusi  and  Hunsaker  aj)- 
plied  to  Henson  on  behalf  of  plaintiff  for  bail  on 
the  afternoon  of  September  11th,  the  day  of  the 
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arrest,  and  Henson  refused  bail,  thereby  prolong- 
ing the  illegal  detention  till  the  afternoon  of  the 
next  day,  he  acted  illegally  and  aided  and  abetted 
the  illegal  arrest  and  become  a  joint  tortfeasor  with 
Shafer. 

19  Cyc.  pp.  334-5. 
Ye    respectfully    submit    that    the    judgment 
should  be  reversed  and  a  new  trial  granted. 

J.  H.  COBB, 

Attorney  For  Plaintiff  in  Error. 
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STATEMENT  OF  THE  CASE 

Counsel  for  the  plaintiff  has  stated  the  case 
his  brief.     His  statement  is  not  supported  by  th 
record  therefore  we  feel  compelled  to  make  our  own 
statement  of  what  we  contend  the  record  shows. 

We  will  refer  to  the  Plantiff  in  Error  as  Plain- 
tiff and  Defendants  in  Error  as  Defendants. 

Plaintiff  was  a  citizen  of  Douglas  City,  Alaska. 
Defendant  W.  A.  Shafer  was  City  Marshal  and  John 
Henson  was  City  Magistrate.    Plaintiff  brought  this 
action  to  recover  damages  from  defendants  alleging, 
among  other  things,  that  defendants  entered  into  a 
conspiracy  to  injure  plaintiff;  that  pursuant  to  sucli 
conspiracy  Shafer  went  to  plaintiff's  house  with- 
out a  warrant  and  without  official  or  other  business 
of  any  kind.    That  he  assaulted  plaintiff  with  a  re- 
volver, and  without  any  legal  right  to  do  so  arrested 
plaintiff  and  confined  him  in  the  City  Jail;  that  the 
arrest  was  made  at  eleven  o'clock  in  the  forenoon 
and  the  plaintiff  was  not  taken  before  the  magis- 
trate before  noon  the  next  day.    That  plaintiff  was 
refused  bail;  that  the  jail  where  the  plaintiff  was 


confined  was  foul,  dirty,  ill  kept  and  swarming  with 
vermin;  that  plaintiff  tendered  bail  which  was  re- 
fused: for  all  of  which  plaintiff  prayed  judgment 
in  the  sum  of  $1,000  and  for  exemplary  damages 
in  the  sum  of  $1,000. 

Defendants  answered  admitting  their  official 
positions  and  the  arrest  of  the  plaintiff;  denied  all 
the  remaining  allegations  of  the  complainant  and, 
as  an  affirmative  defense,  alleged  that  plaintiff  had 
committed  a  misdemeanor  in  violation  of  Sec.  15, 
Ord.  39  of  the  City  of  Douglas  by  then  and  there 
using  profane  and  obscene  language  on  the  street; 
that  the  crime  was  committed  in  view  of  the  defend- 
ant Shafer,  who  was  the  officer  making  the  arrest; 
that  defendant  Shafer  placed  plaintiff  in  the  City 
Jail  where  he  remained  until  ten  o'clock  the  follow- 
ing morning  when  he  was  taken  before  the  city 
magistrate,  was  tried  and  found  guilty  of  the  crime 
of  using  profane  and  obscene  language  in  the  public 
street. 

Plaintiff  replied  to  defendants'  answer  by  re- 
stating his  whole  case  and  admitting  the  trial  and 
judgment  of  conviction. 

Upon  these  pleadings  the  case  was  tried;  at  the 
close  of  plaintiff's  case  the  Court  granted  a  non- 
suit as  to  defendant  Henson,  and,  at  the  close  of  all 
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the  evidence  the  Court  granted  a  motion  for  c. 
directed  verdict  in  favor  of  the  defendant  Shafer. 
Plaintiff  sued  out  this  writ  of  error  to  reverse  the 
rulings  of  the  trial  court. 

That  the  court  was  right  in  granting  the  non- 
suit as  to  defendant  Henson,  the  City  Magistrate, 
is  so  apparent  from  the  record  that  we  will  not  take 
the  time  of  this  court  in  discussing  the  question  in 
our  brief,  but  will  base  our  statement  of  facts  upon 
all  the  evidence  in  the  case. 

The  evidence  shows  that  the  plaintiff  owned  a 
house  in  Douglas  City  which  had  been  occupied  by 
one  Hunsucker  for  the  past  eight  years;  that  on  or 
about  December  11,  1914,  Hunsucker  killed  his  wife 
and  another  man  and  then  went  into  the  house, 
locked  the  door  and  killed  himself.     The  Coroner 
went  to  the  house  in  company  with  the  U.  S.  Mar- 
shal and  the  City  Marshal  (the  defendant  Sliafer), 
secured  a  jury,  held  an  inquest,  removed  the  re- 
mains, locked  up  the  house  and  left  it  in  charge  of 
the  U.  S.  Marshal.     The  U.  S.  Marshal  turned  tlie 
custody  of  the  house  over  to  Shafer,  the  City  Mar- 
shal, with  instructions  to  open  the  house  when  re- 
quested  to   do   so   by  the  brother  of  the  deceased. 
The  brother  of  the  deceased  came  to  Douglas  and  re- 
quested the  City  Marshal  to  go  with  liim  to  tlie 
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house  to  examine  the  effects  of  the  deceased.  The 
house  was  locked  and  plaintiff  was  called  to  assist 
in  opening  the  door.  Plaintiff  was  standing  in  the 
door,  defendant  Shaf er  was  standing  on  the  sidewalk 
when  plaintiff  called  him  a  G — D — S — of — B  and 
other  vile  and  obscene  names.  A  large  crowd  of  citi- 
zens gathered.  Plaintiff  struck  defendant  Shafer, 
knocking  him  down  in  the  muddy  street.  Plaintiff 
was  pulled  off  by  the  bystanders.  Defendant  Shaf  er 
then  arrested  plaintiff  and  took  him  to  the  City 
Jail.  This  was  about  one  o'clock  P.  M.  Plaintiff 
w^as  arrested  in  the  Indian  Village  in  what  is  known 
as  the  Beach,  located  quite  a  distance  from  the  jail. 
in  going  up  town  they  reached  the  jail  first.  That  is, 
to  say  the  jail  was  one  hundred  and  fifty  feet  nearer 
to  the  Indian  Village  than  was  the  magistrate's  of- 
fice. Defendant  Shafer  left  plaintiff  at  the  jail  and 
went  to  his  home,  which  was  in  the  opposite  part 
of  the  city,  quite  a  long  distance  away.  The  officer 
washed  up,  changed  his  clothing,  ate  his  lunch  which 
he  had  left  untouched  at  noon  time,  took  his  dirty 
uniform  to  the  cleaners.  It  was  then  about  two 
o'clock  in  the  afternoon.  The  officer  then  went 
back  to  the  Beach  where  he  had  made  the  arrest,  to 
search  for  some  of  the  persons  who  were  present 
and  had  witnessed  the  affray.  At  four  o'clock  he  re- 


turned  and  went  to  the  office  of  iW  ina^nstrat(.  to 
file  complaint  against  tlie  plaintiff.    John  Uonsou, 
the  magistrate,  was  not  in  his  office  and  did  not  re- 
turn to  his  office  again  that  afternoon.    T\w  magis- 
trate was  ill  in  the  afternoon  and  had  gone  to  Ms 
own    home.       The  defendant  Shafer  provided  th<. 
plaintiff  with  a  bed  in  the  jail  and  provided  him  with 
drinking  water.     Defendant's  evidence  also  shows 
that  he  provided  plaintiff  with  sufficient  food.    Tliis 
is  disputed  by  the  plamtiff.    At  ten  o'clock  tlie  fol- 
lowing morning  defendant  Shafer  took  plaintiff  to 
the  office  of  the  magistrate  and  lodged  a  complaint 
against  him.    Plaintiff  stated  that  he  was  not  ready 
for  trial  but  asked  for  a  continuance  until  his  at- 
torney should  arrive.    The  continuance  was  gi-anted 
until  one  o'clock,  at  which  time  plaintiff  was  again 
brought  into  court,  was  tried  and  convicted. 

The  evidence  further  showed  that  it  was  the  cus- 
tom of  the  city  magistrate  to  be  at  his  office  from 
nine  o'clock  until  five  o'clock  but  that  the  magistrate 
was  engaged  in  other  business  which  occupied  his 
attention  in  the  afternoons.  That  it  was  the  custom 
of  the  magistrate  to  hear  Criminal  cases  in  the  foi-c- 
noons. 


ARGUMENT 

In  our  view  of  the  case  the  only  question  for 
determination  upon  this  writ  of  error  is  this:  Is 
there  sufficient  evidence  to  go  to  the  jury  upon  the 
question  as  to  whether  or  not  the  defendant  Shafer 
was  justified  in  keeping  plaintiff  confined  in  the 
jail  from  one  o'clock  in  the  afternoon  until  ten 
o  'clock  in  the  morning  of  the  next  day. 

Before  discussing  the  cases  cited  by  counsel  on 
page  seven  of  his  Brief  we  desire  to  direct  atten- 
tion to  Sec.  2389  of  the  Compiled  Laws  of  Alaska, 
reading  as  follows :  ' '  That  the  defendant  must  in  all 
cases  be  taken  before  the  magistrate  without  delay, ' ' 
and  to  the  fact  that  this  section  is  found  in  our  code 
under  the  title,  ''Of  the  warrant  of  arrest,"  being 
chapter  thirty-two  of  the  Compiled  Laws.  The 
whole  chapter  deals  with  the  procedure  where  a 
complaint  is  made  to  the  magistrate  and  a  warrant 
issued.  In  State  vs.  Belding,  71,  Pac.  330,  the  Su- 
preme Court  of  Oregon  construed  Sec.  2389  as  being 
not  mandatory  but  directory  only.  The  instant  case 
does  not  come  under  chapter  thirty-two  entitled, 
"Of  the  warrant  of  arrest."  The  chapter  in  which 
Sec.  2389  is  found  is  not  the  procedure  applicable 
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tt)  the  case  at  bar.  This  case  comes  un.l.r  (-l.a,>i... 
thirty-three  of  the  Compiled  Laws  entitled,  "Of  tlw 
arrest,  how  and  by  whom  made."  Sec.  2:m  of  ( 'Imp- 
ter  thirty-three  provides,  "That  arrest  is  the  takin^^ 
of  a  person  into  custody  that  he  niay  hv  held  to 
answer  for  a  crime."  Sec.  2391,  "That  the  a.irst 
may  be  made  either, 

1st.    By  peace  officer  under  warrant, 
2nd.    By  peace  officer  without  a  wairaui. 
3rd.    By  a  private  person." 

Sec.  2404  provides,  ''That  a  private  person  may  ar- 
rest for  a  cause  specified  in  Sec.  2329  of  this  tiilc 
in  like  manner  and  with  like  effect  as  a  peace  officer 
without  a  warrant."  Sec.  2405,  ''Tliat  a  privalc 
person  who  has  arrested  another  for  tlic  connnis- 
sion  of  a  crime  must  without  unnecessary  delay 
take  him  before  a  magistrate  or  deliver  liim  lo  a 
peace  officer." 

There  being  no  express  provision  as  t<>  what 
shall  be  done  in  case  an  officer  an'ests  a  person  with- 
out a  warrant  it  would  seem  that  Sec.  2405  would 
apply  to  such  a  case  instead  of  Sec.  2389.  In  oilier 
words  w^e  contend  that  an  officer  arresting  with(»ut 
a  w^arrant  is  required  to  take  the  person  arrested 
before  a  magistrate  without  umiecessary  delay. 

The  onlv  cases  cited  by  counsel  ai'e  from  Tndi- 
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ana,  Mass.,  and  Ohio.     Taking  up  the  cases  in  the 
order  found  on  page  seven  of  Counsel's  Brief,  we 
find  that  none  of  the  cases  cited  are  exactly  in  point. 
Low  vs.  Evans,  16,  Ind.  486. 

This  case  arose  in  Lafayette,  Indiana,  tried  May 
term,  1861,  Supreme  Court  of  Indiana. 

Low  sued  Evans  for  false  imprisonment  and 
averred  that  without  lawful  authority  he  seized  the 
plaintiff,  took  from  him  $15.00,  his  tobacco,  pen- 
knife and  handkerchief,  and  caused  him  to  be  con- 
fined in  jail  twelve  hours.  Defendant  answered, 
setting  up  that  he  was  City  Marshal,  and  as  such, 
on  view  arrested  plaintiff  for  violating  city  ordin- 
ances, also  alleged  that  he  arrested  the  defendant 
on  Sunday;  that  the  city  court  was  not  in  session; 
that  he  put  him  in  jail  intending  to  bring  him  be- 
fore the  mayor  on  the  following  day  but  released 
him  on  promises  that  he  would  appear;  that  he  after- 
wards appeared,  plead  guilty  and  was  fined.  There 
was  a  demurrer  to  the  answer.    The  Court  say: 

"It  will  be  observed  that  the  statute  speaks 
of  penalties  and  forfeitures  in  connection  with 
the  violation  of  by-laws  and  ordinances  of  the 
city,  while  the  ordinances  passed  by  the  city  of 
Lafayette  prescribe  fines,  nevertheless  the  foim 
pursued  in  recovering  the  same  is  in  the  nature 
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of  a  suit  for  the  recovery  of  a  ponallv  or  lo.- 
feiture.     We  are  referred  to  the  case  of  X".,, 
Deever  vs.  Mattox,  3  Ind,  479,  hut  th.  difr.,. 
ence  between  that  case  and  tlie  case  at   har  is 
that  there  Van  Deever  was  arrested  by  Mat- 
tox, a  constable,  for  disturbing-  a  reli-i;)us  so- 
ciety in  his  view;  for  being  guilty  of  a  misde- 
meanor forbidden  by  statute  and  for  which  ]w 
was  liable  for  prosecution  in  the  name  of  \ho 
state.    In  this  case  there  is  no  statute  making 
drunkenness  a  crime  or  misdemeanoi-.    The  act 
was  an  offense  against  the  city  ordinances  foi- 
which  the  statute  prescribes  that  a  forfeituiv 
or  penalty  might  be  recovered  in  suit  of  law. 

"We  are  at  a  loss  to  see  any  authority  i'ov 
thus  imprisoning  a  man  for  an  uncertain  time 
because  he  may  be  subject  to  a  penalty  to  he 
recovered  by  an  action  in  the  nature  of  an  ac- 
tion of  debt;  the  demurrer  should  have  been 
sustained." 

In  Van  Deever  vs.  Mattox.     Tlie  Court  say:— 

*'We  think  the  demurrer  to  the  ])lea  was 
correctly  overruled.  A  constable  has  authoi-ily 
as  a  conservator  of  the  peace  to  arrest  a  person 
for  a  breach  of  the  jieace  committed  within  his 
view  and  to  detain  the  offender  for  a  i"easo?i- 
able  time  for  the  purpose  of  taking  iiim  before 
a  magistrate.    The  circumstanees  stated  in  t]»e 
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plea  fully  justify  the  detention  for  the  rest  of 
the  time  stated.    Judgment  was  affirmed  with 

costs." 

In  the  above  case  the  constable  arrested  plain- 
tiff for  disturbing  a  religious  meeting,  placed  him  in 
jail  for  one  and  a  half  hours. 

Stewart  vs.  Feeley,  118  Ind. 

This  case  was  reversed  in  the  Supreme  Court 
solely  upon  the  grounds  of  erroneous  instructions 
given  by  the  trial  court.  The  facts  show  that  the 
officer  made  an  arrest  without  a  warrant  and  after- 
wards discharged  the  defendant  without  having  ta- 
ken him  before  a  magistrate.  The  court  holds  that 
in  such  a  case  the  officer  becomes  a  trespasser  abin- 
ito.  All  of  the  decisions  are  to  this  effect.  An  of- 
ficer is  not  permitted  to  arrest  a  man  without  a  war- 
rant and  then  discharge  him  without  taking  him  l-c- 
fore  a  magistrate.  It  is  the  officer's  duty  to  take 
the  arrested  person  before  a  magistrate  in  all  case's, 
but  when  the  officer  has  performed  that  duty,  pro- 
vided he  is  justified  in  making  the  arrest  in  the  first 
instance,  his  duty  has  been  fulfilled  and  he  is  not 
liable. 

Brock  vs.  Stimson  108,  Mass.  420. 

This  case  was  decided  by  the  Supreme  Court  of 
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Mass.,  in  November,  1871.    It  arose  at  CamhrUlfro 
Action  for  assault  and  battery  and  false  imprison- 
ment.   Defendant  pleaded  that  he  arrested  plaintiff 
for  being  drunk  and  disorderly  and  detained  l.in,  a 
short  time  in  prison.    Plaintiff  recovered  verdi<.t  lor 
$300.00.    The  evidence  showed  that  the  plaintiff  was 
arrested  without  a  warrant  and  that  the  defendant 
after  detaining  him  in  custody  for  the  space  of  one 
hour,  released  him  therefrom  and  took  no  fnrtluT 
proceedings  in  the  premises. 

In  this  decision  the  court  used  the  following 
language : 

"The  defendant  as  his  bill  of  exceptions 
and  his  own  answer  both  show,  having  failed 
to  do  this  (taking  the  arrested  person  before 
the  magistrate)  cannot  justify  the  arrest,  and, 
his  unauthorized  discharge  of  the  prisoner  af- 
fords him  no  protection  from  liability  in  this 
action. ' ' 

Harness  vs.  Steele,  159  Ind. 

This  case  was  one  where  the  defendant  arr(\sted 
a  boy  fourteen  years  old  without  a  warrant  loi-  the 
supposed  theft  of  a  watch  and  detained  liim  in  jail 
without  taking  any  steps  to  file  eoniplaint  against 
him. 
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The  Indiana  statute  provided  that  the  detention 
should  only  continue  until  a  legal  warrant  can  be 
obtained. 

It  is  true  the  court  in  its  opinion  used  this  lan- 
guage: ''An  officer  arresting  without  a  warrant 
cannot  justify  his  action  in  holding  or  detaining  the 
prisoner  for  an  UNREASONABLE  time  before  ob- 
taining a  warrant  upon  the  ground  that  such  delay 
was  necessary  in  order  to  investigate  the  case  and 
procure  evidence  against  the  accused."  In  the  case 
at  bar  the  officer  did  not  need  to  investigate  the  case 
to  determine  whether  a  crime  had  been  committed, 
he  was  painfully  aware  of  the  fact,  and  his  journey 
to  the  place  of  arrest  in  an  attempt  to  procure  the 
witnesses  was  intended  to  facilitate  the  trial  of  the 
plaintiff  instead  of  delaying  it. 

Lager  vs.  Warren,  62,  Ohio  St. 

The  facts  in  this  case  show  that  plaintiff  was 
arrested  at  his  home  by  three  policemen,  taken  to 
jail  and  kept  there  from  Jan..  19th  to  Jan.  25th; 
plaintiff  was  detained  in  custody  for  more  than  five 
days  without  any  warrant  for  his  arrest  and  with- 
out any  charge  having  been  made  against  him  and 
without  opportunity  for  trial.  After  five  days  he 
was  discharged  from  prison.    The  facts  were  not  dis- 
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puted.     He  recovered  $1,000  damages.     Tlie  court 
used  the  following  language,  -Not  having  pursu(.l 
their  authority  to  arrest  without  a  warrant  by  fail- 
ing to  obtain  within  a  reasonable  time  a  writ  or  or- 
der for  the   plaintiff's    detention,     the    defendants 
placed  themselves  in  the  same  situation  as  if  Wwy 
had  acted  originally  without  authority.    It  is  a  fa- 
miliar rule  that  one  who  abuses  an  authority  given 
him  by  law  becomes  a  trespasser  ab-initio.     That 
rule  has  often  been  applied  in  cases  like  the  present 
one."    The  case  of  Brock  vs.  Stimson,  108,  Mass., 
was  cited  in  the  above  case.    Further  it  appeared 
that  the  revised  statutes  of  Ohio  provided  that  \\w 
prisoner  could  not  be  detained  under  such  circuin- 
stances  to  exceed  four  days.    The  detention  exceed- 
ed five  days.    That  fact  alone  made  out  a  case  for  the 
plaintiff. 

A  careful  reading  of  the  authorities  cited  hy 
counsel  shows  that  they  are  not  on  all  fours  with  the 
case  at  bar. 

Conceding  that  it  was  the  duty  of  tlie  (h«fejid- 
ant  Shafer  to  take  fhe  plaintiff  before  the  magis- 
trate without  unnecessary  delay  the  question  arises 
as  to  whether  or  not  the  evidence  offered  by  ilie  de- 
fendants was  sufficient  justification  foi*  the  <h'- 
lay  which  occurred.    The  undisputed  evidence  sliows 
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that  the  defendant  was  justified  in  making  the  ar- 
rest. It  further  shows  that  he  was  assaulted  and 
beaten  by  the  plaintiff;  that  he  was  knocked  down 
in  the  muddy  street;  that  his  clothes  were  soiled  so 
badly  that  it  was  necessary  for  him  to  take  them  to 
the  cleaners.  After  taking  his  clothes  to  the  clean- 
ers, defendant  Shafer  went  immediately  to  the 
Beach  to  find  the  persons  who  had  witnessed  the 
fight  between  plaintiff  and  defendant.  It  was  then 
about  two  o'clock  in  the  afternoon.  As  soon  as  de- 
fendant returned  to  town  he  went  to  the  office  of 
the  magistrate  for  the  purpose  of  filing  a  complaint 
against  defendant.  It  was  then  about  four  o'clock. 
The  magistrate  was  not  at  his  office,  but  had  been 
taken  ill  and  had  gone  to  his  home.  He  did  not 
return  to  his  office  that  afternoon. 

The  only  delay  which  could  possibly  be  called 
unnecessary  or  unreasonable  was  the  two  hours  oc- 
cupied by  Shafer  in  making  the  trip  to  the  Beach 
in  search  of  witnesses.  It  is  a  well  known  fact  that 
the  average  citizen  dislikes  to  be  subpoenaed  as  a 
witness  to  a  street  brawl.  The  record  also  shows 
that  the  persons  who  witnessed  the  affray  were 
nearly  all  Indians  or  foreigners.  The  officer,  no 
doubt  thought  that  imJess  he  secured  the  witnesses 
that  day  he  might  not  be  able  to  locate  them  there- 
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after.  There  is  nothing  to  indicate  that  the  defend- 
ant was  guilty  of  anything  more  than  an  error  of 
judgment. 

We  respectfully  submit  that  the  rulings  of  the 
trial  court  should  be  affirmed. 

CHENEY  &  ZIEGLER, 
Attorneys  for  Defendants  in  Error. 
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